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Title  3— 

The  President 


ira  Doc.  92-25457 
Filed  10-15-92;  3:58  pm] 
Billing  code  3195-01'M 


Presidential  Determination  No.  93-2  of  October  5,  1992 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962,  as  Amended — Kenya  and  So¬ 
malia 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is  important 
to  the  national  interest  that  $1,500,000  be  made  available  horn  the  United 
States  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet  the  urgent 
and  unexpected  needs  of  Somali  refugees,  conflict  victims,  and. displaced 
persons  in  Kenya  and  Somalia. 

You  are  hereby  directed  to  inform  the  appropriate  committees  of  the  Congress 
of  this  determination  and  the  obligation  of  funds  under  this  authority  and  to 
publish  this  memorandum  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  October  5,  1992. 
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Presidentiai  E)ocument8 

Pre^ddentiai  Oetennination  No.  93-3  of  October  7,  1992 

Assistance  to  and  Trade  With  Afghanistan 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  620D(b)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  {22  U.S.C.  2374(b)),  I  hereby  determine 
that  furnishing  assistance  to  Afghanistan  with  funds  authorized  to  be  appro¬ 
priated  under  that  Act  is  in  the  national  interest  of  the  United  States  because 
of  substantially  changed  circumstances  in  Afghanistan. 

By  virtue  of  the  authority  vested  in  me  by  section  2(b)(2)(C)  of  the  Export- 
Import  Bank  Act  of  1945,  as  amended  {12  U.S.C.  635(b)(2)(C)),  I  hereby 
determine  that  Afghanistan  has  ceased  to  be  a  Marxist-Leninist  country 
within  the  definition  of  such  term  in  subparagraph  (B)(i)  of  section  2(b)(2)  of 
that  Act  (12  U.S.C  635(b)(2){BKi)). 

In  accordance  with  section  118(c)(l}  of  Public  Law  99-190  (99  Stat.  1319),  1 
hereby  provide  notice  of  my  intention  to  restore  nondiscriminatory  trade 
treatment  to  the  products  of  Afghanistan  no  sooner  than  30  days  following 
receipt  by  the  Confess  of  this  memorandum. 

Attached  to  this  determination  is  a  Statement  of  Justification  for  these  actions, 
setting  forth,  amopg  other  things,  a  description  of  U.S.  national  interests  in 
resuming  assistance  and  normal  trade  ties  with  Afghanistan. 

You  are  authorized  and  directed  to  report  these  actions  to  the  Congress  and  to 
publish  this  memorandum  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  October  7,  1992. 

JustiHcation  in  Support  of  the  Presidential  Determination  To 
Lift  Statutory  Prohibitions  on  Assistance  and  Trade  With  Af¬ 
ghanistan 


After  more  than  ten  years  of  fighting  against  the  Soviet-installed  regime  of 
President  Najibullah,  the  Afghan  resistance  came  to  power  in  Afghanistan  on 
April  28.  Throughout  the  years  of  their  courageous  struggle,  the  United  States 
was  the  most  influential  outside  supporter  of  the  Afghan  resistance.  Tljey 
have  appealed  to  us  and  all  other  donor  countries  to  provide  emergency  food, 
medicines  and  humanitarian  assistance  to  repair  their  war-ravaged  country. 
On  August  29  the  two  warring  parties  agreed  to  a  ceasefire  so  that  there  can 
be  a  resumption  of  the  process  towards  a  political  settlement. 

We  are  meeting  some  of  these  requests  through  our  long-standing  assistance 
program  operated  cross-border  from  Pakistan,  but  a  number  of  statutory 
restrictions  preclude  direct  bilateral  assistance.  The  President’s  determina- 
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tioQS  and  decision  lift  some  but  not  all  of  these  restrictions.  In  particular, 
restrictions  under  section  481(h)(5)  of  the  Foreign  Assistance  Act  of  1961,  as 
■  amended,  remain  in  effect,  which  preclude  bilateral  and  Export-Import  Bank 
assistance  to  Afghanistan. 

-  Section  620D  of  the  Foreign  Assistance  Act  of  1961,  as  amended,  prohibits 

economic  and  security  assistance  under  that  Act  for  Afghanistan  until,  inter 
alia,  the  President  determines  that  such  assistance  is  in  the  national  interest 
of  the  United  States  because  of  substantially  changed  circumstances  in  Af¬ 
ghanistan.  The  decision  of  the  Soviet-installed  government  of  Najibullah  to 
turn  over  power  on  April  28  constitutes  "substantially  changed  circumstances 
in  Afghanistan”  and  it  would  be  in  the  national  interests  of  the  United  States 
to  provide  assistance  to  our  long-standing  allies  in  the  Afghan  resistance, 
currently  in  power  in  Kabul. 

By  amendment  to  the  Export-Import  Bank  Act  (12  U.S.C.  635(b)(2)(B)(ii)), 
Congress  designated  Afghanistan  a  "Marxist-Leninist’’  country  and  as  such  it 
has  been  ineligible  for  Ex-Im  programs.  The  new  Afghan  leadership  does  not 
"maintain  a  centrally  planned  economy  based  on  the  principles  of  Marxism- 
Leninism"  nor  is  it  "economically  and  militarily  dependent  on  the  Union  of 
Soviet  Socialist  Republics  or  any  other  Marxist-Leninist  covmtry”.  On  the 
contrary,  the  new  leadership  is  desperately  seeking  assistance  from  its  tradi¬ 
tional  allies — the  United  States  and  other  Western  donors.  Therefore  Afghani¬ 
stan  no  longer  fits  the  definition  of  a  "Marxist-Leninist  state." 

In  1986,  President  Reagan  exercised  a  special  statutory  authority  to  deny 
nondiscriminatory  (most-favored-nation)  trade  treatment  to  the  products  of 
Afghanistan  (Proclamation  5437  pursuant  to  section  118  of  Pub.  L.  99-190). 
Providing  the  new  Afghan  leadership  with  nondiscriminatory  trade  treatment 
^  *  will  signal  our  commitment  to  help  restore  the  Afghan  economy. 

The  foregoing  actions  of  the  President  under  these  three  statutes  underscore 
the  support  of  the  United  States  for  the  leaders  and  people  of  Afghanistan  as 
they  address  the  ravages  of  a  decade  of  war  and  seek  to  rebuild  their  country 
and  their  society. 

[FR  Doc.  92-2S458 

Filed  10-15-82:  4«0  pinj 
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Proclamation  6492  of  October  14,  1992 

National  Occupational  Therapy  Day,  1992 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Thanks  to  the  nearly  46,000  occupational  therapists  and  their  assistants  in  the 
United  States,  millions  of  Americans  with  potentially  disabling  conditions  are 
able  to  lead  productive,  fultilling  lives.  On  this  occasion,  we  salute  this 
dedicated  group  of  health  care  professionals  and  acknowledge  the  importance 
of  their  work. 

According  to  the  Department  of  Health  and  Human  Services,  each  year 
practitioners  of  occupational  therapy  treat  more  than  7,500,000  children  and 
adults  whose  lives  have  been  disrupted  by  physical  injury  or  illness,  develop¬ 
mental  problems,  the  aging  process,  or  psychosocial  difficulties  such  as 
substance  abuse.  Occupational  therapists  work  in  a  variety  of  settings,  includ¬ 
ing  hospitals,  schools,  nursing  facilities,  rehabilitation  and  mental  health 
centers,  and  community  and  migrant  health  clinics,  as  well  as  through  inde¬ 
pendent  practices  and  home  health  agencies.  After  Operation  Desert  Storm, 
occupational  therapy  practitioners  joined  in  providing  a  wide  range  of  reha¬ 
bilitation  services  and  programs  for  our  veterans.  Whatever  the  setting  or 
individual  need,  occupational  therapy  practitioners  are  united  by  their  com¬ 
mitment  to  high  quality  patient  care. 

Tracing  its  roots  as  far  back  as  the  15th  century,  when  physicians  observed 
that  patients  who  performed  daily  chores  recovered  much  more  quickly  than 
their  idle  counterparts,  occupational  therapy  has  evolved  into  a  multifaceted 
health  care  discipline.  Today  we  salute  the  men  and  women  who  have  chosen 
to  serve  their  fellowman  through  this  profession. 

The  Congress,  by  House  Joint  Resolution  471,  has  designated  October  14, 1992, 
as  "National  Occupational  Therapy  Day”  and  has  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  14,  1992,  as  National  Occupational 
Therapy  Day.  I  invite  all  Americans  to  observe  this  day  with  appropriate 
programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  seven¬ 
teenth. 


;  [FR  Doc.  92-25472 

Filed  10-15-92:  4:22  pm) 
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ProdaraadoD  6499  of  October  15,  1992 

P^rib-AnericaB  Hentage  Montii,  1992 


By  tlM»  Prcaident  of  die  United  States  of  America 
A  Proclamation 

The  peoples  of  the  United  States  and  Poland  enjoy  a  deep  and  abiding 
friendship  that  is  rooted  in  centuries-old  ties  of  kinship  and  culture — and  in 
omr  common  devotion  to  Hberty  and  democratic  government.  Therefore,  our 
enture  Nation  gladly  joins  with  Americans  of  Polish  descent  in  observing 
Polish-American  Heritage  Month. 

For  descendants  of  America’s  first  Pofish  settlers  and  for  the  many  sons  and 
daughters  of  Pbland  who  have  emigrated  to  the  United  States  in  this  century, 
Pol^-American  Heritage  Mondi  ie  a  time  of  rightful  celebration  and  pride.  It 
is  a  tune  to  celdarate  saagnificent  land  of  which  Adam  Mickiewicz  and 
other  poets  wrote,  its  “fields  rich  in  varied  flowers,  silvered  with  wheat  and 
gilded  with  ryeJ*  It  is  also  a  time  to  celebrate  Poland’s  many  contributions  to 
the  worid,  from  the  scientific  genius  cd  Copernicus  to  the  consummate  artistry 
oi  Paderewski  and  Chopicu  Through  mdividuals  such  as  Maximilian  Mary 
Kolbe  and  countless  other  martyrs  who  died  in  the  name  of  freedom  and  of  the 
Creator  who  has  granted  it  to  eadi  of  us,  Poland  has  also  given  the  world 
powerful  examples  cd  courage  and  faith. 

It  is  such  faith,  courage,  and  devotion  to  liberty  that  have  long  fortified  the 
cuhttral  and  familial  ties  that  exist  between  the  Polish  and  American  peoples. 
Like  colonists  from  other  countries,  the  first  Polish  settlers  in  the  United  States 
braved  a  treacherous  ocean  journey  in  carder  to  obtain  freedom  and  opportimi- 
ty  in  a  new  land.  Recognizing  the  universal  importance  of  our  Nation’s 
struggle  for  independenc:e,  courageous  Poles  such  as  Tadeusz  Kosciuszko  and 
Casimir  Pulaski  later  became  heroes  of  our  Revolutionary  War.  This  month, 
we  abo  remember  die  brave  resistance  to  tyranny  that  Poles  have  demon¬ 
strated  in  this  century;  from  the  small  garrison  at  Westerplatte  to  the  Jewish 
ghettoes  cd  Warsaw,  from  (juiet  places  of  prayer  and  worship  to  the  busy 
docks  of  the  Gdansk  shipyards. 

Despite  generalioas  of  foreign  dcnmnation  and  repressive  rule,  including 
invaskm  by  Nazi  Germany  and  the  Sovtet  Union  in  1939  and  the  declaration  of 
martial  law  in  1981,  Poles  never  surrendered  their  hopes  of  freedom  and  self- 
determination.  Those  hopes  were  eiqiressed  clearly  in  the  Polish  Constitution 
of  May  3,  1791,  the  second  written  national  constitution  in  history  after  our 
own  imd  one  that  has  remained  a  prized  symbol  of  Polish  patriotism  and 
resolve. 

-  Today  the  people  of  Poland  are  forging  a  bright  future  under  a  new  constitu¬ 
tion  and  government,  and  we  Americans  are  proud  to  support  their  efiorts  to 
establish  enduring  democratic  institutions  and  a  thriving,  market-oriented 
economy.  Beginning  in  1989,  the  United  States  worked  with  Poland  and  other 
nattons  to  establish  a  $1  billion  program  for  the  stabilization  of  Polish 
cucrency.  We  have  also  been  working  together  through  the  Polish-American 
Enterprise  Fund  to  encourage  private  sector  development  in  Poland  through 
investment,  loans,  technical  assistance,  and  other  means.  In  addition,  it  is  my 
goal  to  establish  stronger  commercial  ties  with  Poland  by  proposing  a  free 
trade  agreement  that  would  be  part  of  a  strategic  network  of  free  trade 
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agreements  throughout  the  world.  These  ties  will  promote  economic  growth 
and  jobs  in  both  of  our  countries. 

The  special  relationship  that  exists  between  the  United  States  and  Poland 
promises  to  be  one  of  continued  cooperation  and  friendship,  and  as  we  once 
again  observe  Polish-American  Heritage  Month,  we  look  forward  to  many 
more  occasions  for  celebration  in  the  future. 

The  Congress,  by  Senate  Joint  Resolution  305,  has  designated  October  1992  as 
“Polish-American  Heritage  Month”  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  month. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
-  America,  do  hereby  proclaim  October  1992  as  Polish-American  Heritage 
Month.  I  encourage  all  Americans  to  join  in  observance  of  thi$  month. 

'  IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  seven¬ 
teenth. 


|FR  Doc.  92-25471 
Plied  10-15-92;  4:23  pm) 
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Exacntive  OtAa  12818  of  October  14»  1992 

Management  fn^Kcwement  in  th&  Federal  Government 

By  die  authority  vested  m  me  ae  President  by  the  Constitution  and  the  laws  of 
the  Uitited  States  of  Araerice,  and  nr  order  to  coordinate  and  implement 
policies  with  respect  to  management  improvement  in  the  Federal  Government, 
it  is  hercdjy  ordered  as  follows:. 

Sedkw  1.  Establishment  and  Membership  of  the  President’s  Council  on 
Memagemenst  Improvement 

(a)  There  is  established  as  an  interagency  committee  the  President’s  Council 
on  Management  Improvement  (“Council”). 

(b)  The  Council  shall  be  composed  of  the  Deputy  Director  for  Management 
of  die  Office  of  Management  and  Budget,  who  shall  serve  as  Chairman,  and 
one  senior  official,  who  is  a  full-time  officer  or  employee  of  the  Federal 
Government  and  who  is  responsible  for  management  or  administration,  from 
each  of  the  following  agencies  as  selected  by  the  heads  of  those  agencies: 

(1)  Department  of  State: 

(2)  Department  of  the  Treasury; 

(3)  Department  of  Defense; 

(4)  Department  of  Justice; 

(5)  Department  of  the  Interior; 

(6)  Department  of  Agriculture; 

(7)  Department  of  Commerce; 

(8)  Department  of  Labor; 

(9)  Department  of  Health  and  Human  Services; 

(10)  Department  of  Housing  and  Urban  Development; 

(11)  Department  of  Transportation; 

(12)  Department  of  Energy; 

(13)  Department  of  Education: 

(14)  Department  of  Veterans  Affairs; 

(15)  Agency  for  International  Development; 

(16)  Environmental  Protection  Agency; 

(17)  Equal  Employment  Opportunity  Commission; 

(18)  Federal  Communications  Commission; 

(19)  Federal  Deposit  Insurance  Corporation; 

(20)  Federal  Emergency  Management  Agency; 

(21)  Federal  Energy  Regulatory  Commission; 

(22)  Federal  Reserve  Board: 

(23)  General  Services  Administration: 

(24)  Interstate  Commerce  Commission; 

(25)  National  Aeronautics  and  Space  Administration; 

(26)  National  Archives  and  Records  Administration; 

(27)  Nuclear  Regulatory  Commission; 

(28)  Office  of  Personnel  Management; 

(29)  Resolution  Trust  Corporation; 

(30)  Securities  and  Exchange  Commission; 


■  (31)  Small  Bosiness  Administration: 

(32)  Tennessee  Valley  Authority;  and 

(33)  United  States  Information  Agency. 

(c)  The  Council  membership  also  shall  include  the  following  officials: 

(1)  Deputy  Director,  OfBce  of  Personnel  Management; 

(2)  Deputy  Administrator.  General  Services  Administration; 

(3)  Assistant  to  the  President  for  Policy  Development  or  a  full¬ 
time  ofHcer  or  employee  of  the  Federal  Government  designated  by 
that  official; 

(4)  Assistant  to  the  President  for  Presidential  Personnel  or  a  full¬ 
time  officer  or  employee  of  the  Federal  Government  designated  by 
that  official; 

(5)  Assistant  Directm*  for  General  Management.  Office  of  Man¬ 
agement  and  Budget;  and 

(6)  At-large  members  appointed  by  the  Chairman  pursuant  to 
section  3(e)  of  this  order. 

'  (d)  The  Council  shall  have  a  Vice  Chairman  selected  by  the  Chairman  from 
among  the  Council  membership. 

Sec,2.  Functions  of  the  Council. 

(a)  The  Council  shall  serve  as  an  interagency  forum  to  discuss  problems  and 
recommend  improvements  in  Government  management  and  operations  and  to 
provide  advice  to  the  Chairman  on  matters  pertaining  to  the  management  of 
the  Federal  Government.  The  Council  shall:' 

1  (1)  assist  in  the  formulation  of  short-  and  long-range  plans  to 

promote  improvements  in  the  management  and  administrative  sys¬ 
tems  and  operations  of  the  Federal  Government; 

(2)  identify  speciHc  department  and  agency  management  solutions 
that  may  have  Govemmentwide  application  and  assist  in  the  dissemi¬ 
nation  of  this  information  and  the  implementation  of  these  solutions; 

(3)  serve  as  a  resource  to  assist  in  an  advisory  capacity  in  the 
development,  review,  revision,  and  implementation  of  Govemment¬ 
wide  policies  in  support  of  the  central  management  agencies  of  the 
Federal  Government,  including  the  Office  of  Management  and  Budget, 
the  Office  of  Personnel  Management,  and  tim  General  Services  Ad¬ 
ministration;  and 

(4)  serve  as  a  forum  to  recommend  solutions  to  interagency  man¬ 
agement  problems. 

(b)  In  conducting  these  functions,  the  Council  shall  not  interfere  with 
existing  lines  of  autl^rity  and  responsibility  in  the  departments  and  agencies. 

Sec.  3.  Responsibilities  of  the  Chairman.  The  Chairman  shall: 

(a)  establish,  in  consultation  with  the  Council  membership  as  he  deems 
appropriate,  procedures  and  agenda  topics  for  the  Council: 

(b)  report,  on  behalf  of  the  Council  and  as  apfnopriate,  to  the  President,  the 

"  .  "  Dilator  of  the  Office  of  Management  and  Budget,  the  agency  heads,  and  the 

Cabinet  on  the  goals  and  accomplishments  of  the  Council; 

(c)  establish  such  committees  or  working  groups  of  the  Coimcil,  including  an 
executive  committee,  as  the  Chairman  may  Bnd  necessary  or  appropriate  for 
the  efficient  conduct  of  Council  functions; 

(d)  appoint  a  Vice  Chairman  from  among  the  Council’s  membership  to  assist 
the  Chairman  in  representing  the  Council  and  to  perform  duties  as  determined 
by  the  Chairman; 

(e)  appoint  other  full-time  officers  or  employees  of  the  Federal  Government 
to  the  Council  as  at-large  members  for  specific  terms  to  provide  special 
expertise  to  the  Council  and  to  perform  duties  as  determined  by  the  Chairman; 

..  and  . 
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(f)  be  supported  by  the  Assistant  Director  for  General  Management  of  the 
Ofhce  of  Management  and  Budget,  who  shall  advise  and  assist  the  Chairman 
in  the  execution  of  the  responsibilities  set  forth  above  and  act  for  the 

Chairman  in  his  or  her  absence. 

0 

Sec.  4.  Administrative  Provisions. 

(a)  The  Director  of  the  Office  of  Management  and  Budget  shall  provide  the 
Council  with  administrative  support  as  may  be  necessary  for  the  performance 
of  its  functions. 

(b)  To  the  extent  permitted  by  law,  the  head  of  each  agency  represented  on 
the  Council  shall  provide  its  representative  with  such  administrative  support 
as  necessary  to  enable*  the  agency  representative  to  carry  out  his  or  her 
responsibilities  and  to  support  the  Govemmentwide  activities  of  the  Council. 

Sec.  5.  Revocation.  Executive  Order  No.  12479  is  revoked. 


THE  WHITE  HOUSE, 
October  14,  1992. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 
7  CFR  Parts  55, 56, 59,  and  70 
[Docket  No.  PY-92-002) 

RIN  0581-AA72 

Increase  in  Fees  and  Charges  for  Egg 
Products  Inspection  and  l^g.  Poultry, 
and  Rabbit  Grading 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMIMARV:  The  Agricultural  Mariceting 
Service  (AMS)  is  increasing  the  fees  and 
charges  for  Federal  voluntary  egg 
products  inspection;  voluntary  egg, 
poultry,  and  rabbit  grading;  mandatory 
egg  products  inspection  overtime  and 
appeal  services;  and  laboratory 
services.  These  fees  and  charges  are 
increased  to  cover  the  increase  in 
salaries  of  Federal  employees,  salary 
increases  of  State  employees 
cooperatively  utilized  in  administering 
the  programs,  and  other  increased 
Agency  costs. 

EFFECTIVE  DATE;  November  1, 1992. 

FOR  FlffiTHER  INFORMATION  CONTACT: 

)anice  L  Lockard.  Chief, 

Standardization  Branch,  202-720-3506. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
procedures  implementing  Executive 
Order  12291  and  Department  Regulation 
1512-1  and  has  been  classified  a  “non¬ 
major"  rule  under  the  criteria  contained 
therein.  It  (i)  will  have  an  annual  effect 
on  the  economy  of  less  than  $100 
million;  (ii)  wilt  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  Government 
agencies,  or  geographic  regions;  or  (iii) 

'A  ill  not  cause  significcmt  adverse  effects 
on  competition,  employmenL 


investmenL  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  tmder 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rul6.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  aeq.),  because  (i)  the  fees 
and  charges  merely  reflect  on  a  cost- 
per-unit-graded/inspected  basis,  a 
minimal  increase  in  the  costs  currently 
borne  by  those  entities  utilizing  the 
services  and  (ii)  competitive  effects  are 
offset  under  the  major  voluntary 
programs  (resident  shell  egg  and  poultry 
grading)  through  administrative  charges 
based  on  the  volume  of  product  handled; 
i.e.,  the  cost  to  users  increases  in 
proportion  to  increased  volume. 

The  information  collection 
requirements  that  appear  in 
§§  56.52(a)(4),  59.126,  and  70.77(a)(4)  to 
be  amended  by  this  rule  have  be^ 
previously  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  Control  No.  0681-0128,  No.  0581- 
0113  and  No.  0581-0127,  respectively, 
under  the  Paperwork  Reduction  Act  of 
198a 

Background 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  provides  for  the 
collection  of  fees  approximately  equal  to 
the  cost  of  providing  voluntary  egg 
products  inspection;  voluntary  egg, 
poultry,  and  rabbit  grading;  and 
laboratory  services.  Likewise,  the  Egg 
Products  Inspection  Act  requires  the 
collection  of  fees  to  cover  costs  of 
overtime,  holiday,  and  appeal  inspection 
services.  Each  fiscal  year,  these  fees 
undergo  a  cost  analysis  to  determine  if 
they  are  adequate  to  recover  the  cost  of 
providing  the  services.  Grading  and 
inspection  fees  were  last  increased 
effective  May  1. 1991,  while  laboratory  - 


-  I 

fees  were  last  increased  effective  June  1, 

1989. 

Projected  operating  costs  are  expected 
to  increase  in  1992.  Federal  employees* 
salaries  increased  by  4.2  percent  in 
January  1992.  Also,  the  cost  of  life 
insurance,  health  benefits,  and  Medicare 
increased  by  about  8  percent  Federal 
employee  retirement  hinge  costs 
increased  8  percent  and  salaries  and 
fringe  benefits  of  federally  licensed 
State  employees  increased  by  about  8 
percent 

Resident  fees  will  increase  about  5.5 
percent  Resident  fees  cover  Federal  and 
State  salaries,  fringe  benefits,  relief,  and 
other  service-related  costs. 

Administrative  service  charges  apply 
to  the  costs  of  supervision  and  other 
overhead  and  administrative  costs  and 
are  assessed  on  each  case  of  shell  eggs 
and  each  pound  of  poultry  handled  in 
plants  using  resident  grading  service.  In 
1991,  these  unit  rates  were  established 
at  $0,031  per  case  of  shell  eggs  and 
$0.00031  per  pound  of  poultry,  with  a 
minimum  of  $155  and  maximum  of 
$1,550  per  monthly  billing  period  for 
each  official  plant.  In  order  to  better 
reflect  the  costs  of  supervision  and  other 
administrative  overhead  costs 
associated  with  plants  ranging  in  size 
and  complexity,  the  unit  rates  will 
decrease  and  the  monthly  minimum  and 
maximum  rates  will  increase.  The 
charges  per  case  of  shell  eggs  and  pound 
of  poultry  are  changed  to  $0,030  and 
$0.00025,  respectively,  with  a  monthly 
minimum  charge  of  ^75  and  a  maximum 
of  $1,750.  Depending  on  the  number  of 
graders  in  a  plant  and  the  volume  of 
product  handled,  the  combined  impact 
of  these  rate  changes  will  range  from  a 
net  decrease  of  2  percent  to  an  increase 
of  7.6  percent 

The  hourly  rate  for  nonresident 
voluntary  grading  and  inspection  service 
will  increase  from  $28.64  to  $30.12.  The 
hourly  rate  for  such  services  performed 
on  Saturdays,  Sundays,  or  holidays  will 
increase  from  $29.68  to  $30.52.  The 
hourly  rate  for  voluntary  appeal 
gradings  or  inspections  will  increase 
from  $24.48  to  $25.44.  The  hourly  rates 
for  mandatory  egg  products  inspection 
services  will  increase  from  $21.68  to 
$22.72  for  overtime  inspection  and  from 
$24.48  to  $25.44  for  certain  appeal 
inspections. 

Administrative  charges  for  resident 
voluntary  rabbit  grading,  resident 
voluntary  egg  products  inspection,  and 
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nonresident  voluntary  continuous 
poultry  and  egg  grading  will  continue  to 
be  based  on  25  percent  of  the  grader’s  or 
inspector's  total  salary  costs.  The 
minimum  charge  per  monthly  billing 
period  for  these  programs  will  increase 
from  $155  to  $175  per  official  plant. 

The  hourly  rate  for  laboratory 
analyses  for  other  than  individual  tests 
will  increase  from  $30.52  to  $32.11. 

Comments 

Based  on  an  analysis  of  costs  to 
provide  these  services,  a  proposed  rule 
to  increase  the  fees  for  these  services 
was  published  in  the  Federal  Register 
(57  FR  29660)  on  July  6. 1992.  Comments 
on  the  proposed  rule  were  solicited  from 
interested  parties  until  August  5, 1992. 
During  the  30  day  comment  period,  the 
Agency  received  two  comments  in 
opposition  to  the  proposed  increase  in 
fees. 

One  commentor,  a  turkey  processor, 
expressed  a  general  concern  about  the 
economic  impact  the  proposed  increases 
would  have  on  the  industry  during  this 
time  of  low  profit  margins.  Under  the 
applicable  statutes,  these  rate  increases 
are  required  due  to  increased  costs  to 
the  Agency. 

The  second  comment  was  received 
from  the  owner  of  a  small  egg 
production  and  processing  plant.  The 
commentor  wanted  the  option  of 
receiving  service  only  4  hours  per  day  or 
20  hours  per  week.  This  is  already 
available  to  users  of  the  Agency’s 
services. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register, 
because  the  fees  need  to  be 
implemented  on  an  expedited  basis  in 
order  to  minimize  the  period  of  time 
between  the  effective  date  of  the 
Federal  pay  increase  and  the  effective 
date  of  the  fee  increase.  Also,  the  fee 
increases  coincide  with  the  next 
available  billing  cycle  beginning  on 
November  1, 1992. 

List  of  Subjects 

7  CFR  Parts  55  and  56 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  59 

Eggs  and  egg  products.  Exports,  Food 
grades  and  standards.  Food  labeling. 
Imports,  Polychlorinated  biphenyls 
(PCB’s),  Reporting  and  recordkeeping 
requirements. 


7  CFR  Part  70 

Food  grades  and  standards.  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
title  7,  Code  of  Federal  Regulations, 
parts  55,  56,  59,  and  70  is  amended  as 
follows. 

PART  55— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Secs.  202-208  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (60  Stat. 
1087-1091;  7  U.S.C.  1621-1627). 

2.  Section  55.510  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows; 

§  55.510  Fees  and  charges  for  services 
other  than  on  a  continuous  resident  basis. 

«  *  *  *  « 

(b)  Fees  for  product  inspection  and 
sampling  for  laboratory  analysis  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$30.12  and  shall  include  the  time 
actually  required  to  perform  the 
sampling  and  inspection,  waiting  time, 
travel  time,  and  any  clerical  costs 
involved  in  issuing  a  certificate. 

(c)  Services  rendered  on  Saturdays, 
Sundays,  or  legal  holidays  shall  be 
charged  for  at  the  rate  of  $30.52  per 
hour.  Information  on  legal  holidays  is 
available  from  the  Supervisor. 

(d)  The  cost  of  an  appeal  grading, 
inspection,  laboratory  analysis,  or 
review  of  a  grader's  or  inspector’s 
decision  shall  be  borne  by  the  appellant 
at  an  hourly  rate  of  $25.44  for  time  spent 
performing  the  appeal  and  travel  time  to 
and  from  the  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading,  inspection,  laboratory  analysis, 
or  review  of  a  grader's  or  inspector’s 
decision  discloses  that  a  material  error 
was  made  in  the  original  determination, 
no  fee  or  expenses  will  be  charged. 

3.  Section  55.550  is  revised  to  read  as 
follows: 

§  55.550  Laboratory  analysis  fees. 

(a)  The  fees  listed  for  the  following 
individual  laboratory  analyses  cover 
costs  involved  in  the  preparation  and 
analysis  of  the  product,  certificate 
issuance,  and  personnel  and  overhead 
costs  other  than  the  expenses  listed  in 
5  55.530. 

Fee 


Solids . . . $16.05 

Fat . . . 32.11 

Bacteriological  plate  count . 16.05 


Fee  ‘ 


Bacteriological  direct  count .  32.11 

Coliforms;  * 

Step  1 .  24.08 

Step  2 .  24.08 

E.  coli  (presumptive):  * 
in  addition  to  coliform  analysis — 

Stepl .  (3) 

Step  2 . 24.08 

Without  coliform  analysis — 

Stepl .  24.08 

Step  2 .  24.08 

Yeast  and  mold  count .  16.05 

Sugar .  40.13 

Salt . 40.13 

Color: 

NEPA .  24.08 

B-Carotene . 32.11 

Whipping  test .  16.05 

Whipping  test  plus  bleeding .  24.08 

Fat  film  test .  40.13 

Oxygen .  16.05 

Glucose: 

Quantitative .  32.11 

Qualitative .  24.08 

Palatability  and  odor 

First  sample . 16.05 

Each  additional  sample . 8.03 

Staphylococcus .  48.16 

Salmonella:  * 

Step  1 .  32.11 

Step  2 .  16.05 

Step  3 .  32.11 


*  Coliform  test  may  be  in  two  steps  as 
follows:  Step  1 — presumptive  test  through 
lauryl  sulfate  tryptose  broth;  Step  2 — con¬ 
firmatory  test  through  brilliant  green  lactose 
bile  broth. 

*  E.  coli  test  may  be  in  two  steps  as  fol¬ 
lows:  Step  1 — presumptive  coliform  test 
through  jauryl  sulfate  tryptose  broth;  Step 

2 —  presumptive  E.  coli  test  through  eosin- 
metnlyne  blue  agar. 

®  No  charge. 

*  Salmonmla  test  may  be  in  three  steps  as 
follows;  Step  1 — growth  through,  differential 
agars;  Step  2 — growth  and  testing  through 
triple-sugar-iron  and  lysine-iron  agars;  Step 

3—  confirmatory  test  through  biochemicals. 

(b)  The  fee  charge  for  any  laboratory 
analysis  not  listed  in  paragraph  (a)  of 
this  section,  or  for  any  other  applicable 
services  rendered  in  the  laboratory, 
shall  be  based  on  the  time  required  to 
perform  such  analysis  or  render  such 
service.  The  hourly  rate  shall  be  $32.11. 

4.  Section  55.560  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§55.560  Charges  for  continuous 
inspection  and  grading  service  on  a 
resident  basis. 

•  ♦  *  *  « 

(a)  *  *  * 

(3)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader’s  or 
inspector’s  total  salary  costs.  A 
minimum  charge  of  $175  will  be  made 
each  billing  period.  The  minimum  charge 
also  applies  where  an  approved 
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application  is  in  effect  and  no  product  is 
handled. 


PART  56— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS,  GRADES,  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

5.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  Secs.  202-208  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (60  Stat. 
1087-1091;  7  U.S.C.  1621-1627). 

6.  Section  56.46  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  56.48  On  a  fee  basis. 

*  «  *  *  * 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$30.12  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $30.52 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

7.  Section  56,47  is  revised  to  read  as 
follows: 

§  56.47  Fees  for  appeal  grading  or  revtew 
of  a  grader’s  decision. 

The  cost  of  an  appeal  grading  or 
review  of  a  grader's  decision  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $25.44  for  the  time  spent  in  performing 
the  appeal  and  travel  time  to  and  from 
the  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading  or  re'^ew  of  a  grader’s  decision 
discloses  that  a  material  error  was  made 
in  the  original  determination,  no  fee  or 
expenses  will  be  charged. 

8.  Section  56.52  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  56.52  Continuous  grading  performed  on 
a  resident  basis. 

*  •  *  tk  * 

(a)  *  *  * 

(4)  An  administrative  service  charge 
based  upon  the  aggregate  number  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied  by 
$0,030,  except  that  the  minimum  charge 
per  bitting  period  shall  be  $175  and  the 
maximum  charge  shall  be  $1,750.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 

*  *  *  «  * 


9.  Section  56.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  56.54  Charges  for  continuous  grading 
performed  on  a  nonresident  basis. 

*  *  *  «  « 

(a)  *  *  * 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader’s  total 
salary  costs.  A  minimum  charge  of  $175 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 


PART  59— INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

10.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  Secs.  2-28  of  the  Egg  Products 
Inspection  Act  (84  Stat.  1620-1635;  21  U.S.C. 
1031-1056). 

11.  Section  59.126  is  revised  to  read  as 
follows: 

§  59.126  Overtime  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on  a 
day  outside  the  established  schedule, 
such  services  are  considered  as 
overtime  work.  The  official  plant  shall 
give  reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  shall  pay  the  Service  for 
such  overtime  at  an  hourly  rate  of  $22.72 
to  cover  the  cost  thereof. 

12.  Section  59.370  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  59.370  Cost  of  appeals. 
***** 

(b)  The  costs  of  an  appeal  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $25.44,  including  travel  time  and 
expenses  if  the  appeal  was  frivolous, 
including  but  not  being  limited  to  the 
following:  The  appeal  inspection 
discloses  that  no  material  error  was 
made  in  the  original  inspection,  the 
condition  of  the  product  has  undergone 
a  material  change  since  the  original 
inspection,  the  original  lot  has  changed 
in  some  maimer,  or  the  Act  or  these 
regulations  have  not  been  complied 
with. 

PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS,  AND  GRADES 

13.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 


Authority:  Secs.  202-208  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (60  Stat. 
1087-1091;  7  U.S.C.  1621-1627). 

14.  Section  70.71  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  70.71  On  a  fee  basie. 
***** 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  poultry,  ready-to-cook 
rabbits,  or  specified  poultry  food 
products  are  involved.  The  hourly 
charge  shall  be  $30.12  and  shall  include 
the  time  actually  required  to  perform  the 
work,  waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $30.52 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

15.  Section  70.72  is  revised  to  read  as 
follows: 

§  70.72  Fees  for  appeal  grading, 
laboratory  analysis,  or  examination  or 
review  of  a  grader’s  decision. 

The  costs  of  an  appieal  grading, 
laboratory  analysis,  or  examination  or 
review  of  a  grader’s  decision  will  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $25.44  for  the  time  spent  in  performing 
the  appeal  and  travel  time  to  and  from 
the  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading,  laboratory  analysis,  or 
examination  or  review  of  a  grader’s 
decision  discloses  that  a  material  error 
was  made  in  the  original  determination, 
no  fee  or  expenses  will  be  charged. 

16.  Section  70.76  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  70.76  Charges  for  continuous  poultry 
grading  performed  on  a  nonresident  basis. 
***** 

(a)  *  *  * 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader’s  total 
salary  costs.  A  minimum  charge  of  $175 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 
***** 

17.  Section  7a77  is  amended  by 
revising  paragraphs  (a)(4)  and  (a)(5)  to 
read  as  follows: 

§  70.77  Charges  for  continuous  poultry  or 
rabbit  grading  performed  on  a  resident 
basis. 

***** 
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(a)  *  *  * 

(4)  For  poui^  groeUng:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
volume  of  all  live  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
following:  Total  pounds  per  billing 
period  multiplied  by  $0.00025,  except 
that  the  miiuimnn  charge  per  billing 
period  shall  be  $175  and  the  maximum 
charge  shall  be  $1,750.  The  minimum 
charge  also  applies  where  an  approved 
application  is  in  effect  and  no  product  is 
handled. 

(5)  For  rabbit  grading:  An 
ai^iiustrative  servif:e  charge  equal  to 
25  percent  of  the  grader’s  t(^  salary 
costs.  A  minimum  charge  of  $175  will  be 
made  each  billing  perk^. 

The  minimum  charge  also  applies 
where  an  approved  aj^lication  is  in 
effect  and  no  product  is  handled. 
***** 

Dated:  October  13, 1992. 

Kenneth  C.  CSayton, 

D^mty  Administrotor  for  Marketing 
Programs. 

(FR  Doc.  92-25200  Filed  10-16-92;  a-45  am] 
SttUNG  CODE  341S-«a-M 


7  CFR  Part  1124 

[DA-92-191 

MHk  In  the  Pacific  Northwest  Marketing 
Area;  Ten^torary  Revision  of  Supply 
Plant  Delivery  Requirements 

agency:  Agricultural  Mariceting  Service, 
USDA. 

ACTION:  Temporary  revision  of  rule. 

summary:  This  revision  temporarily 
eases  a  supply  plant  shipping 
requirement  that  at  least  30  percent  of 
producer  milk  physically  received  be 
shipped  to  a  distributing  (bottling]  plant 
in  Older  to  qualify  the  supply  plant  for 
pooling  under  the  Pacific  Nordiwest 
order.  The  revision  reduces  the  shipping 
requirement  to  20  percent  during  the 
months  of  October  1992  through 
February  1993.  This  action  is  necessary 
in  order  to  prevent  the  uneconomic 
movement  of  milk  by  a  cooperative 
association  that  represents  producers 
regularly  associated  with  the  market. 
EFFECTIVE  DATE:  October  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATION;  Prior 
document  in  this  proceeding: 


Notice  of  Proposed  Temporary 
Revision  of  a  Cooperative's  Supply  Plant 
Delivery  Requirements:  Issued  August 
24, 1992;  Published  August  28, 1992  (57 
FR  39142). 

The  Regulatory  Flexibility  Act  (5 
U.S,C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  would  also  tend  to  ensure 
that  dairy  fanners  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  temporary  revision  of  rules  has 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  frle  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  ff  le  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  coimection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  fried  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non^ajor”  rule. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  provisions  of  §  1124.7(c]  of  the 
Pacific  Northwest  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Reg^tw  (57  FR 
39142)  concerning  the  reduction  of  the 
supply  plant  shipinng  requirements  of 
the  o^er  for  the  months  of  September 
1992  through  February  1993.  The  public 


was  afforded  the  opportunity  to 
comment  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  September  14, 1992.  No 
comments  were  received. 

Statement  of  Con«deration 

In  order  for  a  supply  plant  to  maintain 
its  pool  status,  the  ^cifrc  Northwest 
order  requires  such  plants  to  ship  to 
pool  distributing  plants  a  minimum  of  30 
percent  of  the  total  quantity  of  milk 
physically  received  at  the  supply  plant 
The  order  also  provides  authority  for  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  this  supply  plant 
shipping  requirement  by  up  to  10 
percentage  points  if  such  a  revision  is 
necessary  to  obtain  needed  shipments 
or  to  prevent  uneconomic  shipments. 

The  supply  plant  shipping  standard 
was  reduced  to  20  percent  for  all  milk 
marketed  during  Jeuiuary  through  August 
1992.  That  tenqiorary  revision  was 
issued  because  it  was  determined  that 
market  conditions  would  have  resulted 
in  uneconomic  shipments  of  milk  for  the 
purpose  of  maintaining  pool  supply 
plant  status.  That  temporary  revision 
expired  August  31. 1992. 

The  Tillamook  County  Creamery 
Association  (TCCA),  a  cooperative 
assodation  that  represents  a  number  of 
the  market’s  producers,  requested  that 
the  temporary  easing  of  the  total 
minimum  quantity  of  milk  that  a  supply 
plant  must  ship  to  a  distributing 
(bottling)  plant  in  order  for  the  supply 
plant  to  maintain  pool  plant  status  be 
continued.  TCCA  asked  in  essence  that 
the  Director  of  the  Dairy  Division  leave 
at  tiie  20  percent  level  the  total 
percentage  of  producer  milk  that  is 
physically  received  at  a  supply  plant 
and  subsequently  shipped  to  a 
distributing  plant,  effective  September 
1992  throu^  February  1993.  However, 
since  it  was  not  possible  to  meet  the 
procedural  requirements  in  time  to 
include  the  month  of  September,  the 
temporary  revision  will  be  effective  for 
the  months  of  October  1992  through 
February  1993. 

Because  milk  supplies  are  still  heavy 
relative  to  demand,  it  continues  to  be 
uneconomic  to  move  milk  to  the  market 
just  to  meet  the  delivery  percentages 
under  the  order.  The  reduction  in 
shipping  requirements  from  30  to  20 
percent  will  not  affect  TCCA's 
willingness  to  supply  spot  loads  of  milk 
to  the  Portland  bottling  market.  TCCA 
has  indicated  that  it  stands  ready  to 
supply  milk  if  needed.  Under  current 
market  conditions,  TCCA  would  not  be 
able  to  qualify  as  a  pool  supply  plant  at 
the  present  shipping  percentages 
without  uneconomic  and  quality 
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deteriorating  movements  of  milk 
between  plants  solely  for  the  purpose  of 
meeting  those  requirements. 

In  a  matter  related  to  this  temporary 
revision  of  rule,  a  hearing  was  held  in 
Portland.  Oregon,  on  September  8-10,  on 
multiple  component  pricing  (MCP).  In 
addition  to  the  MCP  proposals,  a 
proposal  is  under  consideration  that 
would  provide  for  a  permanent  change 
in  the  supply  plant  shipping  requirement 
of  20  percent 

After  consideration  of  all  relevant 
material,  including  the  proposal  set  forth 
in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  percentage  set 
forth  in  {  1124.7(b)  should  be  decreased  . 
from  30  percent  to  20  percent. 

It  is  hereby  found  and  determined  that 
30  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  October  1992 
through  February  1993; 

(b)  This  temporary  revision  does  not 
require  of  persons  al^ected  substantial 
or  extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision.  No 
comments  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1124 

Milk  marketing  orders. 

It  is  therefore  ordered,  that  in 
paragraph  (b)  of  7  CFR  1124.7,  the 
provision  30  percent  is  revised  to  20 
percent  for  the  period  of  October  1, 1992, 
through  February  28, 1993. 

The  authority  citation  for  7  CFR  part 
1124  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Dated:  October  13. 1992. 

W.H.  Blanchard, 

Director.  Dairy  Division. 

[FR  Doa  92-25202  Filed  10-16-92;  8:45  am] 
BtLUNO  CODE  34t0-02-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

IDocket  No.  91-ANE-24;  Amendment  39- 
8343;  AO  92-17-14] 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  PW100  Series 
Turboprop  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  certain  Pratt  &  Whitney 
Canada  (PWC)  PWlOO  series  turboprop 
engines  that  require  installation  of  a 
new  or  reworked  fuel  pump.  This 
amendment  is  prompted  by  reports  of 
large  torque  fluctuations  or  torque 
reductions  caused  by  main  fuel  pump 
input  driveshaft  vibration.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  large  engine  torque  variations 
and  a  subsequent  aircraft  asymmetric 
thrust  condition. 

dates:  Effective  November  18, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
18. 1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney  Canada.  Technical 
Publications  Department,  1000  Marie 
Victorin,  Longueuil,  Quebec  I4G  lAl 
Canada.  This  information  may  be 
examined  at  the  Federal  Aviation  ^ 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington,  Massachusetts;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert }.  Ganley,  Engine  Certification 
Office,  ANE-140,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region.  12 
New  England  Executive  Park, 

Burlington.  Massachusetts  01803-5299; 
telephone  (817)  272-5047;  fax  (617)  270- 
2412. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Pratt  &  Whitney 
(PWC)  PWlOO  series  turboprop  engines 
was  published  in  the  Federal  Register  on 
July  23. 1991  (56  FR  33732).  That  action 
proposed  to  require  installation  of  a  new 


or  reworked  fuel  pump  in  accordance 
with  PWC  Service  Bulletin  (SB)  No. 
20946R2.  Revision  1,  dated  February  18. 
1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received.  This  commenter 
supports  the  rule  as  proposed. 

Since  publication  of  the  Notice  of 
proposed  rulemaking  (NPRM),  the 
manufacturer  has  issued  a  revised  SB. 
The  revised  SB  applies  to  the  same 
model  engines,  but  excludes  several 
engines  that  were  identified  by  serial 
number  in  the  previous  SB.  The  AD  is 
not  applicable  to  the  excluded  engines. 
Therefore,  the  AD  references  the  revised 
service  bulletin.  In  addition,  the  FAA 
has  rewritten  and  reordered  paragraphs 
(c)  and  (d). 

The  economic  analysis  paragraph  of 
this  preamble  has  been  revised  to  reflect 
the  decrease  in  the  number  of  affected 
engines  and  also  an  increase  in  parts 
cost  per  engine  from  approximately 
$11,500  to  $12,100.  Therefore,  it  is 
necessary  to  change  the  estimated  total 
cost  impact  of  the  AD  reflecting  a  slight 
decrease  in  the  overall  economic  impact. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will  not 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  185  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  afiected  by  this  AD,  that  it  would 
take  approximately  5  work  hours  per 
engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
would  be  $55  per  work  hour.  Required 
parts  will  cost  approximately  $12,100 
per  engine.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be 
approximately  $2,289,375. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR 11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citadon  for  part  39 
continues  to  read  as  follows: 

Aattwrity:  49  US.C.  App.  1354(a),  1421  and 
1423: 49  U&C  106(g);  and  14  CFR  1169. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-17-14  Pratt  A  Whitney  Canada; 

Amendment  39-8343.  Dodket  No.  91- 
ANE-24. 

Applicability:  Pratt  &  Whitney  Canada 
(PWC)  PW123.  PW124B,  PWl25a  and 
PW12^  turboprop  engines  installed  on  but 
not  limited  to  DeHavilland  of  Canada  DHC-8 
Series  300,  Canadair  CL-21ST,  Aerospatiale 
ATR-42  and  ATR-72,  Fokker  50,  and  British 
Aerospace  ATP  aircraft. 

Compliance:  Required  at  the  next  shop 
visit,  or  writhin  12  months  from  the  effective 
date  of  this  AO,  whichever  occurs  first, 
unless  accomplished  previously. 

To  prevent  large  engine  torque  variations 
and  a  subsequent  aircraft  asynunetric  tluust 
condition,  accomplish  the  following: 

(a)  Install  a  new  ot  reworked  fiiel  pump  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  Service  Bulletin  20946R2, 
Revision  2,  dated  May  13, 1991,  on  those 
engines  identified  by  serial  number  in  the 
Effectivity  paragraph  of  the  incoiporated 
service  bulletin. 

(b)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  the  induction  of  an  engine  into  a 
maintenance  facility  for  the  conduct  of 
maintenance. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety,  may 
be  used  if  approved  by  the  Manager,  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate.  The  request  should  be 
forwarded  through  an  FAA  l4incipal 
Maintenance  Inspector,  who  may  add 


comments  and  then  send  it  to  the  Manager, 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aiiplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  Ibe  installation  procedure  shall  be  done 
in  accordance  with  the  following  Pratt  & 
Whitney  Canada  Service  Bulletin: 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Pratt  &  Whitney  Canada, 
Technical  Publications  Department  1000 
Marie  Victorin,  Longueuil,  Quebec  )4G 
lAl.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 

(f)  Hiis  amendment  becomes  effective 
on  November  18, 1992. 

Issued  hi  Burlington,  Massachusetts,  on 
July  30, 1992. 

Donald  F.  Perrault 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-25117  Filed  10-16-92;  8:45  am] 
BIUING  CODE  raie-ia-H 

14  CFR  Part  39 

[Docket  No.  92-NM-160-AO;  Amendment 
39-8392;  AO  02-22-06] 

Airworttibiess  Directives;  McDonnell 
Douglas  Model  MD-11  Airplanes, 

Model  DC-10  Series  Airplanes,  and 
Model  KC-10  (Military)  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  McDonnell  Douglas 
M^el  MD-11  airplanes.  Model  DC-10 
series  airplanes,  and  Model  KC-10 
(military)  airplanes.  This  action  requires 


revising  the  Airplane  Flight  Manual 
(AFM)  to  include  information  to  specify 
that  electrical  malfunctions  may  render 
the  automatic  fuel  dump  termination 
feature  inoperative.  This  amendment  is 
prompted  by  an  incident  in  which  the 
automatic  fuel  dump  shutoff  system 
became  inoperative,  and  fuel  was 
dumped  below  the  minimum  allowable 
level.  The  actions  specified  in  this  AD 
are  intended  to  prevent  fuel  from  being 
dumped  below  the  minimum  allowable 
limit,  which  could  result  in  an  all- 
engine-out  condition. 

DATES:  Effective  November  3, 1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  18, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
160-AD,  1801  land  Avenue,  SW., 

Renton,  Washington  98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brett  Portwood,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  ANM-130L,  FAA, 
Transport  Airplane  Directorate,  3229 
East  ^ring  Street,  Long  Beach. 
California  90806-2425;  telephone  (310) 
988-5347;  fax  (310)  986^ia 
SUPPLEMENTARY  INFORMATKMC  One 
operator  of  a  McDonnell  Douglas  Model 
MD-11  airplane  recently  was  involved 
in  an  incident  that  resulted  in  fuel  being 
dumped  below  the  minimum  allowable 
level.  In  this  incident,  the  No.  2  engine 
was  shut  down  after  takeoff,  due  to  loss 
of  oil  in  that  engine.  The  crew  initiated 
fuel  dumping  procedures  while  turning 
back  to  the  airport.  Due  to  an 
undetermined  electrical  bus  tie  problem, 
which  left  the  DC  bus  2  unpowered,  the 
automatic  fuel  dump  shutoff  system  was 
disabled,  resulting  in  excess  fuel  being 
dumped  below  the  minimum  allowable 
level.  During  the  fuel  dumping 
procedures,  several  alerts  occurred  to 
warn  the  flight  crew  of  the  electrical  bus 
tie  problem  and  to  indicate  that  the 
automatic  fuel  dump  shutoff  system  was 
inoperative.  The  airplane  is  also 
equipped  with  a  manual  fuel  dump 
shutoff,  but  it  was  not  activated  until 
well  after  the  fuel  had  reached  the 
minimum  allowable  level.  Fuel  being 
dumped  below  the  minimum  allowable 
level  could  lead  to  an  all-engine-out 
condition. 

Since  the  design  of  the  fuel  shutoff 
system  of  Model  DC-10  series  airplanes 
is  similar  to  that  of  Model  MD-11 
airplanes,  the  potential  unsafe  condition 
could  exist  with  regard  to  those 
airplanes. 
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Since  an  unsafe  condition  has  been 
identiSed  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MI>-11  and  Model  DC-10  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  fuel  from 
being  dumped  below  the  minimum 
allowable  level,  which  could  lead  to  an 
all-engine-out  condition.  This  AD 
requires  revising  the  Limitations  Section 
and  the  Procedures  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM) 
to  include  information  to  specify  that 
electrical  malfunctions  may  render  the 
automatic  fuel  dump  termination  feature 
inoperative. 

liiis  is  considered  to  be  interim  action 
until  final  action  is  identihed,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  “aooresses.”  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  nde  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  mig^t  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-160-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  consider^  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significcmt  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  plac^  in  the  Rules  Docket.  A  copy 
of  it  if  filed,  may  be  obtained  fiom  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  “ADORESSSS". 

list  of  Subjects  in  14  CFR  Part  S8 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoptioo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  App.  1364(a).  1421  and 
1423;  49  U.S.C.  10e(g);  and  14  CFR  11.89. 

§  39.13  (Aroendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-22-06.  McDonnell  Douglas:  Amendment 
39-8392.  Docket  92-NM-ieO-AO. 

Applicability:  Model  MD-11  airplanes. 
Model  DC-10  series  airplanes,  and  Model 
KC-10  (military)  airplanes;  certificated  in  any 
category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fiiel  from  being  dumped  below 
the  minimum  allowable  level  which  could 
lead  to  an  all-engine-out  condition, 
accomplish  the  following: 

(a)  For  Model  MD-11  airplanes:  Within  15 
days  after  the  effective  date  of  this  AO, 
accomplish  the  requirements  of  paragraphs 

(a) (1)  and  (a)(2)  of  this  AD: 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

“Fuel  Dump 

Careful  monitoring  of  the  fuel  system  status 
and  consequences  is  required  during 
dumping  operations  when  electrical 
malfunctions  are  present.” 

(2)  Revise  the  Procedures  Section  of  the 
FAA-approved  AFM  to  include  the  follotving 
statement  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

“Fuel  Dump 

DUMP  Switch.^.. . . On 

Note:  The  fuel  dump  is  designed  to 
automatically  terminate  at  approximately 
40.000  lbs.  total;  however,  when  the  Bus  DC  2 
OFF  alert  is  displayed,  the  automatic 
termination  feature  will  be  inoperative.” 

(b)  For  Model  DC-10  series  airplanes  and 
Model  KC-10  (military)  airplanes:  Within  IS 
days  after  the  effective  date  of  this  AD, 
accomplish  the  requirements  of  paragraphs 

(b) (1)  and  (bH2)  of  this  AD: 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the  following 
statement  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  Ae  AFM. 

"Fuel  Dump 

Careful  monitoring  of  the  fuel  quantity  is 
required  during  dumping  operations 
«vhen  electrical  mal^ctions  are 
present" 

(2)  Revise  the  Procedures  Section  of  the 
FAA-approved  AFM  to  include  the  following 
statement  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

“Fuel  QTY  Indicators - - Monitor 

— ^The  fuel  dump  is  designed  to 
automatically  terminate  at 
approximately  40,000  lbs.  total;  however, 
If  the  DC  BUS  2  OFF  light  is  illuminated, 
the  automatic  termination  feature  will  be 
inoperative." 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
prides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  htointenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AD  can  be 
accomplished. 

(e)  liiis  amendment  becomes  effective  on 
November  3, 1992. 

Issued  in  Renton,  Washington,  on  October 
1, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-25393  Filed  10-19-92;  8:45  am] 
BNJJNO  CODE  SSIO-IS-M 


DEPAFTTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  619 

Program  for  Qualifying  DOD  Freight 
Motor  Carriers,  Exempt  Surface 
Freight  Forwanders,  and  Shipper 
Agents 

AQENCV:  Military  Traffic  Management 

Command,  DoD. 

action:  Pinal  rule;  correction. 

SUMMARY:  This  is  to  correct  an  error 
made  in  the  Summary  statement,  (FR 
44238),  24  September  1992.  Delete  the 
statement  “llie  submission  of  financial 
statements  is  discontinued.”  Add 
"Financial  statements  must  reflect  a  1  to 
1  ratio  (liquid  assets — current 
liabilities.”  The  summary  statement  to 
the  final  rule  should  read  as  follows: 

"This  rule  establishes  changes  to  32 
CFR  part  619  and  is  necessary  to  protect 
the  interest  of  DoD  while  reducing  the 
financial  burden  for  small  established 
carriers  to  do  business  with  DoD.  Bond 
requirement  will  be  based  on  a  sliding 
scale.  Financial  statements  must  reflect 
a  1  to  1  ratio  (liquid  assets — current 
liabilities).  This  rule  allows  for  MTMC 
to  approve  insurance  underwriters  on  a 
case-by-case  basis  and  acceptance  of 
self-insurance;  adds  qualification 
standards  for  Surface  Freight 
Forwarders,  and  shipper  agents;  adds 
additional  requirements  and  standards 
for  carriers  wishing  to  handle  shipments 
of  hazardous  or  secret  materials, 
sensitive  weapons  and  munitions;  and 
shipments  which  require  a 
Transportation  Protective  Service  (TPS); 
modifies  the  cargo  insurance 
requirements  for  carriers  of  perishable 
substance  and  bulk  fuel;  and  estabfishes 
a  basic  agreement  between  MTMC  and 
motor  carriers  who  handle  shipments 


requiring  a  TPS,  shipments  of  hazardous 
materials  (other  than  Classes  A  and  B 
explosives),  and  handle  shipments  of 
classes  A  and  B  explosives).” 

EFFECTIVE  DATE:  October  19, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
'Ms.  Rose  Sharpe,  Mr.  Rick  Wirtz,  or  Ms. 
Robbie  Randolph,  at  (703)  756-1356; 
Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTIN, 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-5050. 

SUPPUEMENTARY  INFORMATION:  Basic 
information  on  the  Carrier  Qualification 
Program  was  previously  published  in  the 
Federal  Register,  53  FR  17970,  54  FR 
27667,  55  FR  7361,  55  FR  52976,  56  FR 
45895,  57  FR  11376,  and  57  FR  44238. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer, 

(FR  Doc.  92-25322  Filed  10-15-92;  8:45  am] 
BHJJNQ  CODE  srio-ee-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Part  672 
[Docket  No.  911176-2018] 

Groundfish  of  the  GuM  of  Aiaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  &e  inshore 
component  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  allowance  of  the  Pacific  cod  total 
allowable  catch  (TAC)  to  the  inshore 
component  in  this  area. 

EFFECTIVE  DATES:  Effective  12  noon. 
Alaska  local  time  (A.l.t.),  October  16, 
1992,  until  12  midnight,  A.!.t,  December 
31. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907)  586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 


Groundfish  Fishery  of  the  Gulf  of  Alaska 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of.the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  pails  620  and  672. 

Amendment  23  to  the  FMP  (57  FR 
23321,  June  3, 1992)  allocated  90  percent 
of  the  Pacific  cod  TAC  to  the  inshore 
component.  When  Amendment  23 
became  effective  on  June  1, 1992,  the 
balance  of  the  Pacific  cod  TAC 
available  for  harvest  in  the  Central 
Regulatory  Area  was  4,988  metric  tons 
(mt).  In  accordance  with 
§  672.20(a)(2)(v)(B).  NMFS  has 
determined  that  the  inshore  allowance 
of  the  remaining  TAC  is  4,489  mt. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  672.20(c)(2)(ii).  that  the  allowance 
of  Pacific  cod  to  the  inshore  component 
in  the  Central  Regulatory  Area  will  be 
reached.  Therefore,  NMFS  is 
establishing  a  directed  fishing 
allowance  of  4,039  mt  and  is  setting 
aside  450  mt  as  bycatch  to  support  other 
groundfish  fisheries.  The  Regional 
EHrector  has  determined  that  the 
directed  fishing  allowance  will  be 
reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  in  the  Central  Regulatory  Area  by 
the  inshore  component  effective  ft'om  12 
noon,  A.l.t,  October  16. 1992,  through  12 
midnight,  A.l.t.,  December  31, 1992. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  US.C.  1801  et  seq. 

Dated:  October  13, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,National  . 
Marine  Fisheries  Service. 

(FR  Doc.  92-25263  Filed  10-14-92;  1:25  pm] 
MUJNO  CODE  3S10-2a-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  roles  and 
regulations.  The  purpose  of  these  rwtices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  ruie 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Aninuri  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  Na  92-111-11 

Hass  Avocados  From  Mexico 

agency:  Animal  and  Plant  Health 
►  Inspection  Service,  USDA. 
action:  Proposed  rule. 

StNSMAftv:  We  propose  to  amend  the 
regulations  governing  the  importation  of 
fndts  and  vegetables  to  allow  Hass 
avocados  from  Mexico  to  be  imported 
into  the  State  of  Alaska,  subject  to 
certain  conditions.  We  believe  this 
action  is  warranted  because  the  climatic 
conditions  in  Alaska  ensure  that  pests 
of  avocados  would  not  present  a  threat 
to  agriculture  in  that  State.  This  action 
woidd  relieve  some  restrictions  on  the 
importation  into  the  United  States  of 
avocados  frx>m  Mexico  without 
presenting  a  significant  risk  of 
introducing  injurious  insects  into  the 
1  United  States. 


SUPPLESMDITARV  tNFOWNATION: 
Background 

The  Fruits  and  Vegetables  regulations, 
contained  in  7  CFR  319.56  et  seq. 

(referred  to  below  as  the  regulations), 
prohibit  or  restrict  the  importation  of 
fhiits  and  vegetables  into  the  United 
States  to  prevent  the  introduction  and 
dissemination  of  injurious  insects  that 
are  new  to  or  not  widely  distributed 
within  and  throughout  the  United  States. 

Currently,  the  regulations  do  not 
provide  for  the  importation  of  avocados 
from  Mexico.  Sanidad  Vegetal,  the  plant 
protection  branch  of  the  Mexican 
Ministry  of  Agriculture  and  Water 
Resources,  has  requested  that  we 
consider  allowing  the  importation  of 
Hass  avocados  from  Mexico  into  any 
destination  in  the  United  States. 

Certain  species  of  fruit  flies 
[Anastrepha  ludens,  A.  serpentina,  and 
A  striaUi)  and  certain  species  of  seed 
weevils  are  known  to  attack  avocados 
in  Mexico.  These  pests  would  present  a 
significant  pest  risk  to  many  U.S.  crops, 
particularly  in  the  southeastern  and 
western  United  States.  Although  two 
hosts  of  these  pests  are  grown  in  Alaska 
(apples  and  pears),  none  of  these  pests 
of  avocados  could  become  established 
in  Alaska  because  the  pests  could  not 
survive  that  State's  cold  winters.  We  are 
therefore  proposing  to  allow  Hass 
avocados  from  Mexico  to  be  imported 
into  the  State  of  Alaska  only,  provided 
that  dertain  conditions  are  met  to 
provide  a  degree  of  assurance  that  the 
Hass  avocados  imported  into  Alaska  are 
froe  from  seed  weevils  and  fruit  flies. 

We  consider  these  conditions  necessary, 
in  addition  to  limiting  imports  only  to 
Alaska,  to  minimize  the  risk  to  Alaskan 
apples  and  pears  and  to  address  the 
sli^t  risk  that  some  Mexicrtn  Hass 
avocados  might  eventually  move  fit>m 
Alaska  to  other  States.  The  conditions 
we  propose  to  require  are  discussed 
below. 

Sanidad  Vegetal  Avocado  Export 
Program 

We  propose  to  limit  importation  of 
Hass  avocados  from  Me^dco  to 
avocados  grown  in  the  Mexican  State  of 
Michaocan  by  participants  in  the 
avocado  export  program  administered 
by  Sanidad  Vegetal  Upon  request, 
Sanidad  Vegetal  will  provide  APHIS 
with  a  list  of  all  growers  participating  in 
the  program.  We  also  propose  that 
certain  activities  must  have  been 


performed  under  the  supervision  of 
Sanidad  Vegetal  personnel  in  order  for 
the  avocados  to  be  imported  into  the 
United  States. 

The  Sanidad  Vegetal  avocado  export 
program  in  the  State  of  Michaocan  is  a 
monitoring  plan  that  requires 
participants  to  comply  with  the 
following  inspection,  packing,  and 
shipping  practices  to  ensure  that  seed 
weevils  and  other  pests  are  not  present 
in  the  avocados.  Persoxmel  of  Sanidad 
Vegetal  inspect  the  avocados  for  seed 
weevils  and  other  pests  during  the 
growing  season,  during  heuvest,  and  in 
the  packing  house.  After  the  avocados 
are  inspected  at  the  packing  house  and 
found  to  be  free  of  seed  weevils  and 
other  pests,  personnel  of  Sanidad 
Vegetal  then  seal  the  avocados  in  boxes 
wi&  a  seal  diat  will  be  broken  when  the 
box  is  opened. 

The  Sanidad  Vegetal  avocado  export 
program  includes  certain  inspection  and 
shipping  eligibility  requirements  that  are 
not  requirements  of  this  proposed 
regulation,  but  that  nevertheless 
contribute  to  our  conclusion  that 
avocados  imported  in  accordance  with 
the  Sanidad  Vegetal  program  will 
probably  be  frnm  fruit  flies  and 
seed  weevils.  If  Sanidad  Vegetal 
personnel  find  sind  seed  weevils  or  other , 
pests  of  avocados  in  a  shipment  of  fruit 
during  inspection  at  the  packing  house, 
the  entire  shipment  is  rejected  frnm  the 
packing  house  and  from  eligibility  for 
exportation  to  other  coimtries.  Further,  if 
any  seed  weevils  or  other  pests  of 
avocados  are  found  in  an  orchard  during 
the  growing  season,  the  orchard  is  not 
eligible  to  ship  avocados  to  other 
countries. 

The  Sanidad  Vegetal  avocado  export 
program  has  been  in  place  for  the  past  7 
years  to  monitor  the  export  of  avocados 
to  countries  other  than  the  United 
States.  APHIS  believes  that  growers’ 
participation  in  the  Sanidad  Vegetal 
avocado  export  program  would 
minimize  the  risk  that  Hass  avocados 
infested  with  seed  weevils  or  other  pests 
would  be  exported  to  the  United  States. 
To  ensure  this,  we  woiild  explicitly 
require  that  the  avocados  must:  (1)  Be 
inspected  by  Sanidad  Vegetal  personnel 
during  growing,  harvesting,  and  packing, 
and  must  be  found  bee  from  seed 
weevils  and  other  pests,  (2)  be  sealed  in 
boxes  at  the  packing  house,  under  the 
supervision  of  Sanidad  Vegetal# 
personnel,  with  a  seal  that  will  be 
broken  when  the  box  is  opened,  and  (3) 


OATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  18, 1992. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  analysis  and  DevelopmenL 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20762.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
111-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Victor  Harabin,  Head,  Permit  Unit 
Port  Operations,  PPQ,  APHIS,  USDA, 
room  631,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20762,  (301)  436- 
8645. 
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be  packed  in  an  enclosed  container  or 
vehicle  or  under  a  tarpaulin  cover  while 
in  transit  through  Mexico  to  prevent 
exposure  of  the  fruit  to  hniit  flies.  APHIS 
would  also  require  that  Sanidad  Vegetal 
provide  a  document,  certifying  that  the 
conditions  have  been  met,  to  accompany 
each  shipment  of  avocados. 

APHIS  inspectors  will  not  allow  any 
boxes  with  broken  seals  to  be  imported 
into  the  United  States.  Such  sealing  thus 
ensures  that  only  avocados  that  have 
been  inspected  and  approved  by 
Sanidad  Vegetal  personnel  are  shipped 
to  the  United  States.  The  requirement 
that  the  avocados  be  moved  in  an 
enclosed  container  or  vehicle  or  under  a 
tarpaulin  cover  i^hile  in  transit  through 
Sanidad  Vegetal  Mexico  would  provide 
assurance  that  the  avocados  would  not 
be  attacked  by  fruit  flies  while  en  route 
to  the  United  States. 

Commercial  Shipments 

We  believe  that  allowing  only 
commercial  shipments  of  avocados  to  be 
imported  into  the  United  States  would 
be  an  added  precaution  to  minimize  the 
risk  of  introducing  pests  of  avocados 
into  the  United  States.  Wild  or 
"backyard”  produce  is  generally  grown 
under  very  different  conditions  than 
commercially  produced  produce  (e.g., 
wild  or  backyard  produce  usually 
involves  different  varieties  of  produce 
and  different  cultivation  techniques, 
little  or  no  pest  control,  and  a  lack  of 
sanitary  controls  during  growing  and 
packing).  As  a  result  there  is  reason  to 
believe  that  wild  or  backyard  avocados 
would  present  a  greater  pest  risk  than 
commercially  produced  avocados.  For 
these  reasons,  we  propose  that  only 
commercial  shipments  of  Hass  avocados 
would  be  eligible  for  importation  into 
Alaska.  The  term  "commercial 
shipment”  would  be  defined  as  follows: 

“Commercial  shipment.  Shipment 
containing  fruits  and  vegetables  that  an 
inspector  identifies  as  having  been 
produced  for  sale  or  distribution  in  mass 
markets.  Such  identification  will  be 
based  on  a  variety  of  indicators, 
including,  but  not  limited  to:  Quantity  of 
produce,  type  of  packaging, 
identification  of  grower  and  packing 
house  on  the  packaging,  and  documents 
consigning  the  shipment  to  a  wholesaler 
or  retailer.”  (We  have  proposed  to  add 
this  definition  to  7  CFR  319.56-1;  see  the 
Federal  Register  of  June  15, 1992  (57  FR 
26620-26629,  Docket  No.  68-143-1)]. 

Maricing  Requirements 

Avocados  would  have  to  be  packed  in 
boxes  clearly  mariced  with  the 
statement,  "Distribution  limited  to  the 
State  of  Alaska." 


Shipping  Requirements  and  Restrictions 

Although  the  safeguards  discussed 
above  make  it  unlikely  that  avocados 
infested  with  seed  weevils  or  fruit  flies 
would  enter  into  the  United  States,  we 
propose  to  require  the  following 
safeguards  for  movement  of  the 
avocados  through  the  pnited  States  in 
order  to  prevent  the  introduction  and 
establislment  of  an  insect  pest  should 
any  be  present  on  the  fruit. 

We  propose  to  allow  Hass  avocados 
from  Mexico  to  enter  the  United  States 
only  at  the  ports  listed  below.  These  are 
ports  staffed  by  APHIS  inspectors,  and, 
with  the  exception  of  Alaska,  are  the 
same  ports  as  those  currently  listed  for 
avocados  fi'om  Mexico  that  are  moved 
through  the  United  States  to 
destinations  outside  the  United  States 
(see  7  CFR  352.29(e)).  Therefore, 
inspectors  at  these  ports  are 
experienced  in  dealing  with  avocado 
shipments.  The  ports  are:  Galveston  or 
Houston,  Texas;  the  border  ports  at 
Nogales,  Arizona;  Brownsville,  Eagle 
Pass,  El  Paso,  Hidalgo,  or  Laredo,  Texas; 
any  port  in  Alaska;  or  other  ports  within 
that  area  of  the  United  States  that  is 
within  the  boimdaries  discussed  below. 

We  also  propose  to  establish 
boundaries  restricting  the  areas  through 
which  the  avocados  may  transit  the 
contiguous  United  States  en  route  to 
Alaska.  These  boundaries  are  the  same 
as  those  currently  in  efi'ect  for  avocados 
from  Mexico  that  are  moved  through  the 
United  States  to  destinations  outside  the 
United  States  (see  7  CFR  352.29(f)). 
Setting  the  same  boundaries  for 
Mexican  avocados  in  transit  through  the 
United  States  and  Mexican  Hass 
avocados  bound  for  Alaska  would  allow 
APHIS  to  achieve  a  necessary  measure 
of  economy  in  enforcing  movement 
restrictions  on  avocados,  by  not 
requiring  the  agency  to  enforce  different 
boundaries  for  different  categories  of 
Mexican  avocados.  These  boundaries 
also  provide  protection  to  the  western 
and  southeastern  regions  of  the  United 
States,  where  avocados  and  other  hosts 
of  fruit  flies  and  seed  weevils  are  grown. 
Except  as  explained  below  for  avocados 
entering  the  United  States  at  Nogales, 
Arizona,  avocados  moved  by  truck  or 
rail  car  would  be  permitted  to  transit 
only  that  area  of  the  United  States 
bounded  on  the  west  and  south  by  a  line 
extending  from  El  Paso,  Texas,  to  Salt 
Lake  City,  Utah,  to  Portland,  Oregon, 
and  due  west  from  Portland;  and  on  the 
east  and  south  by  a  line  extending  firom 
Brownsville,  Texas,  to  Galveston, 

Texas,  to  Kinder,  Louisiana,  to  > 
Memphis,  Tennessee,  to  Louisville, 
Kentucky,  and  due  east  fiom  Louisville. 
All  cities  on  these  boimdary  lines  would 


be  included  in  this  area.  If  the  avocados 
are  moved  by  air,  the  aircraft  would  not 
be  allowed  to  land  outside  this  area. 
Avocados  that  enter  the  United  States  at 
Nogales,  Arizona,  would  have  to  be 
moved  to  El  Paso,  Texas,  by  the  route 
specified  on  the  permit  required  for  all 
avocados  imported  under  the  proposed 
rule  (see  the  preliminary  language  of 
proposed  §  319.56-2x),  and  would  then 
have  to  remain  within  the  shipping  area 
described  above. 

Further,  we  propose  that  the  avocados 
would  have  to  be  moved  through  the 
United  States  either  by  air  or  in  a 
refrigerated  truck  or  refiigerated  rail  Car 
or  in  refrigerated  containers  on  a  truck 
or  rail  car.  If  the  avocados  are  moved  in 
refrigerated  containers  on  a  truck  or  rail 
car,  an  APHIS  inspector  would  have  to 
seal  the  containers  with  a  serially 
numbered  seal  at  the  port  of  first  arrival 
in  the  United  States.  If  the  avocados  are 
moved  in  a  refrigerated  truck  or  a 
refiigerated  rail  car,  an  APHIS  inspector 
would  have  to  seal  the  truck  or  rail  car 
with  a  serially  numbered  seal  at  the  port 
or  first  arrival  in  the  United  States.  If  the 
avocados  are  transferred  to  another 
vehicle  or  container  in  the  United 
States,  an  APHIS  inspector  would  have 
to  be  present  to  supervise  the  transfer 
and  would  have  to  apply  a  new  serially 
numbered  seal.  The  avocados  would 
have  to  be  moved  through  the  United 
States  under  Customs  bond.  These 
safeguards  are  the  same  as  those 
currently  in  effect  for  avocados  from 
Mexico  that  are  moved  through  the 
United  States  to  destinations  outside  the 
United  States  (see  7  CFR  352.29(e]). 
Because  this  proposed  rule  and  the 
avocado  transit  regulations  in  7  CFR 
352.29  share  a  similar  purpose  (i.e.,  the 
avocados  or  pests  associated  with  them 
must  not  be  released  in  the  contiguous 
United  States),  we  believe  it  is 
reasonable  that  the  safeguards  required 
by  both  regulations  should  be  the  same. 


The  avocados  would  be  subject  to  | 
APHIS  inspection  at  the  U.S./Mexico  1 
border,  at  any  stops  in  the  United  States 
en  route  to  Alaska,  and  at  the  port  of 
arrival  in  Alaska  to  ensure  they  are  in  ' 
boxes  with  unbroken  Sanidad  Vegetal 
seals  and  are  moving  in  compliance  with  ; 
APHIS  regulations. 

Executive  Order  12291  and  Regulatory  j 

Flexibility  Act  [ 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order  I 

12291,  and  we  have  determined  that  it  is 
not  a  "major  rule.”  Based  on  information  | 
compiled  by  the  Department,  we  have  I 
determined  that  this  proposed  rule,  if  ! 


Inspection 
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adopted,  would  have  an  e^ect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Mexico  is  the  largest  producer  of 
avocados  in  the  world,  accounting  for 
about  45  percent  of  worldwide  avocado 
production.  Approximately  77  percent  of 
Mexican  avocados  are  produced  in  the 
State  of  Michaocan,  with  the  Hass 
variety  accounting  for  95  percent  of 
Michaocan's  avocado  production. 
Because  of  large  domestic  demand, 
exports  of  Mexican  avocados  remain 
small  accounting  for  only  about  3 
percent  of  production. 

In  the  United  States,  over  99  percent 
of  avocados  come  from  California  and 
Florida,  with  California  accounting  for 
approximately  86  percent  of  production. 
In  recent  years,  Hawaii  has  produced  a 
small  amounl  as  well  In  Florida  and 
Hawaii,  varieties  of  avocado  other  than 
Hass  are  predominant  while  in 
California  the  Hass  variety  accounts  for 
approximately  85  percent  of  the  total 
production. 

This  proposal,  if  adopted,  would  allow 
the  importation  into  the  United  States  of 
Hass  avocados  from  Mexico,  subject  to 
certain  conditions.  The  change  proposed 
in  this  docket  would  mainly  affect 
avocado  growers  in  California,  who 
supply  almost  all  of  Alaska’s  current 
domestic  purchases  of  Hass  avocados. 
There  were  7,300  avocado  growers  in 
California  in  1990.  Of  these, 
approximately  6,730  are  considered  to 
be  small  entities.  We  do  not  have 
information  on  whether  any  small 
entities  growing  avocados  in  California 
depend  extensively  or  primarily  on  sales 
to  Alaska  for  their  income,  and  we 
invite  comments  on  this  subject.  In  1990, 
California  produced  approximately 
125,000  tons  of  avocados.  The  total 
annual  demand  for  avocados  in  Alaska 
is  approximately  475  tons;  thus,  total 
sales  in  Alaska  consume  less  than  one- 
half  of  one  percent  of  California’s  total 
available  avocado  supply. 

This  proposed  rule  change  would 
benefit  small  United  States  specialized 
transport  companies  and  brokerage 
houses,  since  the  current  Interstate 
Commerce  Commission  regulations 
forbid  Mexican  carriers  from  hauling 
this  product  beyond  the  U.S./Mexico 
border.  At  present,  the  cost  of 


transporting  a  truck  load  (40,000  lb)  of 
avocados  f^m  Michaocan  to  the  U.S. 
border  at  El  Paso  is  $1,200.  This  includes 
the  margin  for  truckers  and  brokerage 
houses.  The  total  revenue  would  depend 
upon  the  volume  of  export  from 
Michaocan  to  Alaska. 

This  proposed  rule  change  would 
encourage  transactions  between  Mexico 
and  the  United  States,  without 
increasing  the  risk  of  disease  to  U.S. 
agriculture.  Economic  theory  indicates 
that  the  potential  increase  in 
transactions  would  likely  stabilize 
prices  and  stimulate  economic  growth  in 
both  countries.  Facilitating  export 
opportunities  for  the  Mexican  avocado 
industry  may  provide  incentives  for 
Mexico’s  continued  efforts  to  eradicate 
seed  weevils  and  other  related  plant 
pests  and  disease  in  Mexico.  Consumers 
in  Alaska  would  be  positively  affected 
by  the  increased  competition  and 
expanded  choice  that  would  be  induced 
by  this  proposal.  For  the  United  States, 
competition,  employment,  and 
investment  could  be  positively  affected 
by  this  proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  1277B 

This  proposed  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule 
would  allow  Hass  avocados  to  be 
imported  into  the  United  States  from  the 
Mexican  State  of  Michaocan.  If  this 
proposed  rule  is  adopted.  State  and 
local  laws  and  regulations  regarding 
Hass  avocados  imported  \mder  this  rule 
would  be  preempted  while  the  fruit  is  in 
foreign  commerce.  Fresh  avocados  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If 
this  proposed  rule  is  adopted,  no 
retroactive  efrect  will  be  given  to  this 
rule,  and  this  rule  will  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  to  challenge 
the  provisions  of  the  rule  or  to  challenge 
the  application  of  these  provisions. 

Paperwork  Reduction  Act 

'This  document  contains  no  new 
information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 


List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee.  Cotton,  Fruits,  Honey, 
Imports.  Nursery  Stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citstion  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee,  150ff.  151- 
187: 7  CFR  2.17, 2.51.  and  371.2(c).  unless 
otherwise  noted. 

2.  In  Subpart — Fruits  and  Vegetables, 
a  new  §  319.5&-2X  would  be  added  to 
read  as  follows: 

§  319.56-2X  Administrative  instructions 
governing  movement  of  Hass  avocados 
from  Mexico  to  Alaska. 

Hass  avocados  may  be  imported  from 
Mexico  into  the  Unit^  States  for 
distribution  in  Alaska  only  under  a 
permit  issued  in  accordance  with 
§  319.56-4,  and  only  under  the  following 
conditions: 

(a)  Commercial  shipments.  The 
avocados  may  be  imported  in 
commercial  shipments  only. 

(b)  Safeguards  in  Mexico.  The 
avocados  must  have  been  grown  in  the 
Mexican  State  of  Michaocan  by  a 
participant  in  the  avocado  export 
program  administered  by  Sanidad 
Vegetal  Upon  request,  Sanidad  Vegetal 
will  provide  AKilS  with  a  list  of  all 
participants.  Under  the  supervision  of 
Sanidad  Vegetal  personnel: 

(1)  The  avocados  must  have  been 
inspected  during  growing,  harvesting, 
and  packing  and  must  have  been  found 
free  from  seed  weevils  and  other  pests; 

(2)  The  avocados  must  have  been 
sealed  in  boxes  after  inspection  at  the 
packing  house  with  a  seal  that  will  be 
broken  when  the  box  is  opened;  and 

(3)  The  avocados  must  be  packed  in 
an  enclosed  container  or  vehicle  or 
under  a  tarpaulin  cover  while  in  transit 
through  Mexico  to  prevent  exposure  of 
the  fruit  to  fruit  flies. 

(c)  Certification.  All  shipments  of 
avocados  must  be  accompanied  by  a 
document  issued  by  Sanidad  Vegetal 
certifying  that  the  conditions  specified 
in  paragraph  (b)  of  this  section  have 
been  met. 

(d)  Marking  requirements.  The  boxes 
of  avocados  must  be  clearly  marked 
with  the  statement  “Distribution  limited 
to  the  State  of  Alaska.’’ 

(e)  Ports.  The  avocados  may  enter  the 
United  States  only  at  the  following 
ports:  Galveston  or  Houston.  Texas;  the 
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border  ports  at  Nogales.  Arizona; 
Brownsville.  Eagle  Pass.  El  Paso, 

Hidalgo,  or  Laredo,  Texas;  any  port  in 
Alaska;  or  other  ports  within  that  area 
of  the  United  States  specified  in 
paragraph  (f)  of  this  section. 

(f)  Shipping  areas.  Except  as 
explained  below  for  avocados  that  enter 
the  United  States  at  Nogales,  Arizona, 
avocados  moved  by  track  or  rail  car 
may  transmit  only  that  area  of  the 
United  States  bounded  on  the  west  and 
south  by  a  line  extending  from  El  Paso, 
Texas,  to  Salt  Lake  City,  Utah,  to 
Portland,  Oregon,  and  due  west  from 
Portland;  and  on  the  east  and  south  by  a 
line  extending  from  Brownsville,  Texas, 
to  Galveston,  Texas,  to  Kinder, 

Louisiana,  to  Memphis,  Tennessee,  to 
Louisville,  Kentucky,  and  due  east  from 
Louisville.  All  cities  on  these  boundary 
lines  are  included  in  this  area.  If  the 
avocados  are  moved  by  air,  the  aircraft 
may  not  land  outside  this  area. 

Avocados  that  enter  the  United  States  at 
Nogales,  Arizona,  must  be  moved  to  El 
Paso,  Texas,  by  the  route  specified  on 
the  permit,  and  then  must  remain  within 
the  shipping  area  described  above. 

(g)  Shipping  requirements.  The 
avocados  must  be  moved  through  the 
United  States  either  by  air  or  in  a 
refrigerated  truck  or  refrigerated  rail  car 
or  in  refrigerated  containers  on  a  truck 
or  rail  car.  If  the  avocados  are  moved  in 
refrigerated  containers  on  a  truck  or  rail 
car,  an  inspector  must  seal  the 
containers  with  a  serially  numbered  seal 
at  the  port  of  first  arrival  in  the  United 
States.  If  the  avocados  are  moved  in  a 
refrigerated  truck  or  a  refngerated  rail 
car,  an  inspector  must  seal  the  truck  or 
rail  car  with  a  serially  numbered  seal  at 
the  port  of  first  arrival  in  the  United 
States.  If  the  avocados  are  transferred  to 
another  vehicle  or  container  in  the 
United  States,  an  inspector  must  be 
present  to  supervise  the  transfer  and 
must  apply  a  new  seriaUy  numbered 
seal.  The  avocados  must  be  moved 
through  the  United  States  under 
Customs  bond. 

(h)  Inspection.  The  avocados  are 
subject  to  inspection  by  the  Animal  and 
Plant  Health  Inspection  Service  at  the 
U.S./Mexico  border,  at  any  stops  in  the 
United  States  en  route  to  Alasl^,  and  at 
the  port  of  arrival  in  Alaska. 

Done  in  Washington,  DC,  this  14th  day  of 
October  1991. 

Lonnie  }.  IGng, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  92-25284  Filed  10-18-92;  8>t5  am] 
BllXWia  COOC  341(I-M-«I 


Agricuttural  RAarktting  S«rvic« 

7  CFR  Part  1260 

[No.  LS-92-007] 

Beef  Promotion  and  Resaarch; 
Reapportionment 

agency:  Agricultural  Mariceting  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
adjust  representation  on  the  cattlemen's 
Beef  Promotion  and  Research  Board 
(Board),  established  under  the  Beef 
Promotion  and  Research  Act  (Act)  of 
1985,  to  reflect  changes  in  cattle 
inventories  and  cattle  and  beef  imports 
which  have  occurred  since  the  Board 
was  reapportioned  in  1990.  Such 
adjustments  are  required  by  the  Beef 
Promotion  and  Research  Order  (Order) 
and  would  result  in  a  decline  in  Board 
membership  fitjm  111  to  107,  effective 
with  the  Secretary’s  1993  appointments. 
Georgia,  Missouri,  South  Dakota,  and 
Texas  each  would  lose  one  Board 
member  while  Kentucky  would  gain  one 
member.  Another  Board  position  would 
be  lost  in  the  current  mid-Atlantic  unit. 
Since  this  unit  does  not  have  sufficient 
cattle  inventory  to  qualify  for  a  position 
on  the  Board,  it  is  proposed  that  this  unit 
be  divided  and  that  Maryland  and  the 
District  of  Columbia  be  combined  with 
West  Virginia  to  form  a  new  mid- 
Atlantic  unit.  The  States  of  Delaware, 
New  Jersey,  Connecticut,  and  Rhode 
Island  would  join  with  Massachusetts, 
Vermont.  New  Hampshire,  and  Maine  to 
form  a  new  Northeast  unit. 

DATES;  Comments  must  be  received  by 
November  18, 1992. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L  Tapp,  Chief; 
Marketing  Programs  Brant^*  Livestock 
and  Seed  Division;  Agricultural 
Maiiceting  Service,  USDA,  room  2824-S; 
P.O.  Box  98456;  Washington,  DC  20090- 
6456.  Comments  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  above  office  in 
room  2624  South  Building;  14th  and 
Independence  Avenue,  SW4 
Washington,  DC. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  at  202/720-1115. 
SUPPLEMENTARY  INFORMATKNI:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  No.  12201  and 
Departmental  Regulations  1512-1  and 
has  been  designated  as  a  “nonmajor” 
rule  under  the  criteria  cmitained  therein. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to  have 


retroactive  effect  Section  11  of  the  Act 
provides  that  nothing  in  the  Act  may  be 
construed  to  preempt  or  supersiede  any 
other  program  relating  to  beef  promotion 
organked  and  operated  under  the  laws 
of  the  United  States  or  any  State.  There 
are  no  administrative  proceedings  which 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601,  et  seq.).  Hie  Administrator  of 
the  Agricultural  Marketing  Service  has 
determined  that  this  proposed  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  mitities  as 
defined  by  the  RFA  since  it  only  adjusts 
representation  on  the  Board  to  reflect 
changes  in  domestic  cattle  inventory 
and  imports. 

The  Board  was  initially  appointed 
August  4, 1986,  piu^uant  to  the 
provisions  of  the  Act  (7  U.S.C.  2901,  et 
seq.),  and  the  Order  issued  thereunder  (7 
CFR  1260.101,  et  seq.).  Domestic 
representation  on  the  Board  is  based  on 
cattle  inventory  numbers,  and  importer 
representation  is  based  on  the 
conversion  of  the  volume  of  imported 
cattle,  beef,  or  beef  products  into  live 
animal  equivalencies. 

Section  1260.141(b)  of  the  Order 
provides  that  the  Board  shall  be 
composed  of  cattle  producers  and 
importers  appointed  by  the  Secretary 
hrom  nominations  submitted  by  certified 
producer  organizations.  A  producer  may 
only  be  nominated  to  represent  the  unit 
in  which  that  producer  is  a  resident 
Section  1260.141(c)  of  the  Order 
provides  that  at  least  every  3  years,  and 
not  more  than  every  2  years,  the  Board 
shall  review  the  geographic  distribution 
of  cattle  inventories  throughout  the 
United  States  and  the  volume  of 
imported  cattle,  beef,  and  beef  products 
and,  if  warranted,  reaj^rtion  units 
and/or  modify  the  number  of  Board 
members  from  units  in  order  to  best 
reflect  the  geographic  distribution  6f 
cattle  production  volume  in  the  United 
States  and  the  volume  of  cattle,  beef,  or 
beef  products  imported  into  the  United 
States. 

Section  1260.141(d)  of  the  Order 
authorizes  the  Board  to  recommend  to 
the  Secretary  modifications  in  the 
number  of  cattle  per  unit  necessary  for 
representation  on  the  Board. 

Sectioo  1260.141(e)(1)  provides  that 
each  geographic  unit  or  State  that 
includes  a  total  cattle  inventory  equal  to 
or  greater  than  500,000  head  of  cattle  ' 
shall  be  entitled  to  one  representative 
on  the  Board.  Section  1260.141(e)(2) 
provides  that  States  whidi  do  not  have 
total  cattle  inventories  equal  to  or 
greater  than  500,000  head  shall  be 
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grouped,  to  the  extent  practicable,  into 
geographically  contiguous  units,  each  of 
which  have  a  combined  total  inventory 
of  not  less  than  500,000  head.  Such 
grouped  units  are  entitled  to  at  least  one 
representative  on  the  Board.  Each  unit 
which  has  an  additional  one  million 
head  of  cattle  within  a  unit  qualifies  for 
additional  representation  on  the  Board 
as  provided  in  §  1260.141(e](4).  As 
provided  in  $  1260.141(e)(3),  importers 
are  represented  by  a  single  unit  with  the 
number  of  Board  members  based  upon  a 
conversion  of  the  total  volume  of 
imported  cattle,  beef,  or  beef  products 
into  live  animal  equivalencies. 

The  initial  Board  appointed  in  1986 
was  composed  of  113  members. 
Reapportionment  in  1990,  utilizing  a  3- 
year  average  of  cattle  inventory 
numbers  and  import  data,  reduced  the 
Board  to  111  members. 

The  current  Board  representation  by 
States  or  units  has  been  based  on  an 
average  of  the  January  1, 1987, 1988,  and 
1989  inventory  of  catUe  in  the  various 
States  as  reported  by  the  National 
Agricultural  Statistics  Service  of  the 
USDA.  Importer  representation  has  been 
based  on  a  combined  total  of  the 
average  of  the  1986, 1987,  and  1988  live 
cattle  imports  as  published  by  the 
Foreign  Agricultural  Service  of  USDA 
and  the  average  of  the  1986, 1987,  and 
1988  live  animal  equivalents  for 
imported  beef  products. 

Recommendations  concerning  Board 
reapportionment  were  approved  by  the 
Boaiid  at  its  June  26-29, 1^2,  meeting.  In 
considering  reapportionment,  the  Board 
reviewed  cattle  inventories  as  well  as 
cattle,  beef,  and  beef  product  import 
data  for  the  period  Janutuy  1, 19^,  to 
January  1, 1992.  The  Board 
recommended  that  a  3-year  average  of 
cattle  inventories  and  import  numbers 
should  be  continued.  The  Board 
determined  that  an  average  of  the 
January  1, 1990, 1991,  and  1992  USDA 
cattle  inventory  numbers  would  best 
reflect  a  representative  nmnber  of  cattle 
in  each  State  or  unit  since  the  1990 
reapportionment 

Tlie  Board  reviewed  the  March  1992 
Foreign  Agricultural  Service  circular, 
“U.S.  Trade  and  Prospects,  Dairy, 
Livestock,  and  Poulhy,”  to  determine 
proper  importer  representation.  The 
Board  recommended  the  use  of  a 
combined  total  of  the  average  of  the 
1989, 1990,  and  1991  cattle  import  data 
and  the  average  of  the  1989, 1990,  and 
1991  live  animal  equivalents  for 
imported  beef  products.  The  method 
used  to  calculate  the  total  number  of 
live  cattle  equivalents  was  the  same  as 
that  used  in  the  previous 
reapportionment  of  the  Board.  The 
recommendation  for  importer 


representation  is  based  on  the  most 
recent  3-year  average  of  available  data 
to  be  consistent  wi^  the  procedures 
used  for  domestic  representation. 

The  Board’s  recommended 
reapportionment  plan  would  reduce  the 
number  of  representatives  on  the  Board 
from  111  to  107.  Four  States — Georgia, 
Missouri,  South  Dakota,  and  Texas — 
would  lose  one  member  each;  and  one 
State,  Kentucky,  would  gain  one 
member.  The  importer  unit  would  not  be 
ejected.  However,  the  current  mid- 
Atlantic  unit  would  lose  its  member. 
Since  this  imit  does  not  have  sufHcient 
cattle  inventory  to  qualify  for  a  position 
on  the  Board,  the  Board  has  proposed 
that  this  unit  be  divided  with  Maryland 
and  the  District  of  Columbia  joining 
with  West  Virginia  to  form  a  new  mid- 
Atlantic  unit  while  the  States  of 
Delaware,  New  Jersey,  Connecticut,  and 
Rhode  Island  join  with  Massachusetts, 
Vermont,  New  Hampshire,  and  Maine  to 
form  a  new  Northeast  imit.  The  States 
and  units  affected  by  the 
reapportionment  plan  and  the  current 
and  proposed  member  representation 
per  imit  are  as  follows:  (Units  are  listed 
with  the  State  makeup  recommended  by 
the  Board.  Cmrent  mid-Atlantic  States 
are  denoted  by  (*)  and  current 
Northeast  States  are  denoted  by  (#). 
West  Virginia  is  the  only  State  not 
currently  in  a  unit  which  would  become 
part  of  a  unit.) 


States 

Current 

represerv 

tation 

Proposed 

represen¬ 

tation 

1.  Georgia. . 

2 

1 

2.  Kentucky . 

2 

3 

5 

4 

4 

3 

14 

13 

1 

1 

*Mafyland 

*C)ist^  of  Columbia 

1 

7.  Nonhead . . . 

1 

1 

‘Delaware 

‘Connecticut 

#Maine 

fMassachusetts 
#New  Hampshife 
‘New  Jersey 
‘Rhode  Isla^ 

#Vermont 

The  1992  nomination  and  appointment 
process  was  in  progress  while  the  Board 
was  developing  its  recommendations. 
Thus,  the  Board  reapportionment  as 
proposed  by  this  rulemaking  would  be 
effective,  if  adopted,  with  the  1993 
nominations  and  appointments. 

List  of  Subjects  in  7  CFR  Part  1260 

Administrative  practice  and 
procedure.  Advertising,  Agricultiural 
researdx.  Beef  and  beef  products. 


Marketing  agreement.  Meat  and  meat 
products. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  17  CFR  part  1260  be 
amended  as  follows: 

PART  1260~BEEF  PROMOTION  AND 
RESEARCH 

1,  The  authority  citation  for  7  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2901  et  seq. 

2.  Section  1260.141  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows; 

§  1260.141  Membership  of  Board 

(a)  For  Board  nominations  and 
appointments  beginning  with  those  in 
1993,  the  United  States  shall  be  divided 
into  40  geographical  units  and  one  unit 
representing  importers,  and  the  number 
of  Board  members  from  each  unit  shall 
be  as  follows: 


Cattle  ano  Calves  * 


State/unit 

(1.000 

head) 

Directors 

1.  Alabama . 

1,783 

2 

2.  Arizona . 

857 

1 

3.  Arkarrsas . 

1.700 

2 

4.  California . 

4,633 

5 

5.  Colorado . 

2,867 

3 

6.  Rorida . 

1,922 

2 

7.  Georgia . 

1,430 

1 

8.  Idaho . 

1,720 

2 

1,977 

2 

10.  Indiana . . . — 

1,252 

1 

11.  Iowa.™ . — - - 

4,550 

5 

5,683 

6 

13.  Kentucky . . 

2,500 

3 

14.  Louisiana . 

1,023 

1 

1,208 

1 

2,720 

3 

17.  Mississippi . 

1,337 

1 

18.  Missouri . 

4,450 

4 

19.  Montana . 

2,393 

2 

20.  Nebraska . 

5,8«7 

6 

21.  Nevada . 

560 

1 

22.  New  Mexico . 

1,367 

1 

23.  Now  York . . 

1,550 

2 

24.  North  Carolina . 

950 

1 

25.  North  Dakota . 

1,750 

2 

26.  Ohio.-. . 

1,610 

2 

5,433 

5 

1,433 

1 

29.  Pennsylvania- . - 

1,850 

2 

30.  South  Carolina . 

590 

1 

31.  South  Dakota . 

3,443 

3 

32.  Tennessee . 

2,280 

2 

12,367 

13 

3a  itt^h . 

797 

1 

35.  Virginia . 

1.727 

2 

38.  Wisconsin . 

4,113 

4 

1,243 

1 

2 

1,373 

8.2 

Hawaii . . 

206 

1,588 

1 

30 

74 

'  116 

Massachusetts . 

70 

47578 
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Cattle  and  Calves  ‘—Continued 


Stote/unit 

(1.000 

head) 

1  Direclors 

46 

i 

70 

7 

Verrrwnt . 

284 

697 

1 

317 

Oist^  of  CohinitMa.... 

0 

West  Virginia . 

518 

Total . . . 

635 

41.  Importer . 

6,389 

6 

>  1990, 1991,  and  1992  average. 


***** 

Dated:  October  13, 1992. 

Kemiedi  C.  Clayton, 

Deputy  Administrator  for  Marketing 
Programs. 

[FR  Doc.  92-25201  Filed  10-16-92;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 

[Docket  No.  92-147-1] 

Change  in  Disease  Status  of  Spain 
Because  of  Rinderpest,  Foot-and- 
Mouth  Disease,  Hog  Cholera,  and 
Swine  Vesicular  DiMase 

agency:  Animal  and  Plant  Health 
Inspection  Service,  U^A. 

ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  declare 
Spain  free  of  rinderpest,  foot-and-mouth 
disease  (FMD),  hog  cholera,  and  swine 
vesicular  disease  (SVD].  Rinderpest  and 
SVD  have  never  been  reported  in  Spain, 
and  the  last  outbreaks  of  FMD  and  hog 
cholera  took  place,  respectively,  in  1986 
and  1985.  The  proposed  changes  in  the 
animal  disease  status  of  Spain  would 
relieve  certain  prohibitions  and 
restrictions  on  the  importation  into  the 
United  States  of  ruminants  and  swine 
and  animal  products  of  ruminants  and 
swine  fix»m  Spain.  Restrictions  on  dairy 
products  would  be  lifted. 

Because  Spain  accepts  ruminant  and 
swine  meat  and  meat  products  from 
countries  where  FMD,  hog  cholera,  and 
SVD  exist,  however,  the  importation 
from  Spain  of  ruminant  and  swine  meat 
and  meat  products  would  be  subject  to 
certain  restrictions  because  of  these 
diseases,  even  if  the  proposed  changes 
in  the  animal  disease  status  of  Spain  are 
adopted.  Also,  because  African  swine 
fever  continues  to  exist  in  Spain,  certain 


pork  and  poiic  products  would  continue 
to  be  prohibited. 

dates:  Consideration  will  be  given  only 
to  conunents  received  on  or  before 
December  18, 1992. 

ADDRESSES:  Please  send  an  cuiginal  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782.  IMease  state  that 
your  comments  refer  to  Docket  No.  91- 
197.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harvey  A.  Kryder,  Chief  Staff 
Veterinfuian,  Import-Export  Products 
Staff,  VS,  APHIS,  USDA,  room  756-A, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7885. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specked  animiis  and  animal 
products  in  order  to  prevent  the 
introduction  of  various  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  bog 
cholera,  and  swine  vesicular  disease 
(SVD).  These  are  dangerous  and 
destructive  communicable  diseases  of 
ruminants  and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  foot-and- 
mouth  disease  exists  in  all  countries  of 
the  world  except  those  listed  in 
§  94.1(a)(2),  which  are  declared  to  be 
free  of  rinderpest  and  foot-and-mouth 
disease.  We  are  proposing  to  add  Spain 
to  this  list. 

SecticHis  94.9(a)  and  94.10(a)  of  the 
regulations  provide  that  hog  cholera 
exists  in  all  countries  of  the  world 
except  those  listed  in  §§  94.9(a)  and 
94.10(a),  which  are  declared  to  be  free  of 
hog  cholera.  We  are  proposing  to  add 
Spain  to  these  lists. 

Section  94.12(a)  of  the  regulations 
provides  that  SVD  exists  in  all  countries 
of  the  worid  except  those  listed  in 
S  94.12(a),  which  are  declared  to  be  free 
of  SVD.  We  are  proposing  to  add  Spain 
to  this  list. 

Rinderpest  and  SVD  have  never  been 
reported  in  Spain.  The  last  Spanish 
outbreaks  of  FMD  and  hog  cholera 
occurred,  respectively,  in  1986  and  1985. 
This  information  has  been  confrrmed  by 
the  Government  of  Spain,  the  European 
Community,  and  the  Office  of 
International  Epizootics  (OIE),  in  which 


Spain  maintains  membership.  The  OIE 
issues  regular  reports  on  outbreaks  of 
rinderpest,  FMD,  hog  cholera,  SVD,  and 
certain  other  diseases  in  member 
countries. 

Spain  has  applied  to  the  U.S. 
Department  of  Agriculture  (USDA)  to  be 
recognized  as  free  of  rinderpest.  FMD, 
hog  cholera,  and  SVD.  The  Animal  and 
Plant  Health  Inspection  Service  (ARHIS) 
has  reviewed  the  documentation 
submitted  by  the  Government  of  Spain 
in  support  of  its  request  A  team  of 
Amis  offrcials  recently  conducted  an 
on-site  evaluation  of  the  animal  health 
program  in  ^min  in  regard  to  the 
rinderpest  FMD,  hog  cholera,  and  SVD 
situation  in  that  country.  The  evaluation 
consisted  of  a  review  of  the  capability  of 
the  Spanish  veterinary  services, 
laboratory  and  diagnostic  procedures, 
disease  reporting  and  surveillance 
procedures,  vaccination  practices,  and 
the  administration  of  laws  and 
regulations  to  insure  against  the 
introduction  into  Spain  of  rinderpest, 
FMD,  hog  cholera,  and  SVD  through  the 
importation  of  animals,  meat,  and 
animal  products. 

Based  on  the  information  discussed 
above,  we  are  proposing  to  add  Spain  to 
the  lists  of  countries  in  §§  94.1(aK2), 
94.9(a).  94.10(a).  and  94.12(a)  of  the 
regulations  that  have  been  declared  free 
of  rinderpest,  FMD,  hog  cholera  and 
SVD. 

At  the  same  time,  we  are  proposing  to 
add  Spain  to  the  list  of  countries  in 
§  94.11  that,  although  frree  of  rinderpest 
and  FMD,  are  subject  to  special 
restrictions  on  the  importation  into  the 
United  States  of  their  ruminant  and 
swine  meat  and  meat  products.  We  are 
also  proposing  to  add  Spain  to  the  list  of 
countries  in  §  94.13  that,  although  free  of 
SVD,  are  subject  to  similar  restrictions 
on  poric  and  pork  product  importations. 

The  regulations  in  S§  94.11  and  94.13 
provide  that  countries  free  of  rinderpest 
and  FMD,  in  the  first  case,  and  of  SVD, 
in  the  second,  are,  under  certain 
circumstances,  subject  to  special 
restrictions  on  the  importation  into  the 
United  States  of  their  ruminant  and 
swine  meat  and  meat  products. 

Special  Restrictions 

The  countries  listed  in  §§  94.11(a)  and 
94.13(a)  are  subject  to  special 
restrictions  because  at  least  one  of  the 
following  conditions  applies: 

(1)  They  supplement  their  national 
meat  supply  by  importing  fresh,  chilled, 
or  frozen  meat  frrom  countries  in  which 
one  of  the  diseases  of  concern  is 
considered  to  exist; 
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(2)  They  have  a  connnon  land  border 
with  countries  in  which  one  of  diese 
diseases  exists;  or 

(3)  They  import  ruminants  or  swine 
from  countries  in  which  one  of  these 
diseases  exists,  under  conditions  that 
are  less  restrictive  than  would  be 
acceptable  for  importation  into  the 
United  States. 

The  qjecial  restrictions  placed  on 
meat  and  meat  products  of  ruminants 
and  swine  in  S  §  94.11  and  94.13 
generally  require  that  the  meat  be: 

(1)  Prepared  in  an  inspected 
establishment  that  is  eligible  to  have  its 
products  imported  into  the  United  States 
under  the  Federal  Meat  Inspection  Act; 
and 

(2]  Accompanied  by  a  certificate 
issued  by  an  official  ^  the  national 
government  of  the  country  of  origin, 
assuring  that  the  meat  and  meat 
products  have  not  been  commingled  or 
exposed  to  meat  or  other  meat  products 
imported  from  or  transported  through  a 
rinderpest-,  FMD-,  or  SVD-infected 
counti7.  and  are  otherwise  handled  in 
accordance  with  the  requirements  of 
this  section. 

^>ain  has  common  land  borders  with 
France  and  Portugal,  udiich  are 
designated  in  §  94.1(a}  as  countries  in 
which  rinderpest  or  FMD  exi^  and  in 
94.12(a)  as  countries  in  which  SVD 
exists.  In  addition,  Spain  impmis  live 
ruminants  and  swine  and  meat  and 
meat  products  from  countries  not 
recognized  as  free  of  these  diseases. 
Further,  Spain  supplements  its  naticmal 
meat  supply  by  the  importation  of  fresh, 
chilled,  and  frozen  meat  of  ruminants 
and  swine  from  countries  designated  in 
§  94.1(a]  as  countries  in  whidi 
rinderpest  or  FMD  exists  and  in  94.12(a) 
as  countries  in  which  SVD  exists.  As  a 
result,  even  though  we  propose  to 
desi^ate  ^ain  as  free  of  rindetpest, 
FMD,  and  SVD,  the  ruminant  and  swine 
meat  and  meat  products  produced  in 
Spain  may  be  commingled  with  meat 
and  meat  products  from  a  country  in 
which  rin^rpest,  FMD,  or  SVD  exists, 
resulting  in  some  risk  of  contamination. 

In  combination  with  the  restrictions 
§  94.8  places  on  importing  pork  and  pork 
products  from  Spain  because  of  African 
swine  fever,  the  net  ^ect  of  this  actkm 
would  be  that  pork  and  poik  products 
could  be  imported  into  the  United  States 
from  Spain  only  if  processed  in 
accordance  with  the  regulations.  Live 
swine  importations  wcmld  continue  to 
be  restricted  because  African  swine 
fever  exists  in  Spain.  Meat  and  meat 
products  could  be  imported  into  the 
United  States  from  Spain  only  if 
processed  in  accordance  with  the 
regulations.  Restrictions  on  dairy 
pr^uct  inqxH'tations  from  ^lain,  in 


effect  because  of  the  existence  in  Spain 
of  FMD,  would  be  removed. 

Executive  Order  12291  and  Regulatory 
FlexibMity  Act 

We  are  issuing  this  proposal  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule,  if  adopted, 
would  have  an  efiect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  uinovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposal  would  eliminate  certain 
requirements  concerning  the  importation 
of  ruminants  and  swine,  ruminant  meat 
and  dairy  products,  and  pork  and  pork 
products  from  Spain  into  the  United 
States.  However,  other  requirements 
would  continue  to  restrict  the 
importation  of  live  swine  axul  the  meat 
and  meat  products  of  ruminants  and 
swine. 

Even  without  considering  the  export- 
constraining  effects  of  the  restrictions 
that  would  remain  in  effect,  it  is  unlikely 
that  the  proposed  changes  in  Spain's 
disease  status  woiild  noticeably  affect 
U.S.  markets  for  ruminants,  swine,  meat 
or  dairy  products.  In  1989,  the  total 
value  of  meat  and  meat  products 
(excluding  poultry)  from  Spain  to  the 
United  States  was  only  $11,000.  Dairy 
exports  from  Spain  to  the  United  States 
were  worth  $1,052,000.  Tliese  amounts 
represented  only  0.0004  percent  and  0.1 
percent,  respectively,  of  total  U.S. 
imports  from  these  commodity 
categories. 

Before  Spain’s  potential  exports  to  the 
United  States  of  meat,  meat  products, 
and  dairy  products  would  reach 
significant  magnitude,  an  excess 
domestic  supply  of  these  commodities  in 
Spain  would  be  expected.  Spain  is  a  net 
importer  worldwi«te  of  these 
commodities,  however,  receiving  fit>m 
other  countries  approximately  three 
times  as  much  as  it  exports.  As  Spain's 
per  capita  inccnne  rises,  domestic 
supplies  of  meat,  meat  products,  and 
dairy  products  can  be  expected  to  be 
consumed  domestically,  further  Ikniting 
potential  exports. 

Given  plain's  negative  trade  balance 
for  meat,  meat  products,  and  dairy 
products  and  tte  relative  ins^nificance 
of  its  exports  of  these  oomauKlities,  the 


economic  impact  of  the  proposed 
regulatory  changes  would  have  an 
insignificant  effect  on  U.S.busines8es, 
including  small  entities.  Importers  of 
dairy  products  might  marginally  benefit 
from  the  changes. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Hant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  eutities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  Ail  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestodc, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPiC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  147a,  ISOee,  161, 162, 
450;  IS  U.S.C.  1308;  21  U&C  111,  114a.  134a, 
134b,  134c,  and  134f;  31  U.S.C  9701;  42  US.C 
4331, 4332;  7  CFR  2.17, 2.51,  and  371.2(d). 

§  94.1  (Amendadl 

2.  In  §  94.1,  paragrajrfi  (a)(2)  would  be 
amended  by  adding  ’'Spain,” 
immediately  after  “Papua  New 
Guinea,”. 


47580 


Federal  Register  /  Vol.  57,  No.  202  /  Monday,  October  19,  1992  /  Proposed  Rules  ' 


§94.9  [Amenctod] 

3.  In  §  94.9,  paragraph  (a)  would  be 
amended  by  adding  “Spain,” 
immediately  after  “Republic  of  Ireland,". 

§94.10  [Amended] 

4.  In  §  94.10,  paragraph  (a)  would  be 
amended  by  adding  “Spain,” 
immediately  after  “the  Republic  of 
Ireland,” 

§94.11  [Amended] 

5.  In  §  94.11,  paragraph  (a)  would  be 
amended  by  adding  “Spain,” 
immediately  after  “Papua  New 
Guinea,”. 

§94.12  [Amended] 

6.  In  §  94.12,  paragraph  (a)  would  be 
amended  by  adding  “Spain,” 
immediately  after  “Rumania,”. 

§94.13  [Amended] 

7.  In  §  94.13,  the  first  sentence  of  the 
introductory  text  would  be  amended  by 
adding  “Spain,”  immediately  after 
“Republic  of  Ireland,”. 

Done  in  Washington,  DC.  this  14th  day  of 
October  1992. 

Lonnie  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  92-25285  Filed  10-16-92;  8:45  am) 
BIUJNQ  CODE  S410-S4-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

[Regulation  T;  Docket  No.  R-07721 

Securities  Credit  Transactions;  Review 
of  Regulation  T,  “Credit  by  Brokers 
and  Dealers” 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Extension  of  comment  period. 

summary:  On  August  13, 1992,  the  Board 
requested  public  comment  on  its 
advance  notice  of  proposed  rulemaking 
issued  in  connection  with  a  review  of 
Regulation  T,  “Credit  by  Brokers  and 
Dealers”  (57  FR  37109),  The  Board  has 
received  requests  for  a  30-day  comment 
period  extension  to  allow  commenters 
more  time  to  analyze  the  proposal  and 
provide  more  meaningful  comments.  The 
Secretary  of  the  Board,  acting  pursuant 
to  delegated  authority,  12  CFR 
265.5(a)(1),  has  extended  the  comment 
period  for  30  days. 

OATES:  Comments  should  be  received  on 
or  before  November  16, 1992. 
ADDRESSES:  Mr.  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 


Constitution  Avenue,  NW.,  Washington, 
DC  20551 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Homer,  Assistant  Director,  or 
Scott  Holz,  Senior  Attorney  (202)  452- 
2781,  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
NW..  Washington,  DC  20551. 

By  order  of  the  Secretary  of  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
acting  pursuant  to  delegated  authority.  12 
CFR  285.5(aKl).  October  13. 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  92-25229  Filed  10-16-92;  8:45  am] 
BUUNQ  CODE  S2tfr«1-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-171-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9>30,  -40,  -50,  and 
C-9  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). _ 

StRMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-30.  -40.  -50,  and  C-9  (military]  series 
airplanes.  This  proposal  would  require  a 
one-time  inspection  of  the  main  landing 
gear  (MLG)  wheel  spacer  retainer 
assemblies  for  correct  hardness  of  the 
retainer  and  proper  installation  of  the 
anti-rotation  pin,  and  replacement  of  the 
retainer  assembly,  if  necessary.  This 
proposal  is  prompted  by  reports  of . 
failures  of  main  landing  gear  wheel 
spacer  retainer  assemblies.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  main  landing  gear 
wheel  assembly  separation  during 
wheel  rotation. 

DATES:  Comments  must  be  received  by 
December  10, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
171-AD,  1601  Lind  Avenue,  SW., 

.  Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this  - 


location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90648- 
0001,  Attention:  Business  Unit  Manager, 
Technical  Publications,  Cl-HDR  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Andrew  Gfrerer,  Los  Angeles 
Aircraft  Certification  Office.  ANM-131L. 
FAA,  Transport  Airplane  Directorate. 
3229  East  Spring  Street,  Long  Beach, 
California  90808-2425;  telephone  (310) 
988-5336;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  s^f-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-171-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a'request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-171-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Discussion:  There  have  been  several 
reports  of  failures  of  main  landing  gear 
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(MLG)  wheel  spacer  retainer  assemUy 
on  Mck^onnell  Douglas  Model  DC-9 
series  airplanes.  Subsequent 
investigation  of  one  case  revealed  that 
the  wh^l  bearing  had  foiled  and  that 
the  spacer  had  frachued  or  q>lit  at  the 
hole  for  the  anti-rotatioo  pin.  Additional 
metallurgical  analysis  of  the  spacer 
revealed  that  its  strength  was 
significantly  lower  than  the  design 
requirements.  Failure  of  the  spacer  is 
potentially  a  result  of  the  MLG  wheel 
bearing  seizing  and  spinning  on  the  axle 
sleeve.  Because  the  bearing  race  is  in 
contact  with  the  spacer  wIict  installed, 
the  spacer  was  apparently  forced  to 
rotate,  causing  it  to  foil  at  the  anti- 
rotation  pin  hole.  Such  foilore  causes  a 
fractured  retainer  assembly,  a  loose 
wheel  spacer  retainer  nut,  and  a 
damaged  axle  sleeve.  (These 
conclusions  are  based  on  analysis  of  the 
spacer  only,  since  no  other  parts  of  the 
assembly  were  available  for  analysis.) 
Investigation  also  revealed  that 
undersized  anti-rotation  pins  were 
installed,  which  caused  the  pins  to 
become  loose  in  the  retainer  assembly. 
These  conditions,  if  not  corrected,  could 
result  in  main  landing  gear  wheel 
assembly  separaticm  during  wheel 
rotation. 

Investigation  of  a  second  case,  in 
which  the  number  one  main  landing  gear 
wheel  separated  from  the  airplane, 
revealed  that  there  may  have  been  an 
anti-rotation  pin  installed  at  one  time, 
but  evidence  of  paint  on  the  inner 
diameter  of  the  retainer  hole  indicated 
that  there  was  little  or  no  interference 
fit.  The  operator  involved  conducted  a 
fleet-wide  investigation,  which  revealed 
the  presence  of  11  suspect  wheel  spacer 
retainers  on  7  of  13  aii^anes  of  the 
operator’s  fleet. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  32-228,  Revision  1,  dated 
October  8, 1989,  tiiat  describes 
procedures  for  conducting  a  one-time 
inspection  of  the  MLG  wheel  spacer 
retainer  assemblies  for  correct  hardness 
of  the  retainer  and  proper  installation  of 
the  anti-rotation  pin,  ai^  replacement  xsi 
the  retainer  assembly,  if  necessary. 

'  Since  an  unsafe  condition  has  Iwen 

identified  that  is  likely  to  exist  or 
I  develop  on  other  products  of  this  same 
!  type  design,  the  proposed  AD  would 
*  require  a  one-time  inspection  of  die 
^  main  landing  gear  (NflG)  wbed  spacer 

)  retainer  assemblies  forootrect  iucnfoess 

I  of  the  retainm  and  proper  installation  of 
the  anti-rotation  pin,  and  re|dacement  of 
the  retainer  astemUy,  if  necessary.  The 
actions  would  be  requhed  to  be 
accomplislied  in  accordance  ndtii  the 
service  buUetia  described  previously. 


This  proposal  would  also  require 
permanently  marking  wheel  spacer 
retainer  assemblies  diat  are  determined 
to  have  no  discrepancies  or  that  are 
replaced  in  accordance  with  the  service 
bulletin. 

There  are  approximately  236 
McDonnell  Douglas  Model  DC-9-30,  -40, 
-50.  and  C-0  (military)  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet  The  FAA  estimates  that  114 
airplanes  of  U.S.  registry  would  be 
aflected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $6,270,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

'The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detomined  that  tiiis  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory 
evaiuatkm  prepared  for  this  action  is 
contained  in  the  Roles  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Dodcet  at  die  location  provided 
under  the  caption  “ADOResSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Saf^. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adrahastrator, 
the  Federal  Aviatton  Adnhastration 
proposes  to  unend  14  CFR  part  39  of  dw 
Federal  Aviation  Regidations  ns  fonows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a}.  1421  and 
1423: 49  U3.a  106(g);  and  14  CFR  1189. 

§  39.13  lAwfiended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airwordiiness 
directive: 

McDonnell  Douglas:  Docket  92-NM-171-AD. 

Applicability:  Model  DC-9-33F,  -S4,  -34F,  - 
41,  -51,  and  (military)  series  airplanes;  as 
listed  in  McDonnell  Douglas  DC-9  Service 
Bulletin  32-228,  Revision  1,  dated  October  6, 
1989:  certificated  in  any  category. 

Compliance:  Requir^  as  indicated,  unless 
accomplished  previously.  To  prevent  main 
landing  gear  wheel  assembly  separation 
during  wheel  rotation,  accomplish  the 
following: 

(a)  Within  2,000  landmgs  or  18  months  after 
the  effective  date  of  diis  AD,  whichever 
ocean  first  Conduct  a  one-tirtie  inspection  of 
the  main  landing  gecur  (MLG)  wheel  spacer 
retainer  assemblies  for  correct  hardnm  of 
the  retainer  and  proper  installation  of  the 
anti-rotation  pin,  in  accordance  with 
McDonnell  Douglas  DC-0  Service  Bulletin  32- 
228,  Revision  1,  dated  October  8, 1989. 

(1)  If  hardness  of  the  retainer  is  within 
limits  specified  in  the  service  bulletin,  and 
the  anti-rotation  pin  is  properly  installed,  as 
described  in  die  service  bulletin,  prior  to 
further  fli^t,  permanently  stamp  the  wheel 
spacer  retainer  assembly  with  the  marking 
“S/B  32-228.” 

(2)  If  hardness  of  the  retainer  is  not  within 
limits  specined  in  the  service  bulletin  or  the 
anti-rotation  pin  is  not  properly  installed,  as 
described  in  the  service  bulletin,  prior  to 
further  flight,  replace  the  wheel  spacer 
retainer  assemUy,  in  accordance  with 
McDonnell  Douglas  DC-0  Service  Bulletin  32- 
7M,  Revision  1,  dated  October  6, 1989.  After 
accompli^ng  this  rejdacement,  permanently 
stamp  the  wheel  spacer  retainer  assembly 
with  the  marking  “S/B  32-228.” 

(b)  As  of  the  eflective  date  of  this  AD.  no 
person  shall  install  a  wheel  spacer  retainer 
assembly  on  any  airplane,  unless  that 
assembly  has  been  inspected  in  accordance 
widi  this  AO,  and  diat  assembly  has  been 
permanently  maiked  in  accordance  with  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  levd  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Aliplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  hfointenance 
Inspector,  who  may  add  oonraents  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note:  Infonnalion  oonoenring  the  existence 
of  approved  eltemetive  metfaode  of 
com^ance  with  this  AO.  if  any,  may  be 
obtained  feom  the  Los  Angeles  ACO. 

(d)  ^ledal  fU^  permits  msy  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
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operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  October 
B.1992. 

Danell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-25113  Filed  19-16-92;  8;45  am) 
BtUJNQ  CODE  S910-1S-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19CFRPart10 

Temporary  Importation  Bonds; 
Exportation,  Destruction,  and 
Cancellation 

AQENCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTKNi:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
eliminate  the  requirement  of  having 
exporters  file  a  CF  3495,  Notice  of 
Exportation,  under  a  temporary 
importation  bond,  thus  eliminating  the 
requirement  of  notice  except  whenever 
Customs  specifically  requires  such.  The 
Customs  Service  proposes  to  accept  any 
generally  accepted  foreign  documents  of 
exportation  at  any  of  the  ports  of 
exportation,  including  the  original  port 
of  entry.  Customs  would  retain  the  right 
to  periodically  examine  merchandise 
although  the  exporter  would  no  longer 
be  required  to  file  a  notice  of  intent  to 
export.  It  is  believed  that  this 
amendment  would  facilitate  the 
moi'ement  of  export  cargo  through 
United  States  Customs  ports  and  reduce 
the  paperwork  associated  with  it. 

CATES:  Comments  must  be  received  on 
or  before  December  18, 1992. 
AOORESSES;  Written  comments 
(preferably  in  triplicate}  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
U.S.  Customs  Service,  1301  Constitution 
Avenue  NW.,  room  2119,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
umce  Friedman,  Office  of  Trade 
Operations,  202-927-G916. 

SUPPLEMENTARY  IKPORMATION: 

Background 

Section  10.38(a)  of  the  Customs 
Regulations  (19  (yR  10.3S(a)),  currently 
requires  that  with  articles  entered  and 
exported  under  chapter  98,  subchapter 
Xill,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  (19  U.S.C.  1202), 
an  application  on  Customs  Form  3495 


must  be  filed  In  duplicate  with  the 
district  director  at  the  port  of  entry  a 
sufficient  time  in  advance  of  exportation 
to  permit  the  examination  and 
identification  of  the  articles  if 
circumstances  warrant.  Section  10.38(c) 
requires  that  if  exportation  is  done  at  a 
port  other  than  the  port  of  entry,  the  CF 
3495  must  be  filed  in  triplicate  at  the 
port  of  exportation,  and  a  certified  copy 
of  the  import  entry  or  a  certified  copy  of 
the  invoice  on  that  entry  must  also  be 
filed.  Piling  in  triplicate  is  also  required 
if  the  goods  are  examined  at  one  port 
and  exported  through  another  (See  19 
CFR  ia38(d)). 

Section  10.39(e)(3)  of  the  Customs 
Regulations  (19  C^  10.39(e)(3})  requires 
that  if  an  article  was  entered  under  a 
temporary  importation  bond  (TIB)  and 
was  exported  or  destroyed  within  the 
period  of  time  during  which  the  article 
may  remain  in  the  U.S.  Customs 
territory  under  bond  but  not  under 
Customs  supervision,  and  satisfactory 
documentary  evidence  of  actual 
exportation  such  as  a  foreign  landing 
certificate,  or  of  death  or  other  complete 
destruction,  such  as  a  veterinarian's 
certificate  or  certificates  of  two 
disinterested  witnesses,  are  furnished 
together  with  a  complete  explanation  by 
the  applicant  of  the  failure  to  obtain 
Customs  supervision,  the  district 
director  in  Ais  case  may  demand 
payment  in  a  lesser  amount  than  the 
amount  posted  on  bond  if  the  district 
director  is  satisfied  that  the 
circumstances  surrounding  the 
exportation  or  destruction  precluded 
any  arrangement  to  obtain  Customs 
supervision.  If  a  carnet  was  involved, 
the  satisfactory  documentary  evidence 
would  include  the  particulars  regarding 
the  importation  or  reimportation  entered 
in  the  carnet  by  the  Customs  authorities 
of  another  contracting  party  or  a 
certificate  with  respect  to  importation  or 
reimportation  issued  by  those 
authorities  based  on  the  particulars 
showm  on  a  voucher  which  was 
detached  from  the  carnet  on  importation 
or  reimportation  into  their  territory, 
provid^  it  is  shown  that  the 
importation  or  reimportation  took  place 
after  the  exportation  which  it  is 
intended  to  establish. 

Customs  is  proposing  in  this  document 
to  allow  exporters  of  merchandise  unde? 
§  §  10.38  and  10.39(e)(3]  to  submit  as 
proof  of  exportation  any  satisfactory 
documentary  evidence  of  exportation  to 
facilitate  exportation  procedures.  Such 
evidence  would  include,  but  not  limited 
to,  bills  of  lading,  air  waybills,  freight 
waybills,  cargo  manifests,  or  certified 
copies  of  the  same,  issued  by  the 
exporting  carrier.  The  documentary 
evidence  must  show  the  following:  (1) 


The  name  of  exporting  vessel  or  other 
carrier;  (2)  the  date  of  exportation;  (3) 
the  name  of  the  exporter;  (4)  the  country 
of  ultimate  destination;  and  (5)  the 
description  of  merchandise,  including 
weight,  gauge,  measure,  and/or  number. 
This  document  also  proposes  to  remove 
the  requirement  that  the  CF  3495  be  filed 
whenever  TIB  merchandise  is  to  be 
exported  at  a  port  other  than  the  port  of 
entry.  In  such  cases,  delivery  of  the 
merchandise  directly  to  the  carrier 
would  be  allowed  and  the  exporter 
would  subsequently  provide  Customs 
with  documents  proving  actual 
exportation,  such  as  the  foreign  customs 
entry  document  If  examination  of  the 
cargo  is  needed,  it  would  be  done  in  the 
same  manner  as  is  currently  done  for 
export  cargo  not  requiring  the  CF  3495. 
The  exporter  would  be  required  to 
submit  the  pertinent  documentary 
evidence  to  the  Customs  port 
maintaining  the  entry  to  verify  the 
export  and  allow  for  the  timely  closing 
of  the  entry. 

Customs  would  continue  to  retain  the 
right  to  examine  merchandise  exported 
under  these  provisions  in  spite  of  the 
fact  that  the  exporter  would  no  longer 
be  required  to  give  notice  of  intent  to 
export  in  every  case.  Consequently, 
Customs  may  periodically  notify 
exporters  that  notice  of  intent  to  export 
is  required  for  a  pre-determined  length 
of  time. 

Customs  believes  that  by  eliminating 
the  requirements  of  filing  CF  3495  and 
notice  of  intent  to  export  before 
exportation,  except  in  certain 
circumstances,  the  movement  of  export 
cargo  will  be  facilitated  and  the  number 
of  documents  to  be  submitted  to 
Customs  would  be  reduced.  Customs 
also  believes  that  the  manpower  needed 
to  review  the  program  would  be  reduced 
as  well  as  the  number  of  claims  for 
liquidated  damages  assessed  for 
merchandise  that  has  actually  been 
exported  but  no  application  for 
examination  was  made  and  the 
exportation  was  not  under  Customs 
supervision. 

In  accordance  with  the  above 
discussion,  amendments  are  being 
proposed  to  §|  10.38  and  10.39(e)(3), 
Customs  Regulations  (19  CFR  10.38  and 
10.39(e)(3). 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
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CFR  1.4),  and  $  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  pjn.  at  the  Regulations 
and  Disclosure  Law  Branch,  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue  NW.,  room  2119, 
Washington,  DC. 

Regulatory  Flexibility  Act 

Based  on  the  above  discussion  and 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  it  is  certifled  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  docmnent  does  not  meet  the 
criteria  for  a  “major  rule”  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Anthony  L  Shum,  Entry  Rulings 
Branch,  U.S.  Customs  Service.  However, 
personnel  for  other  Customs  ofHces 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection, 
Exportation. 

Proposed  Amendments 

It  is  proposed  to  amend  part  10, 
Customs  Regulations  (19  CFR  part  10). 
as  set  forth  below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  would  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1202, 1481, 1484, 
1498, 1508, 1823, 1624;  *  *  * 

***** 

2.  It  is  proposed  to  amend  §  10.38,  by 
revising  paragraphs  (a),  (c),  and  (d),  to 
read  as  follows: 

§  10.38  Exportation. 

(a)  Articles  entered  under  chapter  98, 
subchapter  XIII,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
(19  U.S.C.  1202)  may  be  exported  at  the 
port  of  entry  or  at  another  port.  Proof  of 
exportation  shall  be  filed  with  the 
district  director  which  shall  consist  of 
any  generally  accepted  business 
documentation  which  indicates  the 
following:  The  name  of  the  exporting 
vessel  or  other  carrier,  the  date  of 
exportation,  the  name  of  the  exporter. 


the  country  of  ultimate  destination,  and 
description  of  merchandise,  including 
weight,  gauge,  measure,  or  number  when 
appropriate.  The  documentary  evidence 
shall  be  filed  with  the  district  director 
within  a  reasonable  length  of  time  after 
actual  exportation  to  allow  for  timely 
closing  of  the  entry.  If  a  carnet  was  used 
for  entry  purposes,  the  reexportation 
voucher  of  the  carnet  shall  be  filed  along 
with  the  satisfactory  docmnentary 
evidence,  and  the  carnet  shall  be 
presented  for  certification. 
***** 

(c)  If  exportation  is  made  at  a  port 
other  than  the  one  at  which  the 
merchandise  was  entered,  the 
documentary  evidence  referred  to  in 
paragraph  (a)  shall  be  filed  in  duplicate. 
There  shall  also  be  filed  with  the 
evidence  a  certified  copy  of  the  import 
entry  or  a  certified  copy  of  the  invoice 
used  on  entry. 

(d)  At  the  discretion  of  the  district 
director,  an  exporter  may  be  required  to 
periodically  give  written  notice  of  intent 
to  export  for  a  pre-determined  length  of 
time  to  allow  for  examination.  If  the 
goods  are  examined  at  the  direction  of 
the  district  director  at  one  port  and  are 
to  be  exported  firom  another  port,  they 
shall  be  forwarded  to  the  pori  of 
exportation  under  a  transportation  and 
exportation  entry.  Articles  entered 
under  a  carnet  shall  not  be  examined 
elsewhere  than  at  the  port  fix)m  which 
they  are  to  be  exported. 
***** 

3.  It  is  proposed  to  revise  §  10.39(e)(3) 
to  read  as  follows: 

§  10.39  Cancellation  of  bond  charges. 
***** 

(e)  *  *  * 

(3)  If  the  article  was  destroyed  within 
the  period  of  time  during  which  the 
articles  may  remain  in  the  Customs 
territory  of  the  United  States  under  bond 
but  not  under  Customs  supervision  and 
satisfactory  evidence  of  death  or  other 
complete  destruction  are  furnished 
together  with  a  complete  explanation  by 
the  applicant  of  the  failure  to  obtain 
Customs  supervision,  upon  payment  of 
such  lesser  amount  as  the  district 
director  may  deem  appropriate  under 
the  law  and  in  view  of  the 
circumstances,  or  without  the  collection 
of  liquidated  damages  if  the  district 
director  is  satisfied  that  the 
merchandise  was  destroyed  under 
circumstances  which  precluded  any 
arrangement  to  obtain  Customs 
supervision.  Satisfactory  documentary 
evidence  of  death  or  other  complete 
•destruction  includes  documents  such  as 
a  veterinarian’s  certificate  or  certificates 
of  two  diainterested  witnesses. 


Satisfactory  documentary  evidence  of 
exportation,  in  the  case  of  carnets, 
would  include  the  particulars  regarding 
importation  or  reimportation  entered  in 
the  carnet  by  the  Customs  authorities  of 
another  contracting  party,  or  a 
certificate  with  respect  to  importation  or 
reimportation  issued  by  those 
authorities,  based  on  the  particulars 
shown  on  a  voucher  which  was 
detached  from  the  carnet  on  importation 
or  reimportation  into  their  territory, 
provided  it  is  shown  that  the 
importation  or  reimportation  took  place 
after  the  exportation  which  it  is 
intended  to  establish.  In  cases  where  the 
district  director  has  required  that  notice 
of  intent  to  export  be  given,  liquidated 
damages  may  be  collected  when  the 
director  does  not  find  the  evidence  of 
exportation  to  be  satisfactory  or  none  is 
filed  at  all  within  a  reasonable  length  of 
time  as  referred  to  in  §  10.38(a). 

*  *  *  *  *  "  ’ 

Michael  H.  Lane,  i 
Acting  Commissioner  of  Customs. 

Approved:  October  13, 1992.' 

Peter  K.  Nunez, 

Assistont  Secretary  of  the  Treasury 
(Enforcement). 

(FR  Doc.  92-25197  Filed  10-18-92;  8:45  am] 
BILUN6  CODE  4820-02-M 


19  CFR  Part  101 

Consolidation  of  Norfolk  and  Newport 
News,  and  Richmond-Petersburg,  VA, 
for  Marine  Purposes;  Extension  of 
Time  for  Comments 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Extension  of  time  for  comments. 

summary:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  concerning  the  proposed 
consolidation  of  the  ports  of  entry  of 
Norfolk  and  Newport  News,  and 
Richmond-Petersbiug,  Virginia  for 
marine  purposes  only.  Customs  has 
been  requested  to  extend  the  comment 
period  to  allow  additional  time  to 
prepare  responsive  comments  The 
comment  period  is  extended  until 
November  20, 1992. 

DATES:  Comments  are  requested  on  or 
before  November  20, 1992. 

ADDRESSES:  Comments  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  room  2119, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Reyen,  Office  of  Workforce 
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Effectiveness  and  Devefopment,  (202) 
927-1413. 

SUPPLEMENTARY  INFORMATtON: 
Backgnnmd 

On  August  10, 1992,  a  document  was 
published  in  the  Federal  Register  (57  FR 
35530),  proposing  to  consolidate  the 
ports  of  entry  of  Norfolk  and  Newport 
News,  and  Richmond-Petersburg, 
Virginia  for  marine  purposes  only.  The 
document  invited  the  public  to  comment 
on  the  proposed  consolidation. 
Comments  were  to  have  been  received 
on  or  before  October  9, 1992. 

Customs  has  been  requested  to  extend 
the  period  of  time  for  comments  in  order 
to  afford  interested  parties  additional 
time  to  study  the  proposed  change  and 
prepare  responsive  comments.  Customs 
believes  that  the  request  for  an 
extension  of  time  should  be  granted. 
Accordingly,  Customs  is  extending  the 
period  of  time  for  Comments  to  be 
submitted  on  the  proposed  consolidation 
until  November  20, 1992. 

Dated:  October  14, 1992,  ' 

Samuel  H.  Banks, 

Assistant  Commissioner  Commercial 
Operations. 

[FR  Doc.  92-25344  Filed  10-16-02;  8:45  am} 
BiLUNG  CODE  4e20-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  404 
RIN  0960-AD59 

Considering  an  Application  Filed 
Under  the  Railroad  Retirement  Act  as 
an  Application  for  Social  Security 
Benefits 

agency:  Social  Security  Administration, 
HHS. 

action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
§  404.611  to  clarify  that  an  application 
filed  with  the  Railroad  Retirement  Board 
(RRB)  for  an  annuity  under  the  Railroad 
Retirement  Act  of  1974  (RRA),  as 
amended,  is  also  an  application  for 
social  security  benefits  under  title  II  of 
the  Social  Security  Act  (the  Act),  unless 
the  applicant  specifies  otherwise.  The 
proposed  regulation  is  based  on  section 
5(b)  of  the  RRA. 

DATES:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  December  18, 1992. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 


Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  the  OflRce  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Schanberger,  Legal  Assistant, 

3-B-l  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-8471. 

SUPPLEMENTARY  INFORMATION:  The  RRA 

provides  benefits  for  railroad  employees 
and  their  spouses  and  survivors.  This 
program  is  coordinated  with  the  social 
security  programs  provided  under  title  II 
of  the  Act  to  provide  retirement, 
auxiliary,  survivor,  and  disability 
benefits  payable  on  the  basis  of  an 
individual’s  work  in  the  railroad 
industry  and  in  work  covered  by  social 
security. 

Section  5(b)  of  the  RRA  (45  U.S.C. 
231d(b))  provides  that  an  application 
filed  with  the  RRB  for  an  annuity^  under 
section  2  of  the  RRA  (45  U.S.C.  231a) 
shall,  unless  the  applicant  specifies 
otherwise,  be  deemed  to  be  an 
application  for  any  benefit  to  which 
such  applicant  may  be  entitled  under 
either  the  RRA  or  title  II  of  the  Act. 

The  Railroad  Unemployment 
Insurance  Act  (RUIA),  (45  U,S,C.  351  ff) 
provides  unemployment  and  sickness 
benefits  to  qualified  employees  in  the 
railroad  industry.  However,  unlike  the 
RRA,  there  is  no  provision  in  the  RUIA 
for  considering  an  application  filed  with 
the  RRB  for  unemployment  or  sickness 
benefits  under  the  RUIA  as  an 
application  for  social  security  benefits. 

Our  current  regulation  §  404.611 
provides  in  paragraph  (b)  that  an 
application  filed  with  the  RRB  on  one  of 
its  forms  is  also  considered  an 
application  for  social  security  benefits  if 
the  applicant  is  in  one  of  three  specified 
categories  of  qualified  claimants.  In 
applying  this  regulation,  we  consider  an 
application  filed  with  the  RRB  also  to  be 
an  application  for  social  security 
benefits  only  if  the  application  is  for  an 
annuity  under  section  2  of  the  RRA.  This 
treatment  is  based  on  the  provision  of 
section  5(b)  of  the  RRA  discussed  above 
and  the  absence  of  a  parallel  provision 
in  the  RUIA,  or  in  any  other  statute, 
stating  that  an  application  filed  with  the 


RRB  for  l^nefits  under  the  RUIA  is  also 
an  application  for  social  security 
benefits. 

We  are  proposing  to  amend 
§  404.611(b]  to  clarify  that  only  an 
application  filed  with  the  RRB  on  (xie  of 
its  forms  for  an  annuity  imder  section  2 
of  the  RRA  is,  unless  the  applicant 
specifies  otherwise,  also  an  application 
for  social  security  benefits.  This 
proposed  change  will  clarify  our  existing 
reg^ation  and  more  accurately  reflect 
the  procedure  we  have  been  following 
pursuant  to  section  5(b)  of  the  RRA. 
Further,  since  section  5(b)  of  the  RRA 
applies  to  all  applicants  for  an  annuity 
under  section  2  of  the  RRA,  separate 
references  to  the  three  categories  of 
claimants  now  listed  in  §  404.611(b)  (1), 
(2),  and  (3)  are  unnecessary,  and  we  are 
proposing  that  they  be  deleted  from  the 
regulation. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  result  in  no 
program  or  administrative  costs  or 
savings.  It  simply  clarifies  existing 
policy  and  has  no  effect  on  the  amount 
of  benefit  payments  or  existing 
operating  procedures.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance;  93il03  Social  Security- 
Retirement  Insurance;  93.805  Social  Security- 
Survivors  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Blind;  Disability  benefits; 
Old-Age,  Survivors,  and  Disability  - 
Insurance;  Reporting  and  recordkeeping 
requirements;  Social  Security, 
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Dated:  April  20, 1992. 

Gwendotyn  S.  King, 

Commissioner  of  Social  Security. 

Approved:  May  21, 1992. 

Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  revise  supbart 
G  of  part  404  of  20  CFR  chapter  III  as 
follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  subpart  G 
of  part  404  continues  to  read  as  follows; 

Authority:  Secs.  202  (i),  (|),  (o),  (p),  and  (r), 
20S(a),  216(i)(2),  223(b),  228(a),  and  1102  of  the 
Social  Security  Act;  42  U.S.C.  402  (i),  ()),  (o), 
(p),  and  (r),  405(a),  416(i)(2),  423(b),  428(a), 
and  1302. 

2.  Section  404.611  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  404.61 1  Rling  of  application  with  Social 
Security  AdmMatration. 

«  *  *  *  * 

(b)  Effect  of  claims  filed  with  the 
Railroad  Retirement  Board.  Pursuant  to 
section  5(b]  of  the  Railroad  Retirement 
Act  of  1974,  as  amended,  45  U.S.C. 
231d(b),  if  you  ble  an  application  with 
the  Railroad  Retirement  Board  on  one  of 
its  forms  for  an  annuity  imder  section  2 
of  the  Raiboad  Retirement  Act  of  1974, 
as  amended,  45  U.S.C.  231a,  unless  you 
specify  otherwise,  this  application  also 
will  be  an  application  for  any  benebt  to 
which  you  may  be  entitled  under  title  II 
of  the  Social  Security  Act. 

*  *  *  «  « 

[FR  Doc.  92-25243  Filed  10-16-92;  8:45  am] 
BILLING  CODE  4190-2»-« 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

IRulemaking  No.  100] 

The  Exchange  Visitor  Program 

agency:  United  States  Information 
Agency. 

ACTION:  Notice  of  public  meeting. 

summary:  The  United  States 
Information  Agency  (the  “Agency”)  is  in 
the  process  of  revising  the  Exchange 
Visitor  Program  (J  visa)  regulations. 
Notice  of  proposed  rulemaking  regarding 
regulations  for  the  Exchange  Visitor 
Program  was  published  in  the  Federal 
Register  (57  FR  46679-46716)  on  October 
9, 1992,  and  the  Agency  set  a  60-day 


period  for  written  comments.  The 
Agency  will  convene  a  public  meeting 
on  Tuesday,  November  10, 1992  to^ 
provide  additional  opportunity  for* 
public  comment  on  the  proposed 
regulations.  All  persons  are  welcome  to 
attend.  Reservation  is  requested  as 
stated  in  this  notice.  See 
SUPPLEMENTARY  INFORMATION  for 
further  details. 

DATES:  A  public  meeting  will  be  held 
between  9:30  a.m.  and  6  p.m.  on 
Tuesday,  November  10, 1992  in 
Washington,  DC. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Voice  of  America 
Auditorium,  First  Floor,  Wilbur ).  Cohen 
Federal  Building,  300  Block  of  C  Street, 
SW.  (between  Third  and  Fourth  Streets, 
SW.],  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  who  request  more  information 
about  the  public  meeting  should  contact 
Ms.  Tonya  Reed,  Office  of  the  General 
Counsel,  United  States  Information 
Agency,  room  700,  301  Fourth  Street, 

SW.,  Washington,  DC  20547,  Tel.  (202) 
401-1707,  FAX  (202)  619-4573,  between  9 
a.m.  and  5  p.m. 

SUPPLEMENTARY  INFORMATION:  The 

public  meeting  is  scheduled  to  be  held 
between  the  hours  of  9:30  a.m.  and  6 
p.m.  on  Tuesday,  November  10, 1992,  at 
the  Voice  of  America  Auditorium,  First 
Floor,  Wilbur ).  Cohen  Federal  Building, 
300  Block  of  C  Street,  SW.  (between 
Third  and  Fourth  Streets,  SW.), 
Washington,  DC.  The  public  meeting 
will  be  conducted  by  senior  Agency 
officials,  and  interested  parties  are 
invited  to  be  present  or  represented.  The 
Director  of  the  Agency  encourages  the 
widest  possible  participation  from  all 
interested  parties,  such  as  Exchange 
Visitor  Program  sponsors,  educational 
associations,  educators,  educational 
administrators,  researchers,  corporate 
training  personnel,  government 
agencies,  exchange  visitors,  and 
members  of  the  community  at  large.  If 
there  is  sufficient  interest,  and  if  funding 
is  available,  the  Agency  is  prepared  to 
hold  a  second  public  meeting  on 
Tuesday,  December  3, 1992  on  the  West 
Coast.  Persons  interested  in  attending 
such  a  second  public  meeting  should 
contact  Ms.  Tonya  Reed  at  the  number 
listed  below. 

Reservations:  Persons  planning  to 
attend  the  public  meeting  are  requested 
to  make  reservations  by  calling  Ms. 
Tonya  Reed,  Office  of  the  General 
Coimsel,  United  States  Information 
Agency,  at  (202)  401-1707  or  FAX  (202) 
61»-4573. 

Format  of  presentation:  Interested 
parties  may  present  comments  or  ask 
questions  at  the  public  meeting  orally  or 


in  writing.  Each  speaker  will  be  asked  to 
limit  his  or  her  comments  to  ten  (10) 
minutes.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer  or 
tape  recorded;  however,  to  assure 
accuracy  the  Agency  recommends  that 
statements  also  be  submitted  in  writing. 
A  party  submitting  a  written  statement 
may  provide  the  Agency  (at  the  address 
listed  above]  with  an  advance  copy,  or 
submit  the  statement  at  the  public 
meeting.  Both  oral  and  written 
statements  will  become  part  of  the 
public  record  and  will  be  considered 
prior  to  the  issuance  of  the  notice  of 
final  rulemaking.  The  Agency  reserves 
the  right  to  shorten  the  period  of  time 
allotted  for  the  public  meeting  based  on 
the  number  of  oral  statements 
presented. 

Submission  of  written  statements: 
Written  statements  sent  to  the  Agency 
should  be  addressed  to  Task  Force  on 
Regulatory  Reform,  Office  of  the 
General  Counsel,  United  States 
Information  Agency,  room  700, 301 
Fourth  St.  SW.,  Washington,  DC  20547. 
To  facilitate  the  Agency’s  review,  an 
original  and  four  additional  copies 
should  be  submitted. 

Dated:  October  14, 1992. 

Alberto  ).  Mora, 

General  Counsel. 

[FR  Doc.  92-25241  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  8230-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-4522-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  intent  to  delete  Waste 
Research  and  Reclamation  Co.  Site. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  the  Waste  Research  & 
Reclamation  Co.  facility  in  Eau  Claire, 
Wisconsin  (the  "WRR  Site”),  from  the 
National  Priorities  List  (NPL),  40  CFR 
part  300,  appendix  B,  and  requests 
public  comment  on  this  action.  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazaidous-Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
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Act  of  1980  (CERCLA),  as  amended. 

This  action  to  delete  the  WRR  Site  from 
the  NPL  is  proposed  because  EPA  and 
the  State  of  Wisconsin  have  determined 
that  no  further  fund-Hnanced  remedial 
action  under  CERCLA  is  appropriate  at 
this  site;  it  will  instead  be  addressed 
under  the  provisions  of  the  Resource 
Conservation  and  Recov'ery  Act 
(RCRA).  The  State  of  Wisconsin  has 
agreed  to  undertake  any  remaining 
cleanup  actions  under  its  delegated 
RCRA  authority. 

dates:  Comments  concerning  the  WRR 
Site  may  be  submitted  on  or  before 
Novemter  18, 1992. 

ADDRESSES:  Comments  to  be  considered 
by  EPA  in  making  this  decision  should 
be  mailed  to:  Susan  Manconi;  Remedial 
Section  Chief;  Waste  Management 
Division;  Remedial  Response  Branch 
Wl/Ml;  U.S.  Environmental  Protection 
Agency,  Region  V;  77  West  Jackson 
Boulevard;  Chicago,  IL  60604-3507. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Susan  Manconi;  Remedial  Section  Chief; 
Waste  Management  Division;  Remedial 
Response  Branch  WI/MI;  U.S. 
Environmental  Protection  Agency, 

Region  V;  77  West  Jackson  Boulevard; 
Chicago,  IL  60604-3507;  Telephone  (312) 
880-3010. 

SUPPLEMENTARY  INFORMATION: 

Comprehensive  information  on  the  WRR 
Site  is  available  for  public  review  in  the 
docket  EPA  Region  V  has  prepared, 
which  contains  the  documents  and 
information  EPA  reviewed  in  the 
decision  to  propose  to  delete  the  WRR 
Site  from  the  NPL  The  docket  is 
available  for  public  review  during 
normal  business  hours  at  the  EPA 
Region  V  docket  room  at  the  above 
address  and  at  the  L.E.  Phillips 
Memorial  Library;  400  Eau  Claire  Street; 
Eau  Claire,  Wisconsin  54701, 

Table  of  CoutenU 
I.  Introduction. 

U.  NPL  Deletion  Criteria. 

III.  Deletion  Procedures, 
rv.  Basis  for  the  Intended  Deletion  of  the 
WRR  Site. 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete  the 
Waste  Research  and  Reclamation  Co. 
facility  in  Eau  Claire,  Wisconsin  (the 
“WRR  Site”),  from  the  National 
Priorities  List  (NPL),  which  constitutes 
appendix  B  of  the  NCP,  and  requests 
comments  on  this  action. 

The  EPA  identifies  sites  which  may 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
sul  feet  of  remedial  actions  Bnanced  by 


the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (the  “Fund”)  or 
responsible  parties.  Pursuant  to  the  NCP 
at  40  CFR  300.42S(eX3J.  any  site  deleted 
from  the  NPL  remains  eligible  for  Fund- 
financed  responses  and  for  re-listlng  on 
the  NPL  If  conditions  at  the  site  ever 
warrant  such  action. 

The  EPA  will  accept  comments 
concerning  the  proposal  to  delete  WRR 
from  the  NPL  for  thirty  (30)  calendar 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

IL  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL  In  accordance  with  the  NCP  at  40 
CFR  300.425(e).  sites  may  be  deleted 
from  the  NPL  where  no  further  response 
under  CERCLA  is  appropriate.  In 
making  this  determination,  EPA 
typically  considers:  Whether 
responsible  or  other  parties  have 
implemented  all  appropriate  and 
required  response  actions:  whether  all 
appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented 
and  EPA  has  determined  that  no  further 
cleanup  by  responsible  parties  is 
appropriate;  or  whether  the  release  of 
hazardous  substances  poses  no 
significant  threat  to  public  health, 
welfare  or  the  environment,  thereby 
eliminating  the  need  for  remedial  action. 

In  the  past,  EPA  has  indicated  that  in 
some  cases  it  may  be  appropriate  to 
delete  from  the  NIL  those  sites  that 
meet  all  the  criteria  for  deferral  to 
RCRA,  and,  in  addition,  present 
circumstances  that  otherwise  make 
deletion  appropriate.  See  51  FR  21059 
(June  10. 1986);  53  FR  30008  (August  9. 
1988).  On  August  9, 1988  (53  FR  30009), 
EPA  indicated  that  while  it  would  not 
systematically  review  sites  already  on 
the  NPL  to  see  whether  they  are  eligible 
for  deletion  on  this  basis,  it  would 
consider  requests  for  deletion  that 
showed  the  circumstances  to  be 
appropriate.  EPA  has  concluded  that  in 
this  case  the  circumstances  are 
appropriate  for  deletion.  In  this  case,  the 
Agency  can  make  a  finding  that  all 
appropriate  Fund-financed  response 
imder  CERCLA  has  been  implemented 
and  no  further  CERCLA  response  action 
by  responsible  parties  is  appropriate. 
Deletion  under  this  approach  does  not 
indicate  that  the  cleanup  has  been 
completed,  but  rather  that  no  further 
Superfund  involvement  is  necessary, 
and  that  the  Agency  expects  the 
response  to  be  completed  under  RCRA, 
under  which  the  entire  response  has 
been  handled  to  date. 


III.  Deletion  Procedures 

The  NCP  at  40  CFR  300.425(e) 
specifies  the  procedures  to  be  followed 
in  deleting  sites  from  the  NIL.  It  directs 
that  notice  and  an  opportunity  to 
comment  must  be  given  before  deleting 
sites  from  the  NPL  By  this  Notice.  EPA 
intends  to  notify  the  public  of  its 
proposal  to  delete  WRR  from  the  NPL 
and  it  will  accept  comments  from  the 
public  on  this  proposal  for  a  period  of 
thirty  (30)  days  after  the  date  of 
publication  in  the  Feiieral  Register. 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision,  and  will  address  them  in  a 
Responsiveness  Summary,  which  FPA 
will  place  in  the  docket  for  this  decision. 
If,  after  consideration  of  these 
comments,  EPA  decides  to  proceed  with 
the  deletion,  EPA  will  publish  another 
document  in  the  Federal  Register. 

The  following  procedures  are  being 
used  for  the  intended  deletion  of  the 
WRR  Site: 

The  State  of  Wisconsin  has 
concurred  with  this  decision  and  has 
agreed  to  continue  to  oversee  cleanup 
under  its  delegated  RCRA  authority. 

Concurrent  with  this  national  Notice 
of  Intent  to  Delete,  a  local  notice  will  be 
published  in  the  local  newspaper  and 
wiU  be  distributed  to  appropriate  federa. 
state-and  local  officials  and  other 
interested  parties.  This  local  notice  will 
specify  a  30  day  comment  period. 

The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

rv.  Basis  for  the  Intended  Deletion  of 
the  WRR  Site 

The  WRR  Site  was  occupied  by  a 
roofing  company  from  the  1970s  to  1961. 
WRR  has  occupied  by  a  roofing 
company  from  the  1970s  to  1981.  WRR 
has  occupied  the  WRR  Site  since  then. 
WRR  is  primarily  a  reclamation  and 
recycling  business  for  hazardous  liquid 
wastes,  fuel  blending,  and  the 
transportation  of  hazardous  waste  for 
incineration  or  disposal.  Waste 
materials  handled  included  chlorinated 
and  flourinated  solvents  and 
flammables.  The  groundwater,  soil,  and 
surface  water  at  the  AVRR  Site  are 
contaminated  with  various  volatile 
organic  compounds  from  WRR's  waste 
handling  procedures. 

The  WRR  Site  was  placed  on  the  NPL 
in  Septeraber,  1984,  before  EPA  adopted 
its  current  policy  of  not  listing  sites 
remediable  under  RCRA  (i.e.,  the  RCRA 
deferral  policy).  Had  the  current  RCRA 
deferral  policy  been  in  effect  at  the  time 
WRR  was  listed,  and  had  facilHy-wide 
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corrective  action  also  been  in  effect, 
WRR  would  not  have  been  placed  on 
the  NPL.  Cleanup  at  the  WRR  Site  is 
appropriate  for  RCRA  corrective  action, 
and  since  its  listing,  the  WRR  Site  is 
being  adequately  addressed  entirely 
under  RCRA. 

On  September  30, 1988,  WRR  was 
issued  a  permit  which  addressed 
corrective  action  at  the  WRR  Site  using 
section  3004(u)  of  RCRA.  The  response 
under  RCRA  is  progressing  adequately, 
and  there  has  been  no  history  of 
recalcitrance.  Although  cleanup  at  the 
WRR  Site  has  not  been  completed,  WRR 
has  demonstrated  that  it  is  both  willing 
and  Hnancially  able  to  conduct  the 
cleanup  under  RCRA.  Deletion  would 
not  disrupt  any  CERCLA  response 
activity;  no  future  CERCLA  involvement 
is  planned  to  remediate  the  WRR  Site, 
which  continues  to  be  addressed  under 
RCRA.  Note,  however,  that  should 
CERCLA  involvement  be  necessary, 

EPA  may  use  Fund  money  to  cleanup 
the  WRR  Site  or  place  the  WRR  Site 
back  on  the  NIT,  without  rescoring. 
Documentation  supporting  these 
findings  is  available  in  the  appropriate 
dockets  established  by  Region  V. 

EPA  with  concurrence  from  the  State 
of  Wisconsin,  has  therefore  determined 
that  all  appropriate  Fund-financed 
respmnses  under  CERCLA  at  the  WRR 
Site  have  been  completed,  and  that  no 
further  cleanup  under  CERCLA  is 
appropriate. 

Dated:  October  9, 1992. 

Don  R.  Clay. 

Assistant  Administrator. 

(FR  Doc.  92-25166  Filed  10-19-92;  8:45  ami 
BILLING  CODE  «S6fr.«0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaRh  Care  Financing  Acbninistration 
42  CFR  Chapter  IV 
[MB-069-NPR1 
RIN  0938-AQ14 

Medicaid  and  Medicare  Programa;  Use 
of  Standardized  Federal  Claims 
Processing  Forms  and  Procedures 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  advance  notice  of 
proposed  rulemaking  outlines  the  steps 
that  HCFA  intends  to  take  to  streamline 
Medicaid  claims  processing  as  part  of  its 
strategy  to  reduce  administrative  costs 


and  burden  throughout  the  health  care 
system. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  18, 1992. 
ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 

Attention;  MB-069-NPR,  P.O.  Box  26676, 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore,  MD 

21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-069-NPR.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309^  of  the  Department’s 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Friedman,  (410)  966-3292. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  5, 1991,  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  (DHHS)  held  a  Forum  on 
Administrative  Costs.  Its  purpose  was  to 
develop  a  strategy  to  reduce 
administrative  costs  throughout  the 
private  and  public  health  care  systems. 

As  a  result  of  that  forum,  a  number  of 
industry-led  task  forces  were 
established  to  achieve  this  strategic 
purpiose.  On  July  21, 1992,  the  Secretary 
received  the  final  report  of  one  of  the 
task  forces,  the  Workgroup  for 
Electronic  Data  Inter^ange  (WEDI). 

The  reccHnmendations  of  the  report 
demonstrate  the  private  health  care 
industry’s  commitment  to  standardized 
automated  health  information  and  a 
public/private  partnership  to  develop  an 
efficient  national  information  system. 

On  June  23, 1992,  the  Administration’s 
legislative  proposal  on  Medical  and 
Health  Insurance  Information  was 
introduced  (Bill  No.  S2878).  One  major 
goal  of  the  legislation  is  to  foster 
development  of  an  electronic  network  to 
simplify  claims  for  cimsumers,  and 
improve  information  exchange 


throughout  the  health  care  system.  The 
DHHS,  as  part  of  a  Federal  government¬ 
wide  effort,  is  committed  to  taking  every 
step  it  can  to  achieve  this  goal  with  or 
without  legislation.  This  advance  notice 
of  propos^  rulemaking  delineates  many 
of  the  steps  the  Department  plans  to 
take. 

Moving  toward  fully  automated  and 
standardized  claims  processing  will 
eliminate  unnecessary  costs  and 
burdens  of  the  health  care  system  while 
strengthening  administrative  activities 
that  improve  the  quality  of  health  care. 

It  is  generally  recognized  that  the 
existing  range  of  claims  processing 
requirements  leads  to  duplicate  billing. 
Inefficiencies,  and  poor  coordination  of 
benefits.  The  standardization  of  data 
elements  and  electronic  transactions 
will  increase  the  number  of  health  care 
claims  processed  electronically  by  a 
minimum  of  10  percent  annually.  We 
anticipate  that  the  increased  use  of 
electronic  claims  will  help  reduce 
administrative  costs  by  eliminating  the 
need  for  re-keying  information,  postage, 
and  the  vast  amount  of  paperwork 
involved  in  ordering  health  care  items  or 
services,  invoicing,  and  remitting 
payment  to  physicians  and  other 
providers. 

The  goal  in  a  standardized  claims 
processing  environment  is  for  all  non- 
hospital-based  physicians  receiving 
payment  from  either  the  Medicaid  or 
Medicare  programs  to  submit  their 
claims  electronically  and  in  a 
standardized  format.  Reaching  this 
objective  involves  two  components. 
Common  billing  forms  must  be 
developed  using  standardized  data 
elements  and  data  definitions.  Also, 
electronic  data  transaction  standards 
must  be  developed  and  adopted  by  all 
non-institutional  providers  who  receive 
payment  from  Medicaid  or  Medicare. 
'This  Advance  Notice  of  Proposed 
Rulemaking  publicly  announces  our 
intention  to  require  all  State  Medicaid 
programs  to  adopt  these  standards,  once 
they  have  been  developed,  as  a 
condition  for  receiving  Federal  financial 
participation  in  payment  for  Medicaid 
claims. 

II.  Purpose  of  Advance  Notice  of 
Propo^  Rulemaking 

Hiis  Advance  Notice  of  Proposed 
Rulemaking  outlines  the  administrative 
steps  HCFA  intends  to  take  to  move 
State  Medicaid  programs  and  Medicaid 
providers  towaid  the  use  of 
standardized  claims  processing  forms 
using  standard  data  elements  and  data 
transacticm  procedures.  It  also  seeks 
public  comment  on  the  proposed 
process.  All  of  the  activities  discussed  in 
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this  notice  will  be  coordinated  with 
other  Federal  government  health  care 
programs  and  the  private  initiatives 
being  pursued  consistent  with  the  WEDl 
report  recommendations. 

HCFA  has  moved  toward  the 
projective  of  reduced  administrative 
burden  by  its  revision  and  use  of  the 
Medicare  Health  Insurance  Claim  Form 
(HCFA-1500).  The  latest  version  was 
developed  through  the  Uniform  Claims 
Form  Task  Force  (UCFTF),  in  which 
representatives  of  the  following 
organizations  participated:  Health 
Insurance  Association  of  America. 
Department  of  Labor,  Railroad 
Retirement  Board,  Virginia  Department 
of  Medical  Assistance  Services, 

American  Medical  Association,  Blue 
Cross-Blue  Shield  Association,  Office  of 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services,  and 
Travelers  Insurance  Company.  The 
UCFTF  is  continuing  its  revision  efforts 
as  di^iculties  with  the  form  surface  and 
more  potential  users  of  the  form  get 
involved. 

While  not  required  to  do  so,  the 
majority  of  State  Medicaid  agencies 
now  use  the  HCFA-1500  for  non- 
institutional  provider  claims  processing. 
However,  because  no  standards  have 
been  developed,  inconsistencies  exist 
among  States,  as  well  as  between  the 
Medicaid  and  Medicare  programs,  in 
how  the  form  is  used.  Additionally,  each 
State  has  different  capabilities  for 
electronically  processing  claims,  which 
can  lead  to  even  more  inconsistencies 
among  State  Medicaid  programs. 

HCFA  intends  to  work  closely  with 
the  State  Medicaid  Director's 
Association  (SMA),  the  Medicare 
program,  the  UCFTF,  the  American 
National  Standards  Institute  (ANSI), 
and  other  interested  parties  to  develop  a 
universal  paper  claims  processing  form 
containing  standard  data  elements  for 
use  by  physicians  and  other  non- 
institutional  providers  receiving 
payments  from  the  Medicaid  or 
Medicare  programs,  using  the  existing 
HCFA-1500  as  a  model.  Given  the 
variety  of  providers  in  the  Medicaid  and 
Medicare  programs,  the  specific 
providers  who  would  be  required  to  use 
a  standardized  claims  processing  format 
would  be  determined  throughout  the 
workgroup  process. 

Although  the  HCFA-1500  is  primarily 
a  paper  form,  revising  the  form 
according  to  the  process  outlined  below 
would  lead  to  the  creation  of 
standardized  data  elements  and 
definitions.  This  will  lay  the  groundwork 
for  a  universal  electronic  claims 
processing  form,  thus  furthering  the' 
ultimate  goal  of  a  fully  automated  health 
care  system. 


HCFA  also  intends  to  work  with 
States  to  adopt  electronic  data 
interchange  (EDI)  transaction  standards, 
which  are  being  developed  by  the  ANSI 
X12N  Insurance  Subcommittee  (referred 
to  as  ANSI  X12).  The  ANSI  X12  is 
developing  standards  for  the  following 
health  care  transactions:  health 
payment,  enrollment,  health  claims, 
eligibility,  and  computerized  patient 
records.  In  accordance  with  the 
requirements  of  Federal  Information 
Processing  Standards  (FIPS)  Publication 
161,  published  in  the  Federal  Register  on 
March  29. 1991  (58  FR  13123),  HCFA, 
including  a  representative  from  HCFA’s 
Medicaid  Bureau,  would  participate  in 
the  standards  setting  process  under  the 
auspices  of  ANSI  X12.  With  input  from 
all  interested  parties,  an  Xl2  EDI 
transaction  set  will  be  developed  that 
incorporates  all  standard  data  elements 
and  definitions  required  by  the  various 
interested  parties.  This  will  have  the 
benefit  of  developing  a  single  EDI 
transaction  set  that  meets  the  needs  of 
all  interested  parties,  and  also  results  in 
the  improvement  of  the  paper  HCFA- 
1500. 

HCFA  intends  to  work  with  ANSI  and 
the  States  as  the  standards  are  being 
developed  to  ensure  that  concerns 
specific  to  the  medicaid  program  are 
represented.  HCFA  has  already 
committed  itself  to  adopting  the  ANSI 
X12  standards,  and,  as  mentioned 
earlier  in  this  preamble,  intends  to 
require  all  State  Medicaid  programs  to 
adopt  these  standards  as  a  condition  for 
receiving  Federal  financial  participation 
in  payment  for  Medicaid  claims.  The 
projected  date  for  use  of  the  standards 
is  January  1. 1995. 

The  process  outlined  below  is 
consistent  with  current  legislative 
proposals  to  streamline  health  care 
information  and  develop  uniform  claims 
processing  forms.  In  the  end,  we  believe 
this  process  will  contribute  to  efforts  to 
make  claims  format,  data,  and 
transaction  as  consistent  as  possible 
across  all  payors.  We  further  believe  it 
will  reduce  provider  inconvenience, 
lower  administrative  costs,  and  create  a 
more  automated  health  care  system  in 
the  future. 

III.  Objectives  of  the  Proposed  Rule 

We  intend  to  issue  a  proposed  rule 
that  would  achieve  the  following 
objectives: 

•  Minimize  the  reporting  burden  for 
providers  across  Federal  and  private 
reimbursement  programs  through 
streamlining  HCFA’s  health  care  billing 
requirements  in  accordance  with  the 
UCFTF  streamlining  efforts  underway 
and  similar  efforts  in  the  private  sector. 


•  Develop  an  appropriate  non-  - 
institutional  claims  processing  form  that 
provides  consistency  among  State 
Medicaid  programs  in  terms  of  standard 
data  elements  within  the  broader 
streamlining  efforts  of  the  HCFA-1500. 

•  Develop  EDI  compatibility  among 
State  Medicaid  programs  by  adopting 
EDI  transaction  standards  developed  by 
ANSI  X12. 

•  Coordinate  efforts  with  those 
already  underway  in  the  health  care 
industry  to  achieve  consistent  electronic 
data  standards  for  HCFA  and  the  rest  of 
the  health  care  industry.  We  would  seek 
full  participation  of  all  interested  parties 
in  these  efforts. 

•  Establish  time  lines  to  accomplish 
the  initiative,  and  hold  ourselves 
publicly  accountable  to  those  time 
frames. 

To  accomplish  these  objectives,  we 
would  implement  the  following  actions: 

•  HCFA  would  assess  the  current 
billing  process  in  each  State’s  Medicaid 
program,  looking  speciffcally  at  the 
following  areas:  . 

— ^The  State’s  use  of  the  HCFA-1500-. 

— Changes  that  need  to  be  made  to  the 
current  version  of  the  HCFA-1500  in 
order  to  meet  Medicaid-specific  or 
State-specific  needs; 

— ^The  State’s  electronic  claims 
capabilities;  and 

— ^The  ease  with  which  the  State  could 
adopt  the  ANSI  X12  standards. 

This  assessment  has  begun  and 
should  be  completed  by  December  1992. 

•  HCFA  and  the  SMDA  would  work 
with  the  UCFTF  to  reach  consensus  on  a 
universal  claim  form  with  standard  data 
elements,  using  the  HCFA-1500  as  a 
model.  Attention  would  be  given  to 
addressing  and  incorporating  the 
particular  needs  of  the  Medicaid 
programs.  The  UCFTF  will  try  to 
determine  what  types  of  form  or  forms 
would  create  the  most  efficient  billing 
process  such  that  a  majority  of  non- 
institutional  providers  could  easily  use 
the  claim  form(s),  and  will  work  to  reach 
consensus  on  the  development  of  a 
universal  claims  processing  form.  This 
consensus  may  result  in  the  adoption  of 
a  multiple  form  approach  similar  to  the 
tax  form  structure,  or  a  common  form 
with  special  add-ons  to  accommodate 
specific  Medicaid  services  or  needs  or 
other  unique  or  narrowly  applicable 
billing  needs  for  Federal,  State,  or 
private  health  insurance  programs.  The 
UCFTF  is  scheduled  to  complete  its 
work  on  the  Medicaid/Medicare  claims 
processing  form  by  January  1994. 

•  The  UCFTF  also  will  use  its 
consensus  buildins  process  and 
industry-wide  input  to  develop 
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standardized  data  elements  and 
definitions.  These  data  standards  would 
then  be  used  on  the  revised  claims 
processing  forms  and  would  be 
appropriate  for  incorporation  into  the 
/^Sl  X12  electronic  health  claim 
standards. 

•  Once  the  UCFTF  has  agreed  upon  a 
revised  claim  form  structure  with 
standardized  data  elements  and 
definitions,  and  any  necessary  separate 
forms  or  add-ons,  HCFA  would  mandate 
the  use  of  the  form  on  an  exclusive  basis 
by  all  non-institutional  providers 
receiving  payment  from  Medicaid  or 
Medicare  (i.e.,  variations  on  the  HCFA- 
1500  would  not  be  allowed  by  any 
providers,  States,  or  carriers).  However, 
prior  to  mandating  the  use  of  the  revised 
claim  form  for  all  Medicaid  and 
Medicare  non-institutional  providers, 
HCFA  would  determine  if  a  regulation  is 
necessary  to  impose  the  requir^  use  of 
the  form,  or  if  instructions  or  other 
guidance  are  sufficient  under  existing 
authority.  In  either  case,  HCFA  would 
issue,  by  Januciry  1994,  a  proposed  rule 
or  guidance  mandating  that  all  States 
use  the  standardized  forms  exclusively. 
The  projected  date  for  use  is  January  1, 
1995. 

•  Simultaneous  with  the  development 
and  implementation  of  a  universal 
claims  processing  form,  ANSI  X12  will 
be  developing  standard  format  and 
record  layouts  as  well  as  transaction 
standards,  with  increased  involvement 
from  representatives  of  the  Medicaid 
program.  HCFA  would  work  through  its 
representatives  on  the  ANSI  X12 
Insurance  Subcommittee  to  ensure  that 
HCFA’s  positions  are  clearly  understood 
and  represented.  We  understand  that 
the  SMDA  plans  to  appoint  a 
representative  to  the  ANSI  X12 
Subcommittee.  HCFA  would  work  with 
the  SMDA’s  representative  to  further 
ensure  that  the  State's  views  are 
understood  and  incorporated.  ANSI  X12 
plans  to  complete  its  draft  health  claims 
processing  standards  (ANSI  837)  by 
October  1992, 

•  Once  the  UCFTF  has  developed 
standard  data  elements  and  definitions, 
and  ANSI  X12  has  developed  standard 
format  and  record  layouts  and  data 
transaction  standards,  each  with  the 
input  of  HCFA  and  the  States,  HCFA 
would  mandate  that  all  State  Medicaid 
agencies  convert  their  systems  to 
conform  with  the  ANSI  X12  standards. 
Prior  to  mandating  adoption  of  the  ANSI 
X12  standards  for  Medicaid,  HCFA 
would  determine  if  a  regulation  is 
necessary  to  require  the  conversion,  or  if 
instructions  or  other  guidance  are 
sufficient  under  existing  authority. 
Medicaid's  conversion  to  Ae  A^^  X12 


standards  would  ensure  that  all  States 
are  able  to  receive  health  daims 
electronically  and  in  a  uniform  manner. 
HCFA’s  lead  in  this  effort  will  be  an 
incentive  for  providers  to  increase  the 
number  of  claims  they  submit 
electronically  and  will  move  our  health 
care  system  one  step  closer  to  being 
fully  automated.  HCFA  would  issue,  by 
January  1994,  a  proposed  rule  or 
guidance  mandating  that  all  State 
Medicaid  programs  adopt  the  ANSI  Xl2 
standards.  The  projected  date  for  use  is 
January  1, 1995. 

IV.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  normally  receive  on  a 
proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
ail  comments  we  receive  by  the  date 
and  time  speciHed  in  the  "Dates” 
section  of  this  preamble,  and  will 
address  such  comments  in  any  proposed 
regulation  which  results  from  this 
advance  notice. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.778,  Medical  Assistance 
Program.) 

Dated:  August  26, 1992. 

William  Toby, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

[FR.  Doc.  92-25187  Filed  10-16-92;  &-45  am] 
BIUJNG  CODE  4120-41-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  514, 580, 581  and  583 

[Docket  No.  92-37] 

Financial  Responsibility  for  Non- 
Vessel-Operating  Common  Carriers 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  ("FMC  or  “Commission”) 
proposes  to  amend  its  regulations 
governing  the  financial  responsibility 
requirements  of  Non-Vessel-Operating 
Common  Carriers  ("NVOCCs")  in 
response  to  the  Non-Vessel-Operating 
Common  Carrier  Act  of  1991  (“1991 
Act”).  The  1991  Act  amended  the  Non- 
Vessel-Operating  Comnum  Carrier 
Amendments  of  1990  (“1960 
Amendments”)  to  permit  the 
Commission  to  accept — in  addition  to 
bonds — insurance  or  other  surety  as  ' 
proof  of  an  NVOCCs  financial 
responsibility.  The  1961  Act  also  deleted 
the  $50,000  minimum  amount  for  a  bond 
previous^  prescribed  by  the  1990 
Amendments.  The  proposed  rule  would: 


(1)  Specify  the  conditions  for  accepting 
insurance  and  guaranties  as  means  to 
evidence  an  NVOCCs  financial 
respmisibility;  (2)  provide  forms  and 
procedures  for  accepting  insurance  and 
guaranties  as  evidence  of  an  NVOCCs 
financial  respcmsibility;  (3)  specify 
guidelines  for  evaluating  the 
acceptability  of  insurance  companies 
and  guarantors;  and  (4)  specify  the 
amount  and  method  of  coverage. 

DATES:  Comments  (original  and  15 
copies)  must  be  received  at  the 
Commission  on  or  before  November  18, 
1992.  The  date  of  mailing  will  not  be 
accepted  as  the  date  of  filing  in  this 
proceeding. 

ADDRESSES:  Comments  (Original  and  15 
copies)  to:  Joseph  C  Polking,  Secretary, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20573-0001. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Austin  L.  Schmitt,  CHrector,  Bureau  of 
Trade  Monitoring  and  Analyms,  Federal 
Maritime  Commission,  800  North  Capitol 
Street,  NW.,  Washington,  DC  20573- 
0001,  (202)  523-5787. 

SUPPLEMENTARY  INFORMATION: 

Background 

A.  The  1990 Amendments 

The  1990  Amendments  amended  the 
Shipping  Act  of  1984  (“1984  Act”),  46 
U.S.C.  app.  1701  et  seq.,  by  adding  a  new 
section  23, 46  U.S.C.  app.  1721,  to  (1) 
require  NVOCCs  to  obtain  a  bond  to 
ensure  their  financial  responsibility  for 
damages,  reparations  or  penalties;  (2) 
specify  the  amount  of  the  bond  to  be  no 
less  than  $50,000;  (3)  require  that  any 
bond  submitted  be  issued  by  a  surety 
company  found  acceptable  by  the 
Secretary  of  the  Treasury;  (4)  provide 
that  any  bond  obtained  be  available  to 
pay  any  judgment  for  damages  against 
an  NVOCC  arising  from  its 
transportation-related  activities,  or 
order  for  reparations  issued  pursuant  to 
section  11  of  the  1984  Act,  40  U.S.C.  app, 
1710,  or  any  penalty  assessed  pursuant 
to  section  13  of  the  1984  Act,  46  U.S.C. 
app.  1712;  (5)  require  the  designation  of 
a  resident  agent  for  NVOCCs  not 
domiciled  in  the  United  States;  and  (6) 
provide  for  the  suspension  or 
cancellation  of  any  or  all  tari^  an 
NVOCC  for  failure  to  maintain  a  bond 
or  designate  a  residtait  cigent,  or  for  a 
violation  of  section  10(a)(1)  of  foe  1904 
Act,  46  U.S.C  app.  1709(a)tl). 

Sectfon  10(b)  of  foe  1984  Act,  46  U.S.C 
app.  1709(b).  was  also  amended  to  make 
it  a  prohibited  act  for  (1)  A  common 
carrier  or  coi^rence  to  knowingly  and 
willfiitty  accept  cargo  from,  or  transport 
cargo  for,  the  accoimt  of  an  unbonded  or 
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untariffed  NVOCC;  or  (2)  an  ocean 
common  carrier  or  conference  to 
knowingly  and  willfully  enter  into  a 
service  contract  with  an  unbonded  or 
untariffed  NVOCC. 

The  Commission's  interim  rule  (56  FR 
1493.  lanuary  15, 1991)  and  final  rule  (56 
FR  51987,  October  17, 1991) 
implementing  the  1990  Amendments 
became  effective  April  15,  and 
November  18. 1991,  respectively. 

B.  The  1991  Act 

On  March  9, 1992,  the  President 
signed  H.R.  3866,  Public  Law  102-251. 
S^tion  201  of  this  statute  contains  the 
Non-Vessel-Operating  Conunon  Carrier 
Act  of  1991.  The  1991  Act  amends  the 

1990  Amendments  to  permit  the 
Commission  to  accept — in  addition  to 
bonds — insurance  or  other  surety  as 
proof  of  an  NVOCC’s  ffnancial 
responsibility.  Additionally,  the  $50,000 
minimum  amount  for  a  bond  prescribed 
in  the  1990  Amendments  is  deleted.  The 

1991  Act  became  effective  June  7, 1992. 

In  remarks  accompanying  this 

legislation.  Congressman  Walter  B. 

Jones  stated  that  there  was  merit  to 
giving  the  FMC  more  flexibility  in  the 
manner  by  which  it  assures  that 
NVOCCs  are  financially  responsible. 

138  Cong.  Rec.  H70-H71  (daily  ed. 
January  28, 1992)  (statement  of  Rep. 
Jones).  He  further  noted  that,  although 
Congress  was  granting  the  Commission 
the  authority  to  allow  methods  for 
financial  security  other  than  bonds,  it 
was  not  necessarily  requiring  changes  in 
the  present  regulatory  structure.  Mr. 
Jones  asserted  that  the  current  rules  are 
an  effective  way  of  ensuring  financial 
responsibility  by  NVOCCs.  He  therefore 
cautioned  that,  if  the  Commission 
chooses  to  allow  alternative  methods,  it 
should  ensure  that  shippers  are  afforded 
no  less  protection  than  provided  by  a 
bond  and  that  any  alternative  method 
the  Commission  might  accept  should  be 
no  more  procedurally  cumbersome  for 
injured  claimants  than  are  bonds.  Lastly, 
Mr.  Jones  referred  to  the  Commission's 
experience  with  overseeing  financial 
responsibility  requirements  relating  to 
passenger  vessels,  and  suggested  that 
the  Commission  take  full  advantage  of 
this  experience  when  implementing  the 
new  legislation. 

Congressman  Davis,  the  only  other 
Congressman  to  comment  on  the 
legislation,  stated  that  the  current  law 
has  proven  to  be  costly  to  small 
businesses  in  that  it  only  allows  the 
posting  of  a  bond.  He  further  indicated 
that  tlie  change  in  the  law  should  not 
diminish  NVOCC  financial 
responsibility.  136  Cong.  Rec.  H71  (daily 
ed.  January  28. 1992)  (statement  of  Rep. 
Davis). 


C.  The  Advance  Notice 

This  proceeding  was  initiated  by  an 
Advance  Notice  of  Proposed 
Rulemaking  (“ANPR")  published  in  the 
Federal  Register,  57  FR  27413  (June  19, 
1992),  requesting  comment  on 
implementing  the  1991  Act.  The  ANPR 
requested  comment  on;  (1)  the 
appropriateness  of  accepting  insurance 
and  guaranties  as  evidence  of  an 
NVOCCs  financial  responsibility,  as 
well  as  suggestions  for  other  types  of 
surety;  (2)  the  development  of  forms  and 
procedures  for  certain  sureties;  (3) 
guidelines  for  evaluating  the 
acceptability  of  companies  that  issue 
sureties,  other  than  bonds;  and  (4)  the 
appropriate  amount  and  possible 
methods  of  protection  to  cover  an 
NVOCCs  financial  responsibilities 
under  the  1991  Act 

Thirteen  comments  were  received  in 
response  to  the  ANPR.  Comments  were 
submitted  by  the  following  conferences: 
The  Trans-Pacific  Freight  Conference  of 
Japan  and  the  Japan-Atlantic  and  Gulf 
Freight  Conference  (“Japan 
Conferences’*);  jointly  by  the  Asia  North 
America  Eastbound  Rate  Agreement, 
“8900''  Lines,  Israel  Trade  Conference, 
South  Europe/U.S.A.  Freight 
Conference,  U.S.  Atlantic  &  Gulf 
Western  Mediterranean  Rate 
Agreement  and  the  U.S.  Atlantic  &  Gulf 
Ports/Eastem  Mediterranean  and  North 
African  Freight  Conference  (“ANERA  et 
aL")\  Jointly  by  the  Venezuelan 
American  Maritime  Association. 

Atlantic  and  Gulf/West  Coast  South 
America  Conference,  United  States/ 
Central  America  Liner  Association, 
Central  America  Discussion  Agreement, 
United  States  Atlantic  and  Gulf/ 
Hispaniola  Steamship  Freight 
Association,  Hispaniola  Discussion 
AgreemenL  United  States  Atlantic  Gulf/ 
Southeastern  Caribbean  Steamship 
Freight  Association,  Southeastern 
Caribbean  Discussion  Agreement, 
Jamaica  Discussion  AgreemenL  United 
Slates/Panama  Freight  Association, 
PANAM  Discussion  Agreement,  Puerto 
Rico/Caribbean  Discussion  Agreement, 
Caribbean  and  Central  American 
Discussion  Agreement,  Ecuador 
Discussion  Agreement,  and  the  United 
States  Atlantic  and  Gulf/Ecuador 
Freight  Association  (“Latin  American 
Agreements");  the  Pacific  Coast/ 
Australia-New  Zealand  Tariff  Bureau 
("PCATB");  and  the  Inter-American 
Freight  Conference  (“lAFC"). 

Comments  were  also  submitted  by  the 
following  shipping  intermediaries:  the 
International  Association  of  NVOCCs 
(“lANVOCC):  the  International 
Federation  of  Freight  Forwarders 
Associations  (“FIATA");  Fritz 


Companies,  Ina  (“Fritz");  the  National 
Customs  Brokers  and  Forwarders 
Association  of  America,  Inc. 
(“NCBFAA”),  and  the  Pacific  Coast 
Council  of  Customs  Brokers  and  Freight 
Forwarders  Associations,  Inc.  (“PCC"). 
Insurance  industry  comments  were 
received  from  the  Customs  Bond 
Committee  of  the  American  Surety 
Association  ('TASA")  and  the  Surety 
Association  of  America  (“SAA").  The 
Department  of  Transportation  (“DOT') 
also  submitted  comments.  Because  a 
number  of  commenters  take  essentially 
similar  positions,  we  will  make 
generalized  representations  without 
individual  attribution,  imless  otherwrise 
appropriate. 

Summary  of  Comments 

A.  Types  of  Coverage 
1.  Insurance 

The  ANPR  recognized  that  insurance 
coverage  able  to  satisfy  the 
requirements  of  the  1991  Act  could  be 
obtained  in  different  forms  including 
either  individual  or  group  coverage.  It 
noted  the  possibility  that  some  NVOCCs 
could  use  current  policies,  while  others 
may  have  to  acquire  some  form  of  new 
coverage.  The  Commission's  primary 
concern  was  that  NVOCCs  provide 
evidence  of  financial  responsibility  as 
required  under  the  1991  Act,  and  that 
any  NVOCC  using  insurance  must 
ensure  th^t  it  is  covered  for  all  liabilities 
arising  under  the  Shipping  Act  of  1984. 

The  ANPR  presented  one  possible 
approach  for  the  use  of  insurance  as  a 
means  to  ensure  an  NVOCCs  financial 
responsibility.  That  approach  would 
allow  a  group  or  association  of  NVOCCs 
to  provide  the  Commission  with  a 
certified  list  of  its  members  that  carry 
liability  and/or  errors  and  omissions 
insurance  adequate  to  satisfy  each 
NVOCCs  responsibility  under  the  1991 
Act.  Each  NVOCCs  insurance  policy 
would  have  to  permit  claims  against  the 
insurer  for  risks  stated  in  the  1991  Act, 
and  the  group  would  require  its 
members  to  provide  it  with  a  valid 
certificate  of  insurance  on  a  periodic 
basis.  The  group  would  be  required  to 
advise  the  Commission  of  all  members 
carrying  the  required  insurance,  and 
keep  the  Commission  apprised  of  any 
changes  to  its  list.  The  name  of  each 
insurer,  along  witli  a  sample  copy  of 
each  insurance  policy,  would  be 
provided  to  the  Commission  by  the 
group.  Should  some  specific  risk 
contained  in  the  1991  Act  not  be  covered 
in  the  basic  insurance  policy,  members 
would  be  required  to  oiitain  another 
form  of  coverage  for  such  risk,  either 
individually  or  with  a  group.  The  group 
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or  association  would  be  responsible  for 
apprising  the  Commission  of  any 
member  in  this  category,  along  with  the 
type  of  additional  coverage  obtained 
and  verification  or  proof  thereof.  The 
Commission  also  would  require  some 
form  of  documentation,  e.g.,  articles  of 
incorporation,  bylaws,  etc.,  of  any 
group  or  association  using  this 
procedure  to  ascertain  its  authenticity 
and  acceptability  to  represent  its 
members.  The  Commission  would 
review  the  qualifications  of  the 
insurance  companies  to  ensure  their 
acceptability. 

The  ANPR  pointed  out  that  the 
development  of  verification  procedures 
to  ascertain  the  acceptability  of  the 
underwriting  entity  would  be  necessary 
for  any  rule  that  provided  for  insurance 
(either  individual  or  group)  as  an 
acceptable  means  to  evidence  an 
NVOCC’s  financial  responsibility.  It 
requested  comment  on  possible  forms 
and  procedures  for  verifying  insurance 
companies. 

The  ANPR  also  anticipated  that  U.S.- 
based,  as  well  as  foreign-based, 
insurance  companies  would  provide 
NVOCCs  with  insurance  to  cover  their 
financial  responsibilities  under  the  1991 
Act,  and  requested  comment  on 
standards  that  it  could  apply  to 
insurance  companies  located  in  the  U.S., 
as  well  as  in  foreign  countries.  The 
Commission  acknowledged  the 
existence  of  rating  institutions  that  rate 
the  financial  stability  and  underwriting 
record  of  insurance  companies  and 
requested  comment  on  whether  such 
rating  institutions’  standards  could  be 
used  to  evaluate  the  financial  status  of 
insurance  companies  located  in  both  the 
U.S.  and  foreign  countries.  Comment 
also  was  requested  on  whether 
insurance  companies  located  in  foreign 
countries  maintain  assets  in  the  U.S.,  or 
should  be  required  to  do  so.  Suggestions 
for  other  possible  methods  of  evaluating 
the  acceptability  of  insurance 
companies  also  were  requested.  In 
addition,  comment  was  requested  on 
any  perceived  adverse  effects  on 
beneficiaries  and  the  industry  in  general 
regarding  the  submission,  processing 
and  settlement  of  claims  under 
insurance  coverage. 

With  a  single  exception,  all 
commenters  support  the  use  of 
insurance  as  a  means  to  ensure  an 
NVOCC’s  financial  responsibility. 
Commenters  generally  endorse  the 
approach  presented  in  the  ANPR  with 
respect  to  insurance,  provided  persons 
doing  business  with  NVOCCs  are 
afforded  no  less  protection  than  is 
provided  under  the  current  bonding 
regulations.  Commenters  also  stress  that 


Commission-approved  financial  security 
instruments  should  be  no  more 
procedurally  cumbersome  for  the 
claimant  than  are  bonds.  DOT  states 
that  the  Commission  should  proceed 
from  the  premise  that  the  shipper 
protections  contemplated  by  Congress 
are  to  be  accomplished  in  the  manner 
least  burdensome  to  NVOCCs.  The 
lANVOCC  believes  that  group  coverage 
would  be  beneficial  both  in  terms  of  the 
commercial  flexibility  it  would  allow,  as 
well  as  alleviating  the  perceived 
problem  that  some  smaller  NVOCCs 
may  have  in  obtaining  a  bond. 

PLATA  supports  the  general  group 
insurance  concept  as  outlined  in  the 
ANPR  and  provides  specific  guidelines 
its  members  would  follow  to  implement 
such  a  program.  FIATA  suggests  that  the 
Commission  rely  on  PLATA’S  qualified 
national  fi'eight  forwarders  associations 
to  ensure  the  acceptability  of  each 
NVOCC  member’s  coverage.  Each 
association  would  separately  notify  the 
Commission  of  its  intent  to  participate 
in  such  a  program  and  would  verify  its 
own  members’  coverage  by  reviewing 
annual  certificates  of  insurance  or  other 
documentation.  The  name  and  address 
of  any  listed  NVOCC’s  insurer,  as  well 
as  a  sample  copy  of  the  insurance  policy 
would  be  furnished  to  the  Conunission 
upon  request.  Such  insurance  would  be 
required  to  permit  claims  to  be  made 
against  the  insurer  by  U.S.  shipper 
customers  in  the  United  States. 

Each  association  would  require  its 
members  to  notify  it  within  30  days  of 
any  cancellation  of  insurance,  and  in 
turn,  the  association  would  notify  the 
Commission  within  30  days  of  such  a 
cancellation.  Each  qualifying 
association  would  maintain  a  bond  or 
guaranty  to  cover  risks  not  covered  by 
the  basic  insurance  policy — such  as  civil 
penalties — for  up  to  $50,000  per  member. 
PLATA  states  that  claims  against  an 
NVOCC  could  be  made  directly  against 
a  national  association’s  bond,  not  to 
exceed  $50,000.  Each  qualifying 
association’s  aggregate  bond  amoimt 
would  vary  depending  on  the  number  of 
NVOCC  members,  but  in  no  instance 
should  an  association  be  required  to 
post  a  bond  in  excess  of  one  million 
dollars  ($1,000,000).  PLATA  contends 
that  in  many  countries  with  few 
NVOCCs  and  low  historical  levels  of 
cargo  movement,  a  significantly  lower 
bond  amount  would  be  in  order. 

PIATA  submits  that  the  Commission’s 
approach  to  group  insurance,  as 
modified  by  PIATA,  would  provide  at 
least  the  level  of  protection  required  by 
the  1991  Act,  as  insurance  claims  are 
frequently  easier  to  submit  and  process 
than  are  claims  against  a  bond.  It  notes 


that  while  the  national  associations  will 
not  be  “individually  liable”  for  each 
member’s  covered  risks,  they  have  an 
interest  in  seeing  that  their  members 
handle  covered  claims  properly  and  live 
up  to  their  obligations.  PIATA  believes 
that  this  approach  will  lessen  the 
burden  on  NVOCCs  around  the  world  to 
meet  financial  responsibility 
requirements  and  may  also  encourage 
many  companies  to  participate  in  the 
U.S.  trades. 

The  Japan  Conferences  suggest  that 
individual  or  group  policies  be  designed 
and  limited  to  the  tj^e  of  risks  set  forth 
in  the  1991  Act,  and  that  existing 
policies  should  not  be  accepted.  They 
note  that  existing  policies  may  not 
include  all  the  risks  which  must  be 
covered  and  would,  therefore,  result  in  a 
patchwork  of  policies  by  one  or  more 
insurers  (and  riders  thereto)  through 
which  a  claimant  would  have  to  wade  to 
enforce  a  judgment.  Acceptance  of  non¬ 
standard  insurance  policies  allegedly 
would  place  a  burden  on  the 
Commission  to  review  the  legal 
adequacy  and  terms  of  coverage  for 
various  combinations  of  sureties  for  a 
potentially  large  number  of  NVOCCs. 

The  lAPC  believes  that,  given  the 
relatively  large  number  of  NVOCCs 
currently  on  file  with  the  Commission 
compared  to  the  number  of  passenger 
vessel  operators  on  file,  the 
Commission’s  regulations  pertaining  to 
passenger  vessel  financial  responsibility 
may  be  inappropriate  for  the 
administration  of  a  similar  program  that 
would  provide  for  insurance  for 
NVOCCs.  Instead,  the  lAFC  suggests  the 
Commission  consider  the  U.S.  Coast 
Guard’s  regulations  relating  to  financial 
responsibility  for  water  pollution  which 
require  the  applicant  to  file  a  document 
in  a  form  prescribed  by  the  agency  that 
confirms  the  amount  and  type  of 
coverage  required,  and  allows  for  claims 
to  be  made  against  it.  The  Japan 
Conferences  similarly  suggest  that  the 
Commission  draft  the  precise  language 
for  insurance  policies  (individual  and 
group)  to  assure  all  policies  cover  the 
same  risks  in  the  same  manner  so  that 
the  ability  to  collect  from  a  policy  will 
be  imiform  regardless  of  the  insurance 
company  involved. 

ANERA  et  al,  argue  that  while 
requiring  a  group  or  association  to 
submit  a  certified  list  of  members  that 
carry  liability  and  sample  copies  of 
insurance  policies  would  be  useful,  the 
actual  insurance  policy  of  each  NVOCC 
should  be  filed  with  the  Commission 
and  made  publicly  available.  The  Japan 
Conferences  are  concerned  that 
allowing  associations  or  groups  of 
NVOCCs  to  assure  each  member’s 
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compliance  the  1991  Act  would  add 
a  significant  element  of  risk  for 
claimants.  Hiey  question  whether 
claimants  would  be  indemnified  by  the 
group  or  association  so  that  claimants 
could  enforce  a  judgment  against  a 
group  member  if,  for  example,  the  group 
failed  to  apprise  the  Conunission  of  a 
member  I^OCC's  failure  to  maintain 
appropriate  coverage.  They  view  this 
t^e  of  arrangement  as  one  that 
“insulates”  NVOCCs  from  their 
responsibilities  under  the  1990 
Amendments  and  1991  Act.  They 
believe  each  NVOCC  should  be  required 
to  be  directly  and  solely  responsible  for 
maintaining  its  security  (whether 
insurance  or  bonds)  and  for  informing 
the  Commission  of  the  status  of  its 
financial  responsibility.  They  suggest 
that  group  coverage  be  limited  to  the 
conventional  type  where  lower  rates  are 
offered  to  a  large  number  of 
participants. 

ANERA  et  al,  add  that  for  the 
protection  of  claimants,  cancellations  of 
an  NVOCCs  tariff  should  not 
automatically  cause  the  cancellation  of 
the  NVOCCs  bond,  insurance  or 
guaranty  without  first  providing  public 
notice  in  the  Federal  Register.  ANERA 
et  al.,  explain  that  when  a  carrier  or 
shipper  has  a  claim  against  an  NVOCC 
that  is  tariffed  and  bonded,  an  attempt 
is  made  to  amicably  resolve  the  claim 
before  filing  suit  or  placing  a  claim 
against  the  NVOCCs  bond.  They  report 
that  in  some  cases,  when  a  claim  is 
ultimately  made,  it  is  found  that  the 
bond  has  been  canceled.  ANERA  et  al., 
therefore,  suggest  that  a  60-day  period 
fi^m  the  date  of  publishing  a  notice  of 
cancellation  in  the  Federal  Regbter 
would  be  appropriate  to  avoid  this 
problem. 

With  respect  to  the  ANPR’s  request 
for  comment  on  possible  forms  or 
procedures  the  Commission  shoidd  use 
for  accepting  imderwriters,  commenters 
endorse  the  use  of  relevant  industry 
rating  organizations  and  further  suggest 
that  where  possible,  the  Commission 
review  other  sources  to  ensure  the 
accuracy  of  ratings  institutions* 
evaluations.  DOT  recommends  the 
adoption  of  a  practice  similar  to  it  and 
the  Interstate  Commerce  Commission 
(“ICC”)  of  setting  coverage  amounts  and 
accepting  insurance  companies  that 
either  are  state  certified,  or  that  have 
received  a  siqterior  rating  level  as 
determined  by  organizations  such  as 
A.M.  Best  &  Company,  Standard  and 
Poor's  and  Moody’s. 

Commenters  suggest  that  foreign 
underwriters  be  required  to  provide 
their  written  consmt  to  accept  service 
of  legal  process  in  the  United  States  and 


designate  a  U.S.  agent  for  service  of 
such  process.  It  is  recommended  that  the 
procedures  for  this  designation  be 
similar  to  those  for  passenger  vessel 
guarantors. 

With  respect  to  whether  foreign-based 
insurance  companies  should  maintain 
assets  in  the  United  States,  ANERA  et 
al.,  stated  that  it  did  not  see  any  such 
need,  while  several  other  commenters 
believe  the  proceeds  of  any  security 
instrument  should  be  available  in  the 
United  States.  It  is  suggested  that  assets 
be  substantial  enough  to  cover  the 
entirety  of  the  coverage  provided  to  all 
NVOCCs. 

TASA  was  the  only  commenter 
opposed  to  the  use  of  insurance  as  a 
means  to  evidence  an  NVOCCs 
financial  responsibility.  It  believes  that 
alternate  forms  of  financial  security  will 
neither,  increase  the  protection  of  the 
shipping  industry,  increase  the 
availability  of  coverage,  nor  reduce  the 
cost  to  the  NVOCC.  TASA  states  that 
the  premium  on  a  $50,000  bond  is 
currently  between  $500  and  $750  and 
that  it  is  unrealistic  to  assume  that 
comparable  coverage  can  be  obtained 
for  less.  It  suggests  that  the  Commission 
consider  the  ICC’s  experience  in 
evaluating  various  types  of  financial 
security  that  might  provide  equivalent 
protection  to  the  surety  bonds  required 
for  property  brokers.  TASA  claims  that 
while  the  ICC  received  comments  on 
such  instniments  as  trust  funds, 
insurance  policies,  irrevocable  letters  of 
credit,  pieced  certificates  of  deposit 
and  security  escrow  accounts,  it 
determined  to  accept  only  trust  funds 
and  surety  bonds.  TASA  concludes  that 
the  present  bonding  system  appears  to 
satisfy  the  needs  of  the  shipping 
industry  and  should  remain  unhanged. 

2.  Other  Financial  Security 

Most  commenters  believe  that 
alternative  forms  of  security  in  lieu  of 
surety  bonds  would  be  acceptable  if 
sufficient  assets  are  available  in  the 
United  States  for  injured  parties.  SAA 
takes  the  position  that  guaranties  from 
non-regulated  or 'off-shore  companies 
with  little  or  no  available  asset  base  in 
the  U.S.  may  prove  to  be  worthless 
should  claims  arise  against  them.  DOT 
contends,  however,  that  there  should  be 
no  reason  to  preclude  the  use  of  foreign 
guarantors,  particularly  since  many 
NVOCCs  are  foreign  themselves. 
ANERA  et  al..  agree,  stating  that  it  has 
no  objection  to  &e  use  of  both  U.S.-  and 
foreign-based  guarantors. 

N^FAA  is  particularly  concerned 
about  the  availability  of  ^e  assets 
backing  £uiy  alternative  form  of 
financial  security.  It  is  said  to  be 
common  knowl^e  in  the  international 


transportation  industry — or  any 
international  industry — that  it  is  nearly 
impossible  to  recover  damages  against  a 
foreign-based  entity  that  has  no  assets 
physically  located  in  the  United  States. 

It  argues  that  even  assuming  the  country 
involved  has  established  procedures 
that  a  U.S.  or  foreign  citizen  may  follow 
to  enforce  a  judgment,  that  process 
involves  time  and  a  tremendous  amount 
of  money,  NCBFAA  suggests  that  one 
solution  to  this  problem  is  for  the 
Commission  to  mandate  that  all 
insurance  or  guarantee  companies 
providing  coverage  to  NVOCCs  have 
sufficient  assets  located  in  the  U.S. 
ANERA  et  al.,  presume  that  guarantors 
will  often  be  affiliate  companies  of 
NVOCCs,  e.g.,  a  parent  compeiny.  They 
suggest  that  in  o^er  to  determine  their 
acceptability,  the  Commission  should 
require  that  they  maintain  a  minimum 
amount  of  assets  in  this  country  or 
conduct  a  certain  minimum  amount  of 
business  in  the  United  States  and  have 
sufficient  ties  to  this  country  to  afford 
U.S.  courts  jurisdiction  over  them. 

Commenters  are  also  concerned  that 
any  alternative  instruments  the 
Commission  accepts  be  equally 
available  for  collection  by  claimants  as 
surety  bonds.  TASA  states  that  bonds 
are  legally  superior  to  guaranty 
instruments  in  protecting  the  shipping 
public  because  a  guarantor  is  only 
secondarily  liable  for  the  debt  of 
another,  whereas,  under  a  bond,  the 
principal  and  the  surety  are  jointly  and 
severally  liable.  TASA  therefore 
concludes  that  a  claimant’s  prospects 
for  recovery  are  reduced  under  a 
guaranty.  TThe  Japan  Conferences  echo 
this  concern,  stating  that  guarantors  are 
secondarily  liable  and  must  pay  only 
after  the  primary  party  is  unable  to  pay. 
The  lAFC  believes  that  since  the  19^ 
Act  refers  to  “other  surety"  and  not  to 
“guarantor,”  the  form  of  the  guaranty 
should  provide  that  a  claimant  be  able 
to  proceed  directly  against  the  guarantor 
without  having  to  proceed  first  against 
the  NVOCC. 

Finally^  commenters  are  concerned 
that  the  security  actually  provided  by  an 
alternative  financial  security  provider 
be  carefully  evaluated  by  the 
Commission.  TASA  observes  that 
sureties  perform  a  valuable  function  by 
evaluating  the  NVOCCs  fiscal  integrity 
when  they  underwrite  a  bond.  Sureties 
are  said  to  satisfy  themselves  that  the 
NOVCC  is  fiscally  responsible,  function 
on  a  day-to-day  basis  without  incurring 
the  risk  of  default  under  the  bond,  and 
in  the  event  a  default  occurs,  satisfy  the 
claimant  or  reimburse  the  surety  who 
pays  the  claim.  TASA’s  implicit  concern 
appears  to  be  tihat  a  provider  of  an 
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alternative  form  of  Hnancial  security 
may  be  less  vigilant  than  a  surety 
company. 

In  order  to  delineate  a  uniform  set  of 
Hnancial  responsibilities,  ANERA  et  oL, 
suggest  the  use  of  a  standard  guaranty 
form  patterned  after  one  currently  used 
by  the  Commission  for  passenger  vessel 
non-performance  coverage.  DOT  urges 
that  any  such  procedures  be  flexible  and 
non-onerous. 

B.  Level  and  Methods  for  Determining 
Surety  Amount 

The  ANPR  requested  comment  on  the 
appropriate  level  of  coverage  to  protect 
the  interests  of  shippers,  ocean  common 
carriers  and  others  who  do  business 
with  NVOCCs,  and  requested  comment 
on  whether  other  methods  to  determine 
the  coverage  amount  are  desirable  or 
practical.  It  also  requested  comment  on 
whether  the  coverage  level  should  vary 
depending  on  the  type  of  surety  used. 

The  majority  of  commenters  believe 
the  $50,000  minimum  bond  amount 
currently  required  by  the  1990  Act  is 
sufficient  and  should  be  maintained  for 
all  NVOCCs  regardless  of  size.  They 
argue  that  the  industry  and  the 
Commission  have  not  had  enough 
experience  with  the  $50,000  minimum 
bond  amount  to  warrant  change  at  this 
time.  Most  commenters  who  advocate  a 
sliding  scale  approach  for  determining 
the  surety  amount  also  argue  that  a  floor 
of  at  least  $50,000  should  be  maintained. 

Commenters  that  recommend 
implementing  a  sliding  scale  method 
submit  suggestions  that  include  sliding 
scales  based  on:  (1)  An  NVOCC’s  gross 
revenue,  with  a  minimum  amount  of 
$50,000  and  a  maximum  of  $250,000;  (2) 
110  percent  of  an  NVOCC’s  highest 
unearned  revenue  over  a  certain  time 
period  (similar  to  the  Commission’s 
regulations  for  passenger  vessel 
operators);  or  (3)  an  NVOCC’s  gross 
freight  revenue  with  the  assumption  that 
a  three  month  cargo  and  freight 
exposure  should  be  covered  by  a  surety. 

Commenters  opposed  to  a  sliding 
scale  argue  that  such  a  method  is 
unrealistic  and  would  likely  impose 
greater  reporting  burdens  on  NVOCCs 
and  present  more  monitoring  and 
surveillance  difficulties  for  the 
Commission.  Others  contend  that  a 
sliding  scale  has  the  potential  to  be 
discriminatory  given  the  complexities  of 
the  many  operational  factors  of 
NVOCCs  that  would  have  to  be 
considered  in  implementing  such  a 
method. 

Both  SAA  and  DOT  argue  that  there 
may  be  some  justification  for  lowering 
the  minimum  bond  amount  for  at  least 
some  small  NVOCCs.  This  suggestion 
appears  to  imply  a  two-tier  method  of 


determining  the  surety  amount  with 
smaller  NVOCCs  being  subject  to  a 
lower  minimum  than  larger  NVOCCs. 
SAA  states  that  it  would  support  some 
form  of  sliding  scale  coverage  based  on 
an  NVOCC’s  past  revenue  record  (or 
expected  revenue  for  new  NVOCCs) 
subject  to  some  minimum  coverage  level 
for  all  NVOCCs  would  be  consistent 
with  its  obligation  to  protect  the 
shipping  community.  Those  that 
speciHcally  commented  on  whether  the 
coverage  amount  should  vary  depending 
on  the  type  of  coverage,  unanimously 
agree  that  the  coverage  amount  should 
not  vary. 

Discussion 

After  considering  all  comments,  the 
Commission  is  proposing  a  rule  that 
authorizes  NVOCCs  to  use  insurance,  or 
obtain  a  guaranty,  as  alternatives  to 
surety  bonds.  The  Commission  believes 
that  insurance  and  a  guaranty  provide 
the  same  level  and  kind  of  protection 
a^orded  by  a  surety  bond  and  are  not 
procedurally  more  cumbersome  for 
injured  parties  to  obtain  compensation 
from  than  a  surety  bond.  The  procedures 
and  forms  developed  herein  for  the 
group  supplemental  coverage  bond, 
insurance  coverage  and  guaranty  are 
intended  to  preserve  the  same  rights  as 
those  provided  for  under  the 
Commission’s  present  regulations 
governing  surety  bonds. 

Trust  funds  are  not  an  acceptable 
alternative  to  surety  bonds  under  the 
proposed  rule.  The  commission  believes 
the  necessary  procedures  for  identifying 
acceptable  trust  holders  and  the  100 
percent  collateralized  nature  of  a  trust 
would  be  signiHcantly  more  costly  and 
administratively  burdensome  for 
NVOCCs  than  a  bond,  insurance  policy 
or  guaranty.  Parties  interested  in  using  a 
trust  fund,  however,  are  invited  to 
comment  on  how  a  trust  fund  differs 
from  a  surety  bond,  insurance  or 
guaranty,  develop  a  form  which  parties 
to  a  trust  agreement  would  submit  to  the 
Commission,  specify  the  criteria  the 
Commission  should  use  for  evaluating 
trust  holders  and  detail  the  liabilities 
assumed  by  the  parties  under  such  an 
agreement. 

The  proposed  rule  provides  guidelines 
to  facilitate  the  process  of  obtaining 
adequate  security  acceptable  to  the 
Commission.  The  Commission  agrees 
with  the  commenters  that  any  security 
instrument  should,  at  a  minimum, 
contain  the  following  elements:  (1) 

There  must  be  a  third  party  directly 
responsible  for  paying  claims;  (2)  the 
third  party  must  be  responsible  for 
maintaining  acceptable  assets  in  the 
United  States  in  the  amount  of  $50,000 


for  each  NVOCC  *  to  cover  any  claims 
made  against  the  security  instrument;  (3) 
payment  must  be  paid  only  to  bona  Tide 
claimants  for  damages,  reparations  or 
penalties  incident  to  transportation- 
related  activities  under  the  Shipping  Act 
of  1984;  (4)  payment  directly  to  the 
injured  party  must  be  made  for  any  sum 
or  sums  for  which  the  surety,  insurer  or 
guarantor,  in  good  faith,  determines  that 
the  NVOCC  is  liable;  (5)  the  third  party 
must  agree  to  give  notice  to  the 
Commission  in  case  of  any  drawdown 
or  cancellation  of  the  $50,000  protection; 
(6)  claims  against  the  surety,  insurance 
policy  or  guaranty  must  be  able  to  be 
brought  in  the  United  States;  and  (7) 
each  insurance  company 'or  guaranty 
must  have  a  financial  rating  of  Class 
VIII  or  higher  under  the  Financial  Size 
Categories  of  A.M.  Best  &  Company  or 
equivalent  from  an  acceptable 
international  rating  organization.  The 
Commission  believes  NVtXlC  surety 
bonds,  insurance  coverage  and 
guaranties  will  protect  carriers, 
shippers,  other  intermediaries  and  the 
Commission  against  dishonest  and 
financially  unstable  NVOCCs  with 
minimal  government  regulation. 

The  continuation  of  a  $50,000  bond  or 
the  initiation  of  a  $50,000  insurance 
policy  or  guaranty  should  provide  the 
appropriate  amoimt  of  protection.  The 
majority  of  commenters  support 
continuation  of  the  minimum  $50,000 
coverage  required  by  the  1990 
Amendments,  regardless  of  the  type  of 
coverage  used  or  the  size  of  the 
NVOCC.  It  is  argued  that  the 
Commission  and  the  industry  have  not 
had  sufficient  experience  with  the 
$50,000  bond  amount  to  justify  a  change 
at  this  time.  The  proposed  rule  therefore, 
retains  the  $50,000  coverage  amount  for 
all  NVOCCs  regardless  of  the  type  of 
coverage  used. 

The  proposed  rule  provides  that 
sufficient  assets  be  held  in  the  United 
States  to  cover  the  liability  assumed  by 
the  surety,  insurer  or  guarantor  for  the 
transportation-related  activities  of  an 
NVOCC  under  the  Shipping  Act  of  1984. 
This  would  ensure  that  assets  would  be 
available  for  claims  or  judgments 
against  an  NVOCC  made  by  U.S. 
claimants.  The  proposed  rule  requires 
the  amount  of  assets  held  in  the  U.S.  to 
be  $50,000  for  each  individual  NVOCC, 
or  $50,000  for  each  NVOCC  that  is  a 
member  of  a  group  or  association  of 
NVOCCs  for  which  the  surety,  insurer  or 

'  In  the  case  of  group  coverage,  the  assets 
required  to  be  held  by  the  surety,  insurer  or 
guarantor  of  a  group  or  association  of  NVOCCs 
vvould  not  exceed  $1,000,000  for  each  group  or 
association. 
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guarantor  provides  coverage,  up  to  a 
maximum  of  $1,000,000  for  each  such 
group  or  association.  The  requirement 
that  sufficient  assets  be  held  in  the 
United  States  to  cover  claims  or 
judgments  against  an  NVOCC  for 
damages,  reparation  or  penalties  does 
not  preclude  a  claimant  from  bringing  an 
action  or  obtaining  a  judgment  in  a 
foreign  court. 

The  proposed  rule  permits 
cancellation  of  a  group  supplemental 
coverage  bond,  insurance  coverage  or  a 
guaranty  30  days  after  written  notice  is 
received  by  the  Commission.  This 
should  adequately  protect  injured 
parties  for  transportation-related 
activities  occurring  while  the  group 
supplemental  coverage  bond,  insurance 
coverage  or  guaranty  was  effective. 
Althou^  the  surety,  insurer  guarantor’s 
obligation  may  not  exceed  fifty 
thousand  dollars  ($50,000)  for  each 
NV(3CC,  or  one  million  dollars  ^ 
($1,000,000)  for  each  group  or 
association  of  NVOCCs,  the  existing 
funds  must  remain  available  until  all 
legitimate  claims  are  settled  or  the  fimd 
is  depleted.  Cancellation  of  coverage 
does  not  extinguish  any  prior  NVOCC 
liability  to  claimants  incurred  while  the 
coverage  was  in  effect. 

The  proposed  rule  provides  that  an 
NVOCC’s  surety  bond,  group 
supplemental  coverage  bond,  insurance 
policy  or  guaranty  may  be  replaced  by 
another  surety  bond,  group 
supplemental  coverage  bond,  insiirance 
policy  or  guaranty,  and  the  liability  of 
the  retiring  surety,  insurer  or  guarantor 
shall  be  considered  as  having 
terminated  as  of  the  effective  date  of  the 
replacement  surety  bond,  group 
supplemental  coverage  bond,  insurance 
policy  or  guaranty.  However,  such 
termination  shall  not  affect  the  liability 
of  the  retiring  surety,  insurer  or 
guarantor  arising  as  a  result  of  an 
NVOCC’s  financial  responsibility  for 
damages,  reparations  or  penalties  prior 
to  the  date  such  termination  becomes 
effective  and  subsequent  coverage  is 
obtained. 

The  Commission  agrees  with 
commenters  that  uniform  procedures 
and  forms  should  be  adopted  for  any 
financial  security  instrument  it  accepts. 
The  Commission  therefore  proposes 
standard  forms  in  an  individual 
NVOCC,  or  a  group  or  association  of 
NVOCC’s,  on  behalf  of  its  members, 
must  submit  to  verify  insurance 
coverage  or  a  guaranty  it  has  obtained 
instead  of  a  bond.  The  Commission  also 
proposes  forms  and  procedures  to  verify 
an  individual  NVOCCs  insurance 
coverage  and  supplemental  coverage 
obtained  through  a  group  or  association 


of  NVOCCs.  These  procedures  and 
standard  forms  are  based  on  the 
comments  received  in  response  to  the 
Commission’s  ANPR.  A  uniform 
insurance  policy,  as  suggested  by  some 
commenters,  is  not  provided  under  the 
proposed  rule.  The  Commission, 
however,  solicits  comment  on  whether  it 
should  attempt  to  draft  a  uniform 
insurance  policy,  and  suggestions  for 
developing  such  a  policy. 

The  uniform  guaranty  and  insurance 
forms  prescribed  in  the  proposed  rule 
require  the  identity  of  the  guarantor  or 
insurance  company,  their  address,  and 
the  identity  of  an  agent  domiciled  in  the 
United  States  for  service  of  process. 

Both  forms  clearly  indicate  that  the 
insurer  of  guarantor  must  pay  all  claims 
which  they,  in  good  faith,  believe  the 
NVOCC,  group  or  association  is  liable 
by  reason  of  the  covered  NVOCC’s 
financial  responsibility  for  damages, 
reparations  or  penalties  incident  to  the 
NVOCC’s  transportation-related  activity 
imder  the  Shipping  Act  of  1984  while  the 
insurance  or  guaranty  is  effective.  ’The 
insurance  form  and  guaranty  form  also 
contain  notice  of  cancellation  provisions 
which  require  the  insurer  or  guarantor, 
or  the  covered  NVOCC,  group  or 
association  to  iifform  the  Commission 
when  the  existing  insurance  or  guaranty 
has  been  discontinued.  The  NVOCC, 
group  or  association  must  then  furnish 
evidence  to  the  Commission  that  is  has 
acquired  a  replacement  surety  bond,  ■ 
insurance  policy  or  guaranty  in  the 
amount  of  $50,000  or  discontinue 
NVOCC  operations,  as  required  by  48 
U.S.C.  app.  1721. 

The  Commission  believes  that  for 
adequate  protection  of  injured 
claimants,  an  insurer  or  a  guarantor 
must  have  a  financial  rating  of  Class 
VIII  or  higher  under  the  Financial  Size 
Categories  of  A.M.  Best  &  Company  or 
equivalent  fi:t)m  an  acceptable 
international  rating  organization. 
Evidence  of  such  rating  must  be 
submitted  to  the  Commission,  on  the 
rating  organization.  Evidence  of  such 
rating  must  be  submitted  to  the 
Commission,  on  the  rating  organization’s 
letter-head  or  designated  form,  along 
with  the  completed  insurance  or 
guaranty  form.  Such  certified  financial 
rating  would  be  used  by  the  Commission 
to  evaluate  the  insurance  company  or 
guarantor. 

Supplemental  coverage  by  a  group  or 
association  of  NVOCCs  that  assumes 
financial  responsibility  for  damages, 
reparations  or  penalties  arising  ^m  the 
transportation-related  activities  of  its 
members  under  the  Shipping  Act  of  1984 
that  are  not  covered  by  member’s 
individual  bond,  insurance  policy  or 


guaranty,  may  be  established  by  filing 
the  insurance,  guaranty  or  group 
supplemental  coverage  bond  forms  with 
the  Commission.  The  proposed  rule 
provides  that  each  group  or  association 
must  provide  the  Commission  with  a  list 
certified  by  its  Chief  Executive  Officer 
of  the  members  covered  by  this 
supplemental  coverage.  'The  group  or 
association  is  responsible  for  informing 
the  Commission  of  additions  or 
deletions  to  this  list  within  30  days.  The 
group  or  association’s  supplemental 
coverage  will  remain  effective  until  30 
days  after  the  Commission  receives 
written  notice  that  a  member  is  no 
longer  covered.  Each  group  or 
association  must  certify  that  each 
member  NVOCC  participating  in  such 
program  has  individual  coverage  with 
an  insiu^r  or  guarantor  with  a  financial 
rating  of  Class  Vm  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company  or  equivalent  fi^m  an 
acceptable  international  rating 
organization.  In  addition,  where  such 
supplemental  coverage  is  established  by 
use  of  insurance  or  guaranty,  the  group 
or  association  must  demonstrate  that  its 
insurer  or  guarantor  has  a  financial 
rating  of  Class  VUI  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company  or  equivalent  fix)m  an 
acceptable  international  rating 
organization  on  the  rating  organization’s 
letter-head  or  designated  form.  The 
proposed  rule  requires  that  the 
supplemental  coverage  be  available  to 
pay  any  damages,  reparations  or 
penalties  arising  fix)m  a  covered  member 
NVOCC’s  transportation-related 
activities  under  the  Shipping  Act  of  1984 
not  covered,  for  any  reason,  by  the 
covered  member’s  individual  bond, 
insurance  or  guaranty. 

After  the  June  19, 1992,  publication  of 
the  ANPR  in  this  proceeding,  an  interim 
rule  was  published  on  August  12, 1992 
(57  FR  36248),  in  Docket  No.  90-23, 

Tariffs  and  ^rvice  Contracts  (46  CFR 
part  514),  which  implements  the 
Commission’s  Automated  Tariff  Filing 
and  Information  System  (“ATFI”). 
Accordingly,  the  appropriate  provisions 
of  part  514  are  also  proposed  to 
amended  herein  in  a  manner  similar  to 
the  proposed  changes  to  parts  580  and 
581. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  nonetheless  has 
reviewed  the  proposed  rule  in  terms  of 
this  Order  and  has  determined  diat  the 
rule,  if  adopted,  is  not  a  ’’major  rule”  as 
defined  because  it  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  ^00 
million  or  morei  (2)  a  major  increase  in 
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costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovations,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreigxv- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  801  et  seq.,  the  Commission 
certifies  that  the  proposed  rule  will  not, 
if  adopted,  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  and  small 
governmental  jurisdictions,  hi  addition, 
the  Commission  believes  that  the 
proposed  rule,  of  adopted,  would  be  less 
burdensome  to  the  industry  because  of 
the  enhanced  flexibility  they  would  be 
aHorded  by  expanding  the  possible 
types  of  financial  security  available  to 
satisfy  NVOCC  responsibilities  under 
the  Shipping  Act  of  1984. 

The  collection  of  information 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
as  amended.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  take  42.75  hours  per 
response  for  group  supplemental 
coverage  (32.5  hours  to  set  up  program, 
1.75  hours  to  maintain  current 
membership  list,  and  8.5  hours  to 
establish  resident  agent,  file 
replacement  ^up  coverage,  and  file 
cancellation  notices  as  necessary);  12.5 
hours  per  response  for  insurance 
coverage;  and  12.5  hours  per  response 
for  a  guaranty.  This  collection  of 
information  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  needed,  and  completing 
and  reviewing  the  collection  of 
information.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  his  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Norman  W.Littlejohn, 

Director,  Bureau  of  Administration, 
Federal  Maritime  Commission,  and  to 
the  Ol^ice  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  Washington,  D,C.  20503. 

List  of  Subjects 
46  CFR  Part  514 

Barges,  Cargo,  Cargo  vessels.  Exports. 
Fees  and  user  charges,  Frei^t,  Harborsi, 
Imports.  Maritime  carriers.  Motor 
carriers.  Ports.  Rates  and  fares. 
Reporting  and  record  keeping 
requirements.  Surety  bon^  Trucks, 


Water  carriers.  Waterfront  facilities. 
Water  transportatioa. 

46  CFR  Part  sm 

Cargo,  Cargo  vessels.  Exports,  Freight, 
harbors,  imports.  Maritime  carriers. 

Rates,  Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Water 
carriers.  Water  transportation. 

46  CFR  Part  561 

Frieght,  Maritime  carriers.  Rates, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  563 

Freight,  Maritime  carriers.  Rates, 
Reporting  and  recordkeeping 
requirements:  Surety  bonds. 

Therefore,  pursuant  to  5  U.S.C.  552 
and  553;  31  U.S.C.  9701;  48  U.S.C.  app. 

804,  812,  814-817(a).  B2a  833a.  841a,  843, 
844, 645,  845a.  845b,  847, 1702-1712, 
1714-1716, 1718, 1721  and  1722;  and 
section  2(b]  of  Public  Law  101-92, 103 
Stat  601,  the  Federal  Maritime 
Commission  proposes  to  amend  title  46, 
Code  of  Federal  Regulations,  parts  514, 
580,  581  and  583  as  follows. 

PART  514— (AMENDED] 

1.  The  au&ority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  5  U.S£L  552  and  553: 31  U.S.C 
9701;  46  U.S.C.  app.  804, 812,  814-817(a),  820, 
833a,  841a,  843,  844, 645,  845a.  845b,  847, 1702- 
1712, 1714-1716, 1718, 1721  and  1722;  and  see, 
2(b)  of  Pub.  L.  101-92, 103  Stat.  601. 

2.  Paragraph  (d)  of  section  514.7  is 
revised  to  read  as  follows: 

§  514.7  Service  contracts  in  foreign 
commerce. 

Vk  *  •  «  * 

(d)  Service  coatracts  vrith  non-vessel- 
operating  common  carriers.  No  ocean 
common  carrier  or  conference  may 
execute  or  file  any  service  contract  in 
which  a  contract  party  or  an  affiliate  of 
such  contract  party  or  member  of  a 
shippers’  association  entitled  to  receive 
service  under  the  contract  is  an 
NVOCC,  unless  such  NVOCC  has  a 
tariff  and  proof  of  financial 
responsibility  as  required  by  sections  8 
and  23  of  the  Shipping  Act  of  1984  and 
Commission  regulations  under  this  part 
and  part  583  of  this  chapter. 

3.  Paragraphs  (b)(24),  introductoiy 
text,  (b](24)(i)  and  ^)(24)(ii)  of  section 
514.15  are  revised  to  read  as  follows: 

§514.15  Tariff  Rules. 

*  «  *  *  « 

(b)  *  *  * 

(24)  Financial  responsibility  for 
P/VOCCs  in  foreign  commerce  and  legal 
agent  for  service  of  process,  (i)  Every 
non-vessel-operating  common  carrier 


(“NVOCC”)  shall  state  in  Tariff  Rule  24 
of  its  tarifis  on  file  with  the  Federal 
Maritime  Commission  that  it  has 
furnished  the  Commission  proof  of 
financial  responsibility  in  the  manner 
and  amount  required  by  46  CFR  563.4  for 
the  payment  of  any  judgment  for 
damages  arising  fioin  its  transportation- 
related  activities  under  the  upping  Act 
of  1984,  order  for  reparations  issued 
pursuant  to  section  11  of  the  Shipping 
Act  of  1964,  or  penalty  assessed 
pursuant  to  section  13  of  the  Shipping 
Act  of  1^4.  In  Tariff  Rule  24.  the 
NVOCC  shall  state  the  manner  of  its 
financial  reponsibility;  whether  it  is 
relying  in  w^ole  or  in  part  on  coverage 
provided  by  a  group  or  association  of 
NVOCCs  to  which  it  is  a  member,  the 
name(s]  and  addressles)  of  the  surety 
companyfies),  insurance  company(ies) 
or  guarantor(s)  issuing  the  bond(8], 
insurance  policyfies)  or  guarant^ies); 
the  bond(s),  insurance  policy(ie8)  or 
guaranty(ies)  numberfs);  and,  were 
applicable,  the  name  and  address  of  the 
group  of  association  of  NVOCCs 
providing  full  or  partial  coverage. 

(ii)  Every  NVOCC  in  foreign 
conunerce  which  is  not  domiciled  in  the 
United  States  shall  enter  in  the  first 
address  field  provided  in  each  of  its 
Tariff  Records  under  46  CFR 
514.11(bK8)(ii)  the  name  and  address  of 
a  person  in  the  United  States  designated 
under  §  583.5  of  this  chapter  as  its  legal 
agent  for  the  service  of  judicial  and 
administrative  process,  including 
subpoenas.  Every  NVOCC  using  a  group 
or  association  of  NVOCCs  not  domiciled 
in  the  United  States  for  financial 
coverage,  in  whole  or  in  part,  pursuant 
to  §  583.4  shall  state  in  its  tariff  the 
name  and  address  of  the  group  or 
association  of  NVOCCs  resident  agent 
for  service  of  judicial  and  administrative 
process,  including  subpoenas.  The 
NVOCC  also  shall  state  in  Tariff  Rule  24 
that  in  any  instance  in  which  the 
designated  legal  agentfs)  cannot  be 
served  because  of  death,  disability  or 
unavailability,  the  Secretary,  Federal 
Maritime  Commission  will  be  deemed  to 
be  the  NVOCCs  legal  agent  for  service 
of  process. 

***** 

PART  580— (AMENDED] 

4.  The  authority  citation  for  part  580  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1702- 
1705, 1707, 1709, 1710-1712, 1714-1716. 1718, 
and  1721. 

5.  Paragraphs  (d)(24)(i)  and  (d)(24)(ii) 
of  section  5^5  are  rerised  to  read  as 
follows: 
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§  580.5  Tariff  contartts. 

«  •  *  •  * 

(d)  •  *  * 

(24)  Financial  responsibility  for  non- 
vessel-operating  common  carriers  and 
legal  agent  for  service  of  process,  (i) 

Every  non-vessel-operating  common 
carrier  (“NVOCC”)  shall  state  in  Tariff 
Rule  24  of  its  tariffs  on  file  with  the 
Federal  Maritime  Commission  that  it 
has  furnished  the  Commission  proof  of 
Hnancial  responsibility  in  the  manner 
and  amount  required  by  §  583.4  of  this 
chapter  for  the  payment  of  any  judgment 
for  damages  arising  from  its 
transportation-related  activities  imder 
the  Shipping  Act  of  1984,  order  for 
reparations  issued  pursuant  to  section 
11  of  the  Shipping  Act  of  1984,  or 
penalty  assessed  pursuant  to  section  13 
of  the  Shipping  Act  of  1984.  In  Tariff 
Rule  24,  the  NVOCC  shall  state  the 
manner  of  its  Hnancial  responsibility; 
whether  it  is  relying  in  whole  or  in  part 
on  coverage  provided  by  a  group  or 
association  of  NVOCCs  to  which  it  is  a 
member;  the  name(s)  and  address(es)  of 
the  surety  company(ies),  insurance 
company(ies)  or  guarantor(s]  issuing  the 
bond(s),  insurance  policy(ies)  or 
guaranty(ies);  the  bond(s],  insurance 
policy(ies)  or  guaranty(ies]  numberjs); 
and,  were  applicable,  the  name  and 
address  of  the  group  or  association  of 
NVOCCs  providing  full  or  partial 
coverage. 

(ii)  Every  NVOCC  in  foreign 
commerce  which  is  not  domiciled  in  the 
United  States  shall  state  in  Tariff  Rule 
24  of  its  tariH's  the  name  and  address  of 
a  person  in  the  United  States  designated 
under  §  583.5  of  this  chapter  as  its  legal 
agent  for  the  service  of  judicial  and 
administrative  process,  including 
subpoenas.  Every  NVOCC  using  a  group 
or  association  of  NVOCCs  not  domiciled 
in  the  United  States  for  Hnancial 
coverage,  in  whole  or  in  part,  pursuant 
to  §  583.4  shall  state  in  Tariff  Rule  24  of 
its  tariflf  the  name  and  address  of  the 
group  or  association  of  NVOCCs 
resident  agent  for  service  of  judicial  and 
administrative  process,  including 
subpoenas.  The  NVOCC  also  shall  state 
in  Tariff  Rule  24  that,  in  any  instance  in 
which  the  designated  legal  agent(s) 
cannot  be  served  because  of  death, 
disability  or  unavailability,  the 
Secretary,  Federal  Maritime 
Commission  will  be  deemed  to  be  the 
NVOCC’s  legal  agent  for  service  of 
process. 

*  *  «  •  * 

PART  581— [AMENDED] 

6.  The  authority  citation  for  part  581  is 
revised  to  read  as  follows: 


Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1702, 
1706, 1707, 1709, 1712, 1714-1716, 1718,  and 
1721. 

7.  Paragraph  (e)  of  section  581.3  is 
revised  to  read  as  follows: 

§  581.3  Filing  and  maintenance  of  service 
contract  ntaterials. 

*  *  «  «  * 

(e)  Service  contracts  with  non-vessel- 
operating  common  carriers.  No  ocean 
common  carrier  or  conference  may 
execute  or  file  any  service  contract  in 
which  a  contract  party  or  an  affiliate  of 
such  contract  party  or  member  of  a 
shippers’  association  entitled  to  receive 
service  under  the  contract  is  an 
NVOCC,  unless  such  NVOCC  has  a 
tari^  and  proof  of  Hnancial 
responsibility  as  required  by  sections  8 
and  23  of  the  Shipping  Act  of  1984  and 
Commission  regulations  under  parts  580 
and  583  of  this  chapter. 
***** 

PART  583— (AMENDED] 

8.  The  authority  citation  for  part  583  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C;  553;  48  U.S.C.  app.  1702, 
1707, 1709, 1710-1712, 1716  and  1721. 

9.  Part  583  is  amended  by  revising  the 
part  heading  to  read  as  follows: 

PART  583— SURETY  FOR  NON- 
VESSEL-OPERATING  COMMON 
CARRIERS 

10.  Part  583  table  of  contents  is 
amended  by  adding  appendices  B,  C  and 
D  to  read  as  follows: 

Appendix  B  to  Part  583 — Non-Vessel- 
Operating  Common  Carrier  (NVOCC) 
Insurance  Form  (FMC-67) 

Appendix  C  to  Part  583 — ^Non-Vessel- 
Operating  Common  Carrier  (NVOCC) 
Guaranty  Form  (FMC-68) 

Appendix  D  to  Part  583 — Non-Vessel- 
Operating  Common  Carrier  (NVOCC) 
Group  Bond  Form  (FMC-69) 

11.  Section  583J2  is  revised  to  read  as 
follows: 

§  583.2  Scope. 

This  part  implements  the  Non-Vessel- 
Operating  Common  Carrier 
Amendments  of  1990  and  the  Non- 
Vessel-Operating  Common  Carrier  Act 
of  1991,  Public  Law  No.  101-595,  section 
710  and  Public  Law  No.  102-251,  section 
201  respectively,  and  applies  to  all 
NVOCCs  operating  in  Ae  waterborne 
foreign  commerce  of  the  United  States. 

12.  Section  583.3  is  revised  to  read  as 
follows: 


§  583.3  Proof  of  financial  reaponsibiilty, 
when  required. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
provide  transportation  as  a  non-vessel- 
operating  common  carrier  or  obtain 
transportation  for  the  account  of  such 
NVOCC  unless  a  surety  bond,  insurance 
form,  or  guaranty  form  which 
demonstrates  that  such  NVOCC  is 
covered  for  any  transportation-related 
liability  \mder  the  Shipping  Act  of  1984 
has  been  furnished  to  and  accepted  by 
the  Commission.  Where  a  group  or 
association  of  NVOCCs  accepts  liability 
for  all  or  part  of  an  NVOCC’s  financial 
responsibilities  for  such  NVOCC’s 
transportation-related  activities  under 
the  Shipping  Act  of  1984,  the  group  or 
association  of  NVOCCs  must  file  either 
a  group  supplemental  coverage  bond 
form,  insurance  form  or  guaranty  form, 
clearly  identifying  each  NVOCC 
covered  before  a  covered  NVOCC  may 
provide  transportation  as  a  non-vessel- 
operating  common  carrier  or  obtain 
transportation  for  the  account  of  such 
NVOCC.  An  individual  NVOCC’s  bond, 
insurance  or  guaranty  coverage  shall  be 
for  $50,000  except  in  the  case  where  an 
individual  NVOCC’s  responsibility  is 
covered,  in  whole  or  in  part,  by  a  group 
or  association’s  bond,  insurance  or 
guaranty.  In  such  cases  the  group  or 
association’s  coverage  must  be  for 
$50,000  per  covered  member  NVOCC,  or 
$1,000,000  in  aggregate. 

(b)  Where  more  than  one  entity 
operates  under  a  common  trade  name, 
separate  proof  of  Hnancial  responsibility 
is  required  covering  each  corporation  or 
person  separately  providing 
transportation  as  a  non-vessel-operating 
common  carrier. 

(c)  Any  person  which  exclusively 
transports  used  military  household 
goods  and  personal  effects  may,  without 
filing  proof  of  financial  responsibility, 
provide  transportation  as  a  non-vessel- 
operating  common  carrier  or  obtain 
transportation  for  the  account  of  such 
NVOCC. 

13.  Section  583.4  is  revised  to  read  as 
follows: 

§  583.4  Financial  responsibility 
requirements. 

Prior  to  the  date  it  commences 
common  carriage  operation,  every  non¬ 
vessel-operating  common  carrier  shall 
establish  its  financial  responsibility  for 
the  purpose  of  this  part  by  one  the 
following  methods: 

(a)  Surety  bond,  by  filing  with  the 
Commission  a  valid  bond  on  Form 
FMC-48.  in  the  amount  of  $50,000.  Bonds 
must  be  issued  by  a  surety  company 
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found  acceptable  by  the  Secretary  of  die 
Treasury. 

(b)  Insurance,  by  Hling  with  the 
Commission  evidence  of  insurance  on 
Form  FMC-&7.  The  insurance  must  be 
issued  by  an  Insurer  acceptable  to  the 
Commission  and  must  provide  coverage 
for  damages,  reparations  or  penalties 
arising  horn  any  transportation-related 
activities  under  the  Shipping  Act  of  1984 
of  the  insured  NVOCC.  Tliis  evidence  of 
financial  responsibility  shall  be 
accompanied  by  a  financial  rating  for 
the  Insurer  of  Class  VIII  or  higher  under 
the  Financial  Size  Categories  of  A.M. 

Best  &  Company  or  equivalent  from  an 
acceptable  international  rating 
organization  on  such  organization’s 
letter-head  or  designated  form. 

(c)  Guaranty,  by  filing  with  the 
Commission  evidence  of  guaranty  on 
Form  FMC-68.  The  guaranty  must  be 
issued  by  a  guarantor  acceptable  to  the 
Commission  and  must  provide  coverage 
for  damages,  reparations  or  penalties 
arising  from  any  transportation-related 
activities  imder  the  Shipping  Act  of  1984 
of  the  NVOCC.  This  evidence  of 
financial  responsibility  shall  be 
accompanied  by  a  financial  rating  for 
the  guarantor  of  Class  VllI  or  higher 
under  the  Financial  Size  Categories  of 
A.M.  Best  &  Company  or  equivalent 
from  an  acceptable  international  rating 
organization  on  such  organization’s 
letter-head  or  designated  form. 

(d)  Evidence  of  financial 
responsibility  of  the  type  provided  for  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
established  through  and  filed  with  the 
Commission  by  a  group  or  association  of 
NVOCCs  on  behalf  of  its  members, 
subject  to  the  following  conditions  and 
procedures: 

(1)  Each  group  or  association  of 
NVOCCs  shall  notify  the  Commission  of 
its  intention  to  participate  in  such  a 
program  and  furnish  documentation  as 
will  demonstrate  its  authenticity  and 
authority  to  represent  its  members,  such 
as  articles  of  incorporation,  bylaws,  etc.; 

(2)  Each  group  or  association  of 
NVOCCs  shall  provide  the  Commission 
with  a  list  certified  by  its  Chief 
Executive  Officer  containing  the  names 
of  those  NVOCCs  to  which  it  will 
provide  coverage,  in  whole  or  in  part; 
the  manner  and  amount  of  existing 
coverage  each  covered  NVOCC  has:  an 
indication  that  the  existing  coverage 
provided  each  NVOCC  is  provided  by  a 
surety  bond  issued  by  a  surety  company 
found  acceptable  to  the  Secretary  of  the 
Treasury,  or  by  insurance  or  guaranty 
issued  by  a  firm  with  a  Class,yiII  or 
higher  rating  in  the  Financial  Size 
Categories  of  A.M.  Best  &  Company  or 
equivalent  from  an  acceptable 
international  rating  organization  with 


coverage  limits  of  at  least  $50,000.00; 
and  the  name,  address  and  facsimile 
number  of  each  surety,  insurer  or 
guarantor  providing  coverage  pursuant 
to  this  section.  Each  group  or 
association  of  NVOCCs  shall  notify  the 
Commission  within  thirty  (30)  days  of 
any  changes  to  its  list. 

(3)  The  group  or  association  shall 
provide  the  Commission  with  a  sample 
copy  of  each  type  of  existing  financial 
responsibility  coverage  used  by  member 
NVOCCs. 

(4)  Each  group  or  association  of 
NVOCCs  shall  be  responsible  for 
ensuring  that  each  member’s  financial 
responsibility  coverage  allows  for 
claims  to  be  made  in  the  United  States 
against  the  Surety,  Insurer  or  Guarantor 
for  any  judgment  for  damages  against 
the  N’VOCC  arising  from  its 
transportation-related  activities  under 
the  Shipping  Act  of  1984,  or  order  for 
reparations  issued  pursuant  to  section 
11  of  the  Shipping  Act  of  1964, 46  U.S.C. 
app.  1710,  or  any  penalty  assessed 
against  the  NVOCC  pursuant  to  section 
13  of  the  Shipping  Act  of  1964,  46  U.S.C. 
app.  1712.  Each  group  or  association  of 
NVOCCs  shall  be  responsible  for 
requiring  each  member  NVOCC  to 
provide  it  with  valid  proof  of  financial 
responsibility  annually. 

(5)  Where  the  group  or  association  of 
NVOCCs  determines  to  secure  on  behalf 
of  its  members  other  forms  of  financial 
responsibility,  as  specified  by  this 
section,  for  damages,  reparations  or 
penalties  not  covered  by  a  member’s 
individual  financial  responsibility 
coverage,  such  additional  coverage 
must: 

(i)  Allow  claims  to  be  made  in  the 
United  States  directly  against  the  group 
or  association’s  Surety,  Insurer  or 
Guarantor  for  damages  against  each 
covered  member  NVOCC  arising  from 
each  covered  member  NVOCCTs 
transportation-related  activities  under 
the  Shipping  Act  of  1984,  or  order  for 
reparations  issued  pursuant  to  section  II 
of  the  Shipping  Act  of  1984,  46  U.S.C. 
app,  1710,  or  any  penalty  assessed 
against  each  covered  member  NVOCC 
pursuant  to  section  13  of  the  Shipping 
Act  of  1984, 46  U.S.C.  app.  1712;  and 

(ii)  Be  for  an  amount  up  to  $50,000.00 
for  each  covered  member  NVOCC  up  to 
a  maximum  of  $1,000,000.00  for  each 
group  or  association  of  NVOCCs. 

(6)  The  coverage  provided  by  the 
group  or  association  of  NVOCCs  on 
behalf  of  its  members,  in  whole  or  in 
part,  shall  be  provided  by,  in  the  case  of 
a  surety  bond,  a  surety  company  found 
acceptable  to  the  Secretary  of  the 
Treasury  and  issued  by  such  a  surety 
company  on  Form  FMC-69,  and  in  the 
case  of  insurance  and  guaranty,  a  firm 


with  a  Class  VIII  or  higher  rating  in  the 
Financial  Size  Categories  of  AM.  Best  & 
Company  or  equivalent  from  an 
acceptable  international  rating 
organization  and  issued  by  such  a  firm 
on  Form  FMC-67  and  Form  FMC-68, 
respectively. 

All  forms  and  documents  for 
establishing  financial  responsibility  of 
NVOCCs  prescribed  in  this  section  shall 
be  submitted  to  the  Director.  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  Such  forms  and 
documents  must  clearly  identify  the 
name:  trade  name,  if  any;  the  address; 
and,  effective  January  1, 1994,  the 
organization  number  as  provided  in  46 
CFR  514.11(a)  of  each  NVOCC.  Copies 
of  all  Forms  may  be  obtained  from  the 
Commission’s  Bureau  of  Tariffs, 
Certification  and  Licensing  at  the 
address  listed  above,  or  from  any  other 
Commission’s  district  offices  located  in 
New  York.  NY;  New  Orleans,  LA;  San 
Francisco,  CA;  Hato  Rey,  PR;  Los 
Angeles,  CA;  Miami.  FL;  and  Houston. 
TX. 

14.  Paragraphs  (a)  and  (b)  of  section 
583.5  are  revised  and  paragraph  (e)  is 
added  to  read  as  follows: 

§  583.S  Resident  agent 

(a)  Every  non-vessel-operating 
common  carrier  not  domiciled  in  the 
United  States  and  every  group  or 
association  of  NVOCCs  which  provide, 
in  whole  or  in  part,  financial  coverage 
for  a  member  NVOCCs  financial 
responsibilities  pursuant  to  §  583.4  not 
domiciled  in  the  United  States  shall 
designate  and  maintain  a  person  in  the 
United  States  as  legal  agent  for  the 
receipt  of  judicial  and  administrative 
process,  including  subpoenas. 

(b)  If  the  designated  legal  agent 
cannot  be  served  because  of  death, 
disability,  or  unavailability,  the 
Secretary,  Federal  Maritime 
Commission,  will  be  deemed  to  be  the 
legal  agent  for  service  of  process.  Any 
person  serving  the  Secretary  must  also 
send  to  the  NVOCC,  group  or 
association  of  NVOCCs  by  registered 
mail,  return  receipt  requested,  at  its 
address  published  in  its  tariff  on  file 
with  the  Commission,  a  copy  of  each 
document  served  upon  the  Secretary, 
and  shall  attest  to  that  mailing  at  the 
time  service  is  made  upon  the  Secretary. 
*  «  *  «  * 

(e)  Every  non-vessel-operating 
common  carrier  using  a  group  or 
association  of  NVOCCs  to  cover  all  or 
part  of  its  financial  responsibility 
requirement  under  §  5^.4  shall  publish 
the  name  and  address  of  the  group  or 
association’s  resident  agent  for  receipt 
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of  judicial  and  administrative  process, 
including  subpoenas,  in  its  tariH^  in 
accordance  with  §  514.15(b)(24)(ii]  and 
§  580.5(d)(24)(ii)  of  this  chapter. 

15.  Paragraph  (a)  §  583.6  is  revised  to 
read  as  follows: 

§  583.6  Termination  of  financtai 
responsibiiKy  or  designation  of  resident 
agent 

(a)  Upon  receipt  of  notice  of 
termination  of  a  surety  bond,  group 
supplemental  coverage  bond,  insurance 
coverage  or  guaranty,  the  Commission 
shall  notify  the  NVOCC  or  group  or 
association  of  NVOCCs  by  certified  or 
registered  mail  at  its  address  published 
in  its  taril^  or  on  the  list  required  of  a 
group  or  association  on  Hie  with  the 
Commission,  that  the  Commission  shall, 
without  hearing  or  other  proceeding, 
suspend  or  cancel  the  tariff  or  tariffs  of 
the  NVOCC  or  NVOCCs  as  of  the 
termination  date  of  the  bond,  group 
supplemental  coverage  bond,  insurance 
coverage  or  guaranty,  unless  die 
NVOCC,  group  or  association  of 
NVOCCs  submits  a  valid  replacement 
surety  bond,  group  supplemental 
coverage  bond,  insurance  coverage  or 
guaranty  before  such  termination  date. 
Replacement  surety  bonds,  group 
supplemental  coverage  bonds,  insurance 
coverage  or  guaranties  must  bear  an 
effective  date  no  later  than  the 
termination  date  of  the  expiring  bond, 
group  supplemental  coverage  bond, 
insurance  coverage  or  guaranty.  The 
liability  of  the  retiring  surety,  insurer  or 
guarantor  shall  be  considered  as  having 
terminated  as  of  the  effective  date  of  the 
replacement  surety  bond,  group 
supplemental  coverage  bond,  insurance 
policy  or  guaranty. 

*  fk  *  «  * 

16.  Appendix  B  to  part  583  is  added  to 
read  as  follows: 

Appendix  B  to  Part  583 — Surety  for  Non- 
Vessel-Operating  Conunon  Carriers 
(NVOCC)  Insurance  Form  [FMC-67] 

Form  FMC-|671 

Federal  Maritime  Commission 

Non-vessel-operating  common  carrier 
insurance  form  furnished  as  evidence  of 
financial  responsibility  under  46  U.S.C.  app. 
1721. 

This  is  to  certify,  that  the 


(Name  of  Insurance  Company) 
(hereinafter  “Insurer”)  of 


(Home  Office  Address  of  Company) 
has  issued  to 


(Non-Vessel-Operating  Conunon  Carrier  or 
Group  or  Association  of  NVOCCs) 
(hereinafter  called  “Insured”)  of 


(Address  of  Non-Vessel-Operating  Common 
Carrier  or  Group  or  Association  of  NVOCCs) 
a  policy  or  policies  of  insurance  for  purposes 
of  complying  with  the  provisions  of  46  U.S.C. 
app.  1721  and  the  rules  and  regulations,  as 
amended,  of  the  Federal  Maritime 
Commission,  which  provide  compensation  for 
damages,  reparations  or  penalties  arising 
from  Uie  transportation-related  activities  of 
Insured,  and  made  pursuant  to  Shipping  Act 
of  1984. 

WHEREAS,  the  Insured  is  or  may  become 
a  Non-Vessel-Operating  Common  Carrier 
("NVOCC”)  subject  to  the  Shipping  Act  of 
1984, 46  U.S.C.  app.  1701  et  seq.,  and  the  rules 
and  regulations  of  the  Federal  Maritime 
Commissimi  (“FMC”),  or  is  or  may  become  a 
group  or  association  of  NVOCCs,  and  desires 
to  establish  financial  responsibility  in 
accordance  with  section  23  of  the  Shipping 
Act  of  1984,  has  elected  to  file  with  the 
Commission  this  Insurance  Form  as  evidence 
of  its  financial  responsibility  and  evidence  of 
a  Hnanciai  rating  for  the  Insurer  of  Class  VIII 
or  higher  under  the  Financial  Size  Categories 
of  A.M.  Best  &  Company  or  equivalent  from 
an  acceptable  international  rating 
organization  on  such  organization’s  letter¬ 
head  or  designated  form. 

WHEREAS,  this  Insurance  is  written  to 
assure  compliance  by  the  Insured  with 
section  23  of  the  Shipping  Act  of  1984, 46 
U.S.C.  app.  1721,  and  the  rules  and 
regulations  of  the  Federal  Maritime 
Commission  relating  to  evidence  of  financial 
responsibility  for  non-vessel-operating 
common  carriers,  Ihis  Insurance  shall  be 
available  to  pay  any  and  all  claimants  to 
whom  the  Insured  may  be  legally  liable  for 
any  damages  against  the  Insured  arising  from 
the  Insured’s  transportation-related  activities 
under  the  Shipping  Act  of  1984,  or  order  for 
reparations  issued  pursuant  to  section  11  of 
the  Shipping  Act  of  1984, 46  U.S.C.  app.  1710, 
or  any  penalty  assessed  against  the  liisured 
pursuant  to  section  13  of  the  Shipping  Act  of 
1984, 46  U.S.C.  app.  1712;  provided,  however, 
that  Insurer’s  obligation  for  a  group  or 
association  of  NVOCCs  shall  extend  only  to 
such  damages,  reparations  or  penalties 
described  herein  as  are  not  covered  by 
another  insurance  policy,  guaranty  or  surety 
bond  held  by  the  NVOCC(s)  against  which  a 
claim  or  final  judgment  has  been  brought  and 
that  Insurer’s  total  obligation  hereunder  shall 
not  exceed  Fifty  Thousand  Dollars 
($50,000.00)  per  NVOCC,  or  One  Million 
Dollars  ($1,000,000.00)  in  aggregate,  for  a 
group  or  association  of  NVOCCs. 

WHEREAS,  the  Insurer’s  certifies  that  it 
has  sufticient  and  acceptable  assets  located 
in  the  United  States  to  cover  all  liabilities  of 
Insured  herein  described,  this  Insurance  shall 
inure  to  the  benefit  of  any  and  all  persons 
who  have  a  bona  tide  claim  against  the 
Insured  arising  from  its  transportation-related 
activities  under  the  Shipping  Act  of  1984,  or 
order  of  reparation  issued  pursuant  to  section 
11  of  the  Shipping  Act  of  1984,  and  to  the 
benefit  of  the  Federal  Maritime  Commission 
for  any  penalty  assessed  against  the  Insured 


pursuant  to  section  13  of  the  Shipping  Act  of 
1984. 

The  Insurer  consents  to  be  sued  directly  of 
any  bona  tide  claim  owed  by  Insured  for< 
damages,  reparations  or  penalties  arising 
from  the  transportation-related  activities 
under  the  Shipping  Act  of  1984  of  Insured  in 
the  event  that  such  legal  liability  has  not 
been  discharged  by  the  Insured  within  30 
days  after  a  claimant  has  obtained  a  final 
judgment  (after  appeal,  if  any)  against  the 
Insured  from  a  United  States  Federal  or  State 
Court  of  competent  jurisdiction,  the  Federal 
Maritime  Commission,  or  where  all  parties 
and  claimants  mutually  consent,  from  a 
foreign  court,  or  where  such  claimant  has 
become  entitled  to  payment  of  a  specified 
sum  by  virtue  of  a  compromise  settlement 
agreement  made  with  the  Insured,  whereby, 
upon  payment  of  the  agreed  sum,  the  Insured 
is  to  fully,  irrevocably  and  unconditionally 
discharged  from  all  further  liability  to  such 
claimant;  provided,  however,  that  Insurer’s 
total  obligation  hereunder  shall  not  exceed 
Fifty  Thousand  Dollars  ($50,000.00)  per 
NVCXIC,  or  One  Million  Dollars 
($1,000,000.00)  for  a  group  or  association  of 
NVOCCs. 

The  liability  of  the  Insurer  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  aggregate  the 
penalty  of  the  insurance  or  Fifty  Thousand 
Dollars  ($50,000.00)  per  NVOCC,  or  One 
Million  Dollars  ($1,000,000.00)  for  a  group  or 
association  of  NVOCCs,  whichever  comes 
first,  regardless  of  the  tinancial  responsibility 
or  lack  thereof,  or  the  solvency  or 
bankruptcy,  of  Insured. 

The  insurance  evidenced  by  this 
undertaking  shall  be  applicable  only  in 
relation  to  incidents  occurring  on  or  after  the 
effective  date  and  before  the  date  of 
termination  of  this  undertaking  becomes 
effective.  The  effective  date  of  this 

undertaking  shall  be - day  of 

_ ,  19 _ ,  and  shall  continue  in 

effect  until  discharged  or  terminated  as 
herein  provided.  The  Insured  or  the  Insurer 
may  at  any  time  terminate  the  Insurance  by 
tiling  a  notice  in  writing  with  the  Federal 
Maritime  Commission  at  its  office  in 
Washington,  DC.  Such  termination  shall 
become  effective  thirty  (30)  days  after  receipt 
of  said  notice  by  the  Commission.  The 
Insurer  shall  not  be  liable  for  any 
transportation-related  activities  under  the 
Shipping  Act  of  1984  of  the  Insured  after  the 
expiration  of  the  thirty  (30)  day  period  but 
such  termination  shall  not  affect  the  liability 
of  the  Insured  and  Insurer  for  such  activities 
occurring  prior  to  the  date  when  said 
termination  becomes  effective. 

Insurqi^or  Insured  shall  immediately  give 
notice  to  the  Federal  Maritimq^ommission  of 
all  lawsuits  tiled,  judgments  rradered,  and 
payments  made  under  the  insurance  policy. 

(Name  of  Agent) - domiciled  in 

the  United  States,  wdth  offices  located  in  the 

United  States,  at _ ^ - is  hereby 

designated  asithe  Insurer’s  agent  for  service 
of  process  for  the  purposes  of  enforcing  the 
Insurance  certitied  to  herein. 

If  more  than  one  insurer  joins  in  executing 
this  document,  that  action  constitutes  joint 
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and  several  liability  on  the  part  of  the 
insurers. 

The  Insurer  will  promptly  notify  the 
Director,  Bureau  of  Tariffs,  Certification  and 
Licensing,  Federal  Maritime  Commission, 
Washington,  DC  20573,  of  any  claimfs) 
against  the  Insurance. 

Signed  and  sealed  this _ day  of 

_ _  19 _ 


Signature  of  Official  signing  on  behalf  of 
Insurer 


Type  Name  and  Title  of  signer 

This  Insurance  Form  has  been  filed  with 
the  Federal  Maritime  Commission. 

17.  Appendix  C  to  part  563  is  added  to 
read  as  foiiows; 

Appendix  C  to  Part  583 — Surety  for 
Non-Vessel-Operating  Common  Carriers 
(NVOCC)  Guaranty  Form  [FMC-^] 

Form  FMC — (88) 

Federal  Maritime  Commissioa 

Guaranty  in  respect  of  non-vessel- 
operating  common  carrier  liability  for 
damages,  reparations  or  penalties  arising 
from  transportation-related  activities  under 
the  Shipping  Act  of  1984. 

1.  WHEREAS _ (Name  of 

applicant)  (Hereinafter  referred  to  as  the 
“Applicant")  is  or  may  become  a  Non-Vessel 
Operating  Common  Carrier  (“NVOCC”) 
subject  to  the  Shipping  Act  of  1984, 46  U.S.G 
app.  1701  et  seq.,  and  the  rules  and 
regulations  of  the  Federal  Maritime 
Commission  (“FMC"),  or  is  or  may  become  a 
group  or  association  of  NVOCCs,  and  desires 
to  establish  its  financial  responsibility  in 
accordance  with  section  23  of  the  1984  Act, 
then,  provided  that  the  FMC  shall  have 
accepted,  as  sufficient  for  that  purpose,  the 
Applicant's  application,  supported  by 
evidence  on  the  rating  company's  letter-head 
or  designated  form  that  the  guarantor  has  a 
Class  VIII  or  higher  rating  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company  or  equivalent,  the  undersigned 
Guarantor  hereby  guarantees  to  discharge  the 
Applicant's  legal  liability  to  indemnify  bona 
fide  claimants  for  damages,  reparations  or 
penalties  arising  from  Applicant's 
transportation-related  activities  under  the 
Shipping  Act  of  1984  in  the  event  that  such 
legal  liability  has  not  been  discharged  by  the 
Applicant  within  30  days  after  any  such 
claimant  has  obtained  a  final  judgment  (after 
appeal,  if  any)  against  the  Applicant  from  a 
United  States  Federal  or  State  Court  of 
competent  jurisdiction,  the  FMC,  or  where  all 
parties  and  claimants  mutually  consent,  from 
a  foreign  court,  or  where  such  claimant  has 
become  entitled  to  payment  of  a  specified 
sum  by  virtue  of  a  compromise  settlement 
agreement  made  with  the  Applicant,  with  the 
approval  of  the  Guarantor,  whereby,  upon 
payment  of  the  agreed  sum,  the  Applicant  is 
to  be  fully,  irrevocably  and  unconditionally 
discharge  from  all  further  liability  to  such 
claimant.  In  the  case  of  an  guaranty  covering 
the  liability  of  a  group  or  association  of 
NVOCCs.  Guarantor's  obligation  extends 


only  to  such  damages,  reparations  or 
penalties  described  herein  as  are  not  covered 
by  another  insurance  policy,  guaranty  or 
surety  bond  held  by  the  NVOCC(s)  against 
which  a  claim  or  Bnal  judgment  has  been 
brought 

2.  The  Guarantor's  liability  under  this 
Guaranty  in  respect  to  any  claimant  shall  not 
exceed  the  amount  due  to  such  claimant;  and 
the  aggregate  amount  of  the  Guarantor's 
liability  under  this  Guaranty  shall  not  exceed 
Fifty  lliousand  Dollars  ($50,000.00)  per 
NOVCC,  or  One  Million  Dollars 
($1,000,000XX))  in  aggregate,  for  each  group  or 
association  of  NVOCCs. 

3.  The  Guarantor's  liability  under  this 
Guaranty  shall  attach  only  in  respect  of  such 
activities  giving  rise  to  a  cause  of  action 
against  the  Applicant  in  respect  of  any  of  its 
transportation-related  activities  under  the 
Shipping  Act  of  1984,  occurring  after  the 
Guaranty  has  become  effective,  and  before 
the  expiration  date  of  this  Guaranty,  which 
shall  Im  the  date  30  days  after  the  date  of 
receipt  by  FMC  of  notice  in  writing  that  either 
Applicant  or  the  Guarantor  has  elected  to 
terminate  this  Guaranty.  The  Guarantor  and/ 
or  Applicant  specifically  agree  to  file  such 
written  notice  of  cancellation. 

4.  Guarantor  shall  not  be  liable  for 
payments  of  any  of  the  damages,  reparations 
or  penalties  hereinbefore  described  which 
arise  as  the  result  of  any  transportation- 
related  activities  of  Applicant  after  the 
cancellation  of  the  Guaranty,  as  herein 
provided,  but  such  cancellation  shall  not 
affect  the  liability  of  the  Guarantor  for  the 
payment  of  any  such  damages,  reparations  or 
penalties  prior  to  the  date  such  cancellation 
becomes  effective. 

5.  Guarantor  shall  pay,  subject  up  to  a  limit 
of  Fifty  Thousand  Dollars  ($50,000,000), 
directly  to  a  claimant  any  sum  or  sums  which 
Guarantor,  in  good  faith,  determines  that  the 
Applicant  has  failed  to  pay  and  would  be 
held  legally  liable  by  reason  of  Applicant’s 
transportation-related  activities,  or  its  legal 
responsibilities  under  the  Shipping  Act  of 
19M  and  the  rules  and  regulations  of  the 
Federal  Maritime  Commission,  made  by 
Applicant  while  this  agreement  is  in  effect, 
regardless  of  the  financial  responsibility  or 
lack  thereof,  or  the  solvency  or  bankruptcy, 
of  Applicant 

6.  Applicant  or  Guarantor  shall 
immediately  give  written  notice  to  the  FMC 
of  all  lawsuits  Bled,  judgments  rendered,  and 
payments  made  under  the  Guaranty. 

7.  Applicant  and  Guarantor  agree  to  handle 
the  processing  and  adjudication  of  claims  by 
claimants  under  the  Guaranty  established 
herein  in  the  United  States,  unless  by  mutual 
consent  of  all  parties  and  claimants  another 
country  is  agreed  upon.  Guarantor  agrees  to 
appoint  an  agent  for  service  of  process  in  the 
United  States. 

8.  This  Guaranty  shall  be  governed  by  the 

laws  in  the  State  of _ to  the 

extent  not  inconsistent  with  the  rules  and 
regulations  of  the  FMC. 

9.  This  Guaranty  is  effective  the  - - 

day  of _ _ _ _  19 _ _  12:01  a.m., 

standard  time  at  the  address  of  the  Guarantor 
as  stated  herein  and  shall  continue  in  force 
until  terminated  as  herein  provided. 

10.  The  Guarantor  hereby  designates  as  the 
Guarantor's  legal  agent  for  service  of  process 


domiciled  in  the  United  States 

_ .  with  offices  located  in  the 

United  States  at _ ,  for  the 

purposes  of  enforcing  the  Guaranty  described 
herein. 


(Place  and  Date  of  Execution) 


(Type  Name  of  Guarantor) 


(Type  Address  of  Guarantor) 

By  - 

(Signature  and  Title) 

18.  Appendix  D  to  part  583  is  added  to 
read  as  follows: 

Appendix  D  to  Part  583 — Non-Vessei- 
Operating  Common  Carrier  (NVOCC) 
Group  Bond  Form  [FMC-69] 

Form  FMC-(89] 

Federal  Maritime  Commission 

Federal  Maritime  Commission  non-vessel- 
operating  common  carrier  (NVOCC)  group 
supplemental  coverage  bond  form  (section  23, 
Shipping  Act  of  1984). 

_ _  as  Principal  (hereinafter 

called  Principal),  and - -  as 

Surety  (hereinafter  called  Surety)  are  held 
and  ffimly  bound  unto  the  United  States  of 

America  in  the  sum  of  S - for  payment 

of  which  sum  we  bind  ourselves,  our  heirs, 
executors,  administrators,  successors  and 
assigns,  jointly  and  severally. 

WHEREAS.  (Principal) - 

operates  as  a  group  or  association  of  non¬ 
vessel-operating  common  carriers  in  the 
waterborne  foreign  commerce  of  the  United 
States  and  pursuant  to  section  23  of  the 
Shipping  Act  of  1984  has  elected  to  Hie  this 
bond  with  the  Commission; 

NOW.  THEREFORE,  the  conditions  of  this 
obligation  are  that  the  penalty  amount  of  this 
bond  shall  be  available  to  pay  any  judgment 
against  the  NVOCCs  enumerated  in  appendix 
A  of  this  bond  for  damages  arising  from  any 
or  all  of  the  identified  NVOCCs’ 
transportation-related  activities  under  the 
Shipping  Act  of  1984, 46  U.S.C.  app.  1701  et 
seq.,  or  order  for  reparations  issued  pursuant 
to  section  11  of  the  Shipping  Act  of  1984.  48 
U.S.C.  app.  1710,  or  any  penalty  assessed 
pursuant  to  section  13  of  the  Shipping  Act  of 
1984, 46  U.S.C.  app.  1712  that  are  not  covered 
by  the  IdentiHed  NVOCCs;  individual 
insurance  policyjies),  guarantyjies)  or  surety 
bond(s). 

This  bond  shall  inure  to  the  benefit  of  any 
and  all  persons  who  have  obtained  a 
judgment  for  damages  againsi  any  or  all  of 
the  NVOCCs  identified  in  appendix  A  not 
covered  by  said  Nl'OCCs  insurance 
poKcyjies),  guarantyfics)  or  surety  bondjs) 
arising  from  said  NVOCCs  transportation- 
related  activities  under  the  Shipping  Act  of 
1984,  nr  order  for  reparation  issued  pursuant 
to  section  11  of  the  Shipping  Act  of  1984.  and 
to  the  benefit  of  the  Federal  Maritime 
Commission  for  anj  penalty  assessed  against 
said  NVOCCs  pursuant  to  section  13  of  the 
Shipping  Act  of  1984.  However,  this  bend 
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shall  not  apply  to  shipments  of  used  military 
household  go^  and  personal  effects. 

The  liability  of  the  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  aggregate  the 
penalty  of  this  bond,  and  in  no  event  shall  the 
Surety’s  total  obligation  hereunder  exceed 
Fifty  Thousand  Dollars  ($504)00.00)  per 
NVOCCs  identified  in  appendix  A,  or  One 
Million  Dollars  ($1,000,000.00)  regardless  of 
the  number  of  NVOCCs,  claims  or  claimants. 

This  bond  is  effective  the _ day 

of _ ,  19 _ ,  and  shall  continue 

in  effect  until  discharged  or  terminated  as 
herein  provided.  The  Principal  or  the  Surety 
may  at  any  time  terminate  this  bond  by 
written  notice  to  the  Federal  Maritime 
Commission  at  its  office  in  Washington,  DC 
Such  termination  shall  become  effective 
thirty  (30)  days  after  receipt  of  said  notice  by 
the  Commission.  Hie  Surety  shall  not  be 
liable  for  any  transportation-related  activities 
of  the  NVOCCs  identified  in  appendix  A  as 
covered  by  the  Principal  after  tJto  expiration 
of  the  thirty  (30)  day  period,  but  such 
termination  shall  not  affect  the  liability  of  the 
Prindpal  and  Surety  for  any  transportation- 
related  activity  occurring  prior  to  the  date 
when  said  termination  be^mes  effective. 

The  Principal  will  proiitotly  notify  the 
underwriting  Surety  and  the  Director,  Bureau 
of  Tariffs,  Certiffcation  and  Licensing, 

Federal  Maritime  Commission,  Was^gton, 
DC  20573,  of  any  additions,  deletions  or 
changes  to  the  NVOCCs  enumerated  in 
appendix  A.  In  the  event  of  additions  to 
appendix  A,  coverage  will  be  effective  upon 
receipt  of  such  notice,  in  writing,  by  the 
Commission  at  its  office  in  Washin^on,  DC. 
In  the  event  of  deletions  to  appendix  A, 
termination  of  coverage  for  such  NVOCCfs) 
shall  become  effective  thirty  (30)  days  after 
receipt  of  written  notice  by  the  Commission. 
Neither  the  Principal  nor  the  Surety  shall  be 
liable  for  any  transportation-related  activities 
of  the  NV(X)C(s)  deleted  from  appendix  A 
after  the  expiration  of  the  thirty  (30)  day 
period,  but  such  termination  shall  not  affect 
the  liability  of  the  Principal  and  Surety  for 
any  transports tion^la ted  activity  of  said 
NVCKDCfs)  occurring  prior  to  the  date  when 
said  termination  becomes  effective. 

The  underwriting  Surety  will  promptly 
notify  the  Director,  Bureau  of  Tariffs, 
CertiBcation  and  Licensing,  Federal  Maritime 
Conunission,  Washington,  DC  20573,  of  any 
claim(8)  agaiiut  this  ^nd. 

Sign^  and  sealed  this _ day  of _ , 

19 — .  (Please  type  name  of  signer  under  each 
signature). 


Individual  Principal  or  Partner 


Business  Address 


Individual  Principal  or  Partner 


Business  Address 


Individual  Princi|Ml  or  Partner 


Business  Address 


Trade  Name,  if  Any 


Corporate  Principal 


IHace  of  Incorporation 


Trade  Name,  if  Any 


Business  Address  (Affix  Corporate  Seal) 


By 


Title 


Principal’s  Agent  for  Service  of  Process 
(Required  if  Principal  is  not  a  U.S. 
Corporation) 


Agent’s  Address 


Corporate  Surety 


Business  Address  (Affix  Corporate  Seal) 


By  , 


Title 

By  the  Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  92-25189  Filed  10-18-92;  8:45  am] 
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46  CFR  Parts  572  and  581 

[Fact  Finding  Investigation  No.  20] 

Service  Contract  Negotiations  With 
Shippers’  Associations  and  Non- 
Vessel-Operating  Common  Carriers 

aoency:  Federal  Maritime  Commission 
("Commission"). 

ACTION:  Fact  finding  investigation. 

SUMMARY:  The  Commission  is  issuing 
the  attached  Order  instituting  a 
nonadjudicatory  fact  finding 
investigation.  Tliis  investigation  will 
develop  information  regari^g  the 
practices  of  ocean  common  carriers  and 
carrier  conferences  with  respect  to  the  * 
negotiation  of  service  contracts,  and 
whether  such  practices  have  the  effect 
of  denying  service  contracts  to  shippers' 
associations  and  non-vessel-operating 
common  carriers  in  Urn  United  States 


foreign  commerce.  This  information  will 
be  used  by  the  Commission  to  determine 
whether  new  or  additional  regulations 
are  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  W.  Fraser,  Counsel  to  Commissioner 
Ming  C.  Hsu,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 

NW.,  Washington,  DC  20573-0001,  (202) 
523-5712, 
or 

Peter ).  King,  Assistant  to  the  Investigative 
Officer,  Federal  Maritime  Commission,  800 
North  Capitol  StreeL  NW..  Washington,  DC 
20573-9001,  (202)  523-5783. 

Order 

This  Order  is  in  response  to  Docket 
No.  92-35,  Notice  of  Inquiry  Concerning 
Various  Regulatory  Issues,  published  by 
the  Federal  Maritime  Commission 
("Commission")  in  the  Federal  Register 
on  ]une  15, 1992  (57  FR  26637).  There,  the 
Commission  solicited  comments 
regarding,  inter  alia,  whether  a 
rulemaking  was  necessary  to  clarify 
carriers’  and  conferences’  obligations 
with  respect  to  negotiating  service 
contracts  with  shippers’  associations 
and  non-vessel-operating  common 
carriers  (“NVOCCs”). 

Numerous  comments  were  submitted 
in  response  to  the  Notice  of  Inquiry. 
Commenters  representing  individual 
shippers,  shippers’  associations, 
NVOCCs  and  freight  forwarders 
generally  favor  institution  of  a 
rulemaking  to  clarify  carrier/conference 
obligations  regarding  service  contracts. 
These  commenters  variously  contend 
that  some  carriers  and  conferences  raise 
arbitrary  and  unreasonable  obstacles  to 
negotiating  and  entering  into  service 
contracts.  Among  the  impediments 
alleged  are:  requirements  for  posting 
bonds  or  furnishing  membership  lists  as 
a  condition  precedent  to  service 
contract  negotiations;  “back  soliciting” 
members  of  dippers’  associations  for 
individual  service  contracts:  required 
minimum  cargo  volumes  on  the  part  of 
individual  members  of  shippers’ 
associations;  arbitrary  or  exorbitant 
bond  requirements  for  NVOCCs;  and 
restrictions  on  the  ability  of  NVOCCs  to 
negotiate  contract  rates  and  to  access, 
or  "me-too",  service  (XHitracts  on  the 
same  basis  as  proprietary  shippers. 

Even  where  carriers  or  conferences  may 
not  directly  refuse  to  negotiate,  "good 
faith"  commercial  negotiations  are  said 
to  be  imavailable  to  shippers’ 
associations  and  NVOCCs  because  of 
such  practices. 

Some  commenters  suggest  that  the 
Commission  conduct  a  more  thorough 
examination  of  carriers’  and 
conferences’  practices  witii  respect  to 
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service  contract  negotiations  with 
shippers'  associations  and  NVOCCs  in 
order  to  structure  an  appropriate  rule 
clarifying  the  obligations  of  the 
contracting  parties.  However,  many  of 
the  comments  filed  in  Docket  No.  92-35, 
while  illustrative  of  the  concerns  of 
shippers’  associations  and  NVOCCs, 
lack  essential  factual  detail  concerning 
the  circumstances  of  the  carriers'  or 
conferences’  alleged  refusal  to  engage  in 
“good  faith”  negotiations. 

The  Commission  concurs  that,  before 
it  can  consider  possible  further  action,  a 
more  comprehensive  factual  record 
pertaining  to  the  contract  negotiation 
process  and  the  specific  practices  of 
carriers  and  conferences,  as  well  as  the 
practical  experiences  of  shippers’ 
associations  and  NVOCCs  in  seeking  to 
negotiate  and  execute  service  contracts 
is  necessary.  To  this  end,  and  in  order  to 
ensure  the  proper  and  effective 
administration  and  enforcement  of  the 
shipping  statutes,  the  Commission  is 
instituting  this  nonadjudicatory 
investigation  pursuant  to  subpart  R  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.281  et  seq. 

The  purpose  of  this  proceeding  is  to 
determine  whether  new  or  revised 
requirements  to  facilitate  bona  fide 
negotiations  of  service  contracts 
between  carriers  and  conferences  on  the 
one  hand,  and,  on  the  other  hand, 
shippers’  associations  and  NVOCCs  are 
warranted.  The  proceeding  will  focus  on 
the  service  contract  negotiation  process; 
carrier  and  conference  procedures  and 
practices  relating  to  such  negotiations 
with  shippers’  associations  and 
NVOCCs:  any  transportation  or  other 
conditions  which  may  justify  differing 
treatment  accorded  to  shippers’ 
associations  and  NVOCCs  vis-a-vis 
proprietary  shippers;  and  alternative 
approaches  or  procedures  which  might 
be  effected  to  meet  the  statutory 
requirements  with  respect  to  dealing 
with  shippers’  associations  and 
NVOCCs  in  accordance  with  the 
Shipping  Act  of  1984.  See,  e.g.  sections  . 
10(b)  (12),  (13),  and  (c)(1).  46  U.S.C.  app. 
1709(b)  (12).  (13).  and  (c)(1). 

Therefore  it  is  ordered,  That  pursuant 
to  sections  10, 11  and  17  of  the  Shipping 
Act  of  1984, 46  U.S.C.  app.  1709, 1710 
and  1716,  and  part  502,  subpart  R  of  title 
46  of  the  Code  of  Federal  Regulations,  46 
CFR  502.281,  et  seq.,  a  nonadjudicatory 
investigation  is  instituted  to  develop 
information  regarding  the  practices  of 
carriers  and  other  persons  with  respect 
to  the  negotiation  of  service  contracts, 
and  whether  such  practices  have  the 
effect  of  denying  service  contracts  to 
shippers’  associations  and  NVOCCs  or 
subjecting  them  to  imdue  or 


unreasonable  prejudice  or  disadvantage 
in  the  matter  of  negotiating  service 
contracts  in  the  United  States  foreign 
commerce.  This  information  will  be  used 
to  determine  whether  new  or  additional 
regulations  are  appropriate; 

It  is  further  ordered.  That  the 
Investigative  Officer  shall  be 
Commissioner  Ming  Chen  Hsu.  The 
Investigative  Officer  shall  be  assisted  by 
such  stafi  members  as  may  be  assigned 
by  the  Commission’s  Managing  Director 
and  shall  have  full  authority  to  hold 
public  or  non-public  sessions,  to  resort 
to  alt  compulsory  process  authorized  by 
law  (including  the  issuance  of 
subpoenas),  to  administer  oaths  and  to 
perform  such  other  duties  as  may  be 
necessary,  in  accordance  with  the  laws 
of  the  United  States  and  the  regulations 
of  the  Conunission; 

It  is  further  ordered.  That  written 
comments  concerning  the  issue  of 
service  contract  negotiations  with 
shippers’  associations  and  NVOCCs, 
previously  submitted  in  Docket  No.  92- 
35,  Notice  of  Inquiry  Concerning  Various 
Regulatory  Issues,  are  made  a  part  of 
the  record  hereof; 

It  is  further  ordered.  That  the 
Investigative  Officer  shall  issue  a  report 
of  findings  and  recommendations  no 
later  than  six  months  after  publication 
of  this  Order  in  the  Federal  Register, 
such  report  to  remain  confidential 
unless  and  until  the  Commission  rules 
otherwise;  and 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register. 

By  the  Conunission. 

Joseph  C.  Polking, 

Secretary, 

[FR  Doa  92-25015  Filed  10-16-92;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  92-209;  FCC  92-430] 

Coordination  of  800  MHz  General 
Category  Channels  In  the  Private  Land 
Mobile  Radio  Services 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  'The  Copunission  has 
proposed  rule  changes  that,  if  adopted, 
would  provide  applicants  for 
conventional  Specialized  Mobile  Radio 
(SMR)  systems  on  General  Category 
frequencies  the  option  of  seeking 
frequency  coordination  from  any  of  the 


three  coordinators  certified  to  provide 
coordination  service  above  800  MHz. 

The  proposed  rule  change  would  benefit 
applicants  for  800  MHz  conventional 
SMR  systems  ft'om  the  General  Category 
because  it  would  permit  these 
applicants  to  select  the  frequency 
coordinator  that  best  serves  their  needs. 

DATES:  Comments  must  be  filed  on  or 
before  November  27, 1992,  and  reply 
comments  on  or  before  December  14, 
1992. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Freda  Lippert  Thyden,  Rules  Branch, 
Private  Radio  Bureau,  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  PR  Docket  No. 
92-209,  FCC  92-430,  adopted  September 
9, 1992,  and  released  October  6, 1992. 

The  full  text  of  this  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch,  room 
230, 1919  M  Street  NW.,  Washington, 

DC,  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 

1990  M  Street,  Washington,  DC  20036, 
telephone  (202)  452-1422. 

This  will  impose  no  paperwork 
burden  on  the  public. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Specialized  Mobile  Radio  (SMR) 
licensees  seeking  to  add  conventional 
800  MHZ  General  Category  channels  to 
existing  trunked  systems  or  to  create 
trunked  SMR  systems  by  consolidating 
conventional  systems  are  allowed  to 
seek  a  frequency  coordination  from  any 
of  three  recognized  coordinators.  These 
coordinators  are  the  National 
Association  of  Business  and  Educational 
Radio,  Inc.,  the  Associated  Public-Safety 
Communications  Officers,  and  the 
Special  Industrial  Radio  Services 
Association,  Inc. 

2.  There  is,  however,  neither  an 
apparent  justification  for,  nor  a  benefit 
to  be  gained  by,  the  separate  treatment 
of  applicants  for  conventional  and 
trunked  SMR  systems  licensed  on  the 
General  Category  channels.  We 
therefore  proposed  to  provide  applicants 
for  conventional  SMR  systems  licensed 
on  General  Category  frequencies  in  the 
800  MHz  band  the  option  of  seeking 
frequency  coordination  from  any  of  the 
three  frequency  coordinators. 


% 
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Initial  RegulaUvy  Flexibility  Analysis 

Reason  for  Action 

We  are  initiating  this  rule  making 
proceeding  to  obtain  comment  on 
whether  applicants  for  conventional 
SMR  systems  in  the  General  Category 
must  continue  to  be  restricted  to  the 
services  of  only  one  frequency 
coordinator  or  whether  they  should  be 
allowed  to  choose  hrom  any  of  the  three 
recognized  certified  coordinators  for  this 
group  of  channels. 

Objectives 

The  purpose  of  this  rule  making  is  to 
conform  our  regulatory  treatment  of 
conventional  ^<IR  applicants  seeking  a 
recommendation  for  an  800  MHz 
General  Category  h«quency  to  that 
presently  afford^  trunked  SMR 
applicants  also  seeking  a 
recommendation  of  General  Category 
frequencies.  Specifically,  under  the 
proposed  rule,  applicants  for  General 
Category  conventioned  SMR  systems 
would  be  able  to  choose  frequency 
coordination  services  from  any  of  the 
three  certified  coordinators. 


obvious  alternative — to  decline  to  adopt 
this  rule  change — would  result  in  the 
continued  requirement  that  SMR 
applicants  for  600  MHz  conventional 
systems  in  the  General  Category  be 
required  to  obtain  service  from  only  one 
coordinator  although  applicants  for 
trunked  SMR  systems  in  this  same 
category  may  select  from  any  of  the 
three  certified  coordinators. 

List  of  Subjects  in  47  CFR  Part  90 

Administrative  practice  and 
procedure,  Business  and  industry. 
Common  carriers.  Communications 
equipment,  Radio,  Reporting  and 
recordkeeping  requirements. 

Amendatory  Text 

It  is  proposed  to  amend  47  CFR  part 
90,  as  follows: 

PART  90->PRtVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4.  303,  332, 48  Stat., 
1066, 1082,  as  amended;  47  U.S.C.  154,  303, 
and  332,  imless  otherwise  noted. 


policy  not  to  require  pension  portability 
provisions  in  its  contracts.  However,  in 
those  cases  where  it  is  appropriate, 
these  changes  allow  Center  F^curement 
Officers  to  authorize  it  use  if  they  utilize 
the  clause  provided.  Under  current  rules, 
the  use  of  any  pension  portability 
provision  must  be  approved  by  the 
Assistant  Administrator  for 
Procurement. 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1992. 
ADDRESSES:  Submit  comments  to  the 
Assistant  Administrator  for 
Procurement,  NASA,  Code  HC, 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Thomas  Luedtke,  Director,  Contract 
Pricing  and  Finance  Division  (Code  HC), 
Telephone;  (202)  356-0003. 
SUPPLEMENTARY  INFORMATION: 
Background 

Currently,  in  those  cases  where  use  of 
a  pension  portability  provision  is 
appropriate,  a  Center  must  create  one 
and  send  it  to  the  Assistant 
Administrator  for  Procurement  for 


Legal  Basis 

The  proposed  action  is  authorized 
under  sections  4(i),  301, 303(g),  303(i), 
303(r),  and  332(a)  of  the 
Communications  Act,  as  amended,  47 
U.S.a  §§  154(i),  301,  303(g),  303(i),  303(r) 
and  332(a). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

No  new  requirements  will  be  imposed 
upon  licensees  in  the  private  land 
mobile  services. 

Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved 


2.  Section  90.615  is  amended  by 
adding  a  new  last  sentence  to  paragraph 
(a)  to  read  as  follows: 

§  90.615  Frequencies  avaRable  in  the 
General  Category. 

(a)  *  *  *  Applications  submitted  by 
eligibles  imder  §  90.603(c)  must  be 
coordinated  (see  §  90.175)  by  any  one  of 
the  fi^uency  coordinators  certified  to 
coordinate  applications  above  800  MHz. 
*  ♦  «  *  ♦ 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-25195  Filed  10-16-02;  8:45  am] 
BtLUNG  cooe  e712-«1-M 


NATIONAL  AERONAUTICS  AND 


approval.  This  coverage  would  provide 
standard  language  and  authorize  the 
Center  Procurement  Officer  to  authorize 
its  use. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum, 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  in  this 
category.  NASA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  efiect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.)  601  et  seq.) 
because  most  of  the  changes  impact 
internal  procedures.  The  clause  created 
is  intended  to  standardize  contract 


This  action  would  be  beneficial  to 
applicants  for  800  MHz  conventional 
SMR  systems  from  the  General  Category 
because  it  would  provide  these 
applicants  with  an  opportunity  to 
choose  among  the  three  recognized 
coordinators  for  a  frequency 
recommendation.  Thus,  applicants 
would  select  the  coordinator  that  best 
serves  their  coordination  needs. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objective 

The  impact  of  this  proposed  rule  on 
small  entities  seeking  licensees  for 
conventional  SMR  operations  in  the 
General  Category  of  frequencies 
appears  to  be  favorable.  The  most 


SPACE  ADMINISTRATION 

48  CFR  Parts  1837  and  1852 

Changes  to  NASA  FAR  Supplement 
Coverage  on  Pension  PortabMity 

agency:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA) 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS),  Chapter  18  of  the 
Federal  Acquisition  Regulation  System 
in  title  48  of  the  Code  of  Federal 
Regulations.  The  proposed  modifications 
do  not  change  NASA's  fundamental 


provisions  which  have  been  created  on 
a  case-by-case  basis  in  the  past. 
However,  for  the  clause  to  make  any 
sense,  all  the  coverage  needs  to  be 
published.  This  rule  does  not  impose 
any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1837  and 
1852 

Government  procurement. 

Don  G.  Bush, 

Assistant  Administrator  for  Procurement 

1.  The  authority  citation  for  48  CFR 
parts  1837  and  1852  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2743(cKl) 
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the  Railroad  Operating  Rules  to 
eliminate  the  annual  reporting 
requirement  for  railroads  with  fewer 
than  400,000  total  annual  manhours  on 
the  ground  that  the  requirement  imposed 
a  disproportionate  burden  on  small 
railroads.  50  FR  7918  (1985).  For 
example,  it  was  more  efficient  for  small 
railroads  simply  to  retain  files  on 
operational  tests  conducted,  rather  than 
to  compile  and  submit  reports  on  these 
tests  to  FRA,  W  FR  7918,  7919  (1985). 
Further,  FRA's  ability  to  monitor  safety 
would  not  decrease  because  the 
information  that  was  needed  was  most 
often  needed  by  held  staff  who  could 
obtain  the  information  on  their 
inspection  visits  to  railroad  property. 

This  effort  was  the  start  of  a  process  to 
remove  onerous  requirements  without 
compromising  safety. 

The  revisions  proposed  here  are 
further  efforts  to  remove  non-essential 
reporting  requirements  from  the 
regulations.  Instead  of  ffling  its 
operating  rules,  operational  tests  and 
inspection  programs,  operating  rules 
instruction  programs,  and  operating 
rules  controlling  radio  communications 
with  FRA  in  Washington,  DC,  each 
railroad  would  keep  a  record  of  this 
information  and  make  it  available  to 
FRA  upon  request. 

Enforcement  of  parts  217  and  220  is 
predicated,  in  part,  on  review  of 
information  sources  to  determine 
compliance  with  standard  operating 
rules  and  practices.  FRA’s  field 
personnel  will  be  able  to  review 
operating  rules  and  radio  rules  data  by 
visiting  the  locations  holding  these 
records,  often  at  the  same  time  they  are 
investigating  regulatory  compliance. 
They  are  best  situated  to  ensure  that  all 
records  of  railroad  operating  rules,  tests, 
and  instruction  programs  are  accurate 
and  current. 

The  regulatory  amendments  would 
relieve  FRA’s  Office  of  Safety 
headquarters  staff  of  the  offcial 
responsibility  of  reviewing  and 
processing  all  the  written  material 
submitted  by  the  more  than  600 
railroads  located  throughout  the  United 
States.  In  view  of  the  limited  use  made 
of  the  information  at  headquarters,  the 
effort  required  to  keep  books  current 
could  be  put  to  better  use.  In  addition, 
the  proposed  regulatory  revisions  will 
remove  the  burden  on  railroads  to 
submit  to  FRA  operating  rules  and  any 
changes  implemented  to  existing 
programs.  'The  proposals  will  reduce  a 
paperwork  and  mailing  burdm  borne  by 
the  nation’s  railroads. 

Most  railroads  maintain  copies  of 
their  operating  rules  at  all  designated 
railroad  division  headquarters  and  at 
system  headquarters.  FRA  proposes  to 


make  this  a  requirement.  Copies  of  these 
records  would  be  made  available,  upon 
request,  to  FRA  field  personnel  for 
inspection  and  copying  on  any  day 
during  regular  business  hours.  These 
rules  and  practices  would  be  kept 
current,  i.e.,  whatever  standards  are  in 
effect  on  the  date  of  operation. 
Amendments  to  operating  rules, 
operational  tests,  rules  class 
instructions,  or  radio  rules  would  be 
attached  to  the  original  files  securing 
these  records.  All  records  pertaining  to 
operating  rules,  operational  tests  and 
inspections,  operational  rules  instruction 
programs,  or  radio  operating  rules  would 
be  up-to-date. 

With  respect  to  operational  testing 
programs  and  annual  summaries  of 
operational  tests  and  inspections  under 
§  §  217.9  and  217.13  (a)  through  (c),  all 
records  would  be  retained  for  a  period 
of  three  calendar  years.  This 
requirement  would  be  added  to  the 
existing  provisions  to  enable  FRA  to 
examine  trends  in  regulatory 
compliance  with  operating  rules, 
timetables,  and  timetable  special 
instructions.  Operational  test  and 
inspection  records  and  annual 
summaries  of  these  records  could  then 
be  compared  for  accuracy  and 
completeness.  Inspectors  would  thereby 
be  able  to  ascertain  whether  railroads 
are  conducting  a  sufficient  number  of 
rules  tests  at  locations  exi>eriencing  a 
high  traffic  volume.  The  test  results 
would  also  enable  inspectors  to 
recognize  patterns  of  rules 
noncompliance  and  efforts  taken  by 
railroads  to  remedy  safety  problems 
uncovered  from  previous  tests.  Although 
the  reporting  requirements  of  §  217.13(d) 
will  remain  unchanged,  it  is  anticipated 
that  this  provision,  requiring  railroads 
operating  with  a  minimum  of  400,000 
manhours  to  file  annual  alcohol  and 
drug  reports,  will  be  transferred  to  Part 
219  within  the  foreseeable  future. 

Section-by-Section  Analysis 

1.  Definitions  are  provided  in  new 
§  217.4.  Proposed  §  217.4(a)  defines 
“division  headquarters’’  to  mean  the 
location  designated  by  the  railroad 
where  a  high  level  manager  {e.g.,  a 
division  manager,  superintendent,  or 
manager  of  train  operations)  has  an 
office.  In  most  instances,  this  location  is 
the  managerial  central  office  that  is 
designated  by  timetable,  bulletin, 
general  order,  or  notice. 

Proposed  §  217.4(b)  defines  a  “system 
headquarters”  as  a  location  designated 
by  the  railroad  as  the  general  office  for 
the  railroad  system. 

2.  Section  217.7  would  be  amended  to 
require  that  railroads  retain  specified 
paperwork  rather  than  filing  it  with  the 


Federal  Railroad  Administrator.  In 
particular,  proposed  |  217.7  eliminates 
the  requirement  that  railroads  file  copies 
of  their  current  operating  rules, 
timetables,  and  timetable  special 
instructions  with  the  Federal  Railroad 
Administrator,  Washington,  DC  20590. 
Instead,  FRA  proposes  to  require 
railroads  to  retain  one  copy  of  these 
documents  at  all  division  headquarters 
and  at  the  system  headquarters.  These 
documents  would  have  to  be  made 
available  to  FRA  representatives  for 
inspection  and  copying  during  regular 
business  hours. 

3.  Proposed  §  217.9(a)  states  that 
railroads  must  continue  to  periodically 
conduct  operational  tests  and 
inspections  to  determine  compliance 
with  their  codes  of  operating  rules, 
timetables,  and  timetables  special 
instructions,  as  stipulated  in  a  written 
program,  which  would  be  retained  at  all 
division  headquarters  and  at  the  system 
headquarters. 

Proposed  §  217.9(b)  would  remove  the 
requirements  in  existing  §  217.9  (b)  and 
(c)  that  railroads  file  copies  of  that 
program  and  amendments  with  the 
Federal  Railroad  Administrator.  Instead, 
FRA  proposes  to  require  railroads  to 
retain  one  copy  of  the  railroad’s  current 
program  of  operational  tests  and 
inspections,  along  with  any  subsequent 
revisions,  at  all  division  headquarters 
and  at  the  system  headquarters.  These 
records  would  be  made  available  to 
FRA  representatives  for  inspection  and 
copying  during  regular  business  hours 
and  must  be  retained  for  three  calendar 
years.  The  criteria  requirements  stated 
in  §  217.9(b)  (1)  throu^  (4)  remain 
unchanged. 

Section  217.9(d)  would  be 
redesignated  as  §  217.9(c). 

4.  Section  217.11  would  be  revised  to 
eliminate  the  requirement  that  railroads 
file  copies  of  their  programs  of 
instruction  on  operating  rules  with  the 
Federal  Railroad  Administrator. 

Under  proposed  §  217.11(a),  railroads 
would  continue  to  be  required  to 
periodically  instruct  their  employees  on 
their  respective  operating  rules. 
However,  one  copy  of  the  rules 
instruction  program  would  be  retained 
at  all  railroad  division  headquarters  and 
at  system  headquarters. 

Proposed  §  217.11(b)  would  mandate 
that  these  current  records,  and  any 
subsequent  revisions,  be  made  available 
to  FRA  representatives  for  inspection 
and  copying  during  regular  business 
hours. 

5.  Proposed  §  217.13  (a)  through  (cj 
would  remove  the  requirement  diat 
railroads  with  more  than  400,000  total 
manhours  per  year  file  with  the  Federal 
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Railroad  Administrator  an  “annual 
report**  addressing  the  activities 
described  in  paragraphs  (a)  through  (c). 
Instead,  FRA  proposes  to  require  these 
railroads  to  compile  but  not  submit  the 
same  information,  redesignated  “annual 
summaries  on  operational  tests  and 
inspections,”  and  to  make  available  one 
copy  of  the  annual  summaries  at  each 
division  headquarters  and  at  the  system 
headquarters  by  March  1  of  each 
calendar  year.  Such  annual  summaries 
would  be  retained  for  three  calendar 
years  and  be  made  available  to  FRA 
representatives  for  inspection  and 
copying  during  regular  business  hours. 

The  requirement  of  an  annual  report 
to  FRA  imder  §  217.13(d)  would  remain 
unchanged.  The  proposed  amendment  to 
that  subsection  is  necessary  for  it  to 
stand  alone. 

6.  Proposed  paragraphs  (d)  and  (e)  of 
§  220.5  add  the  definitions  of  “division 
headquarters”  and  “system 
headquarters”  to  this  part.  The  terms 
identiHed  are  discussed  above  in 
proposed  §  217.4. 

7.  Proposed  §  220.21(b)  requires 
railroads  to  retain  one  copy  of  its 
current  radio  operating  rules  and  any 
subsequent  revisions  at  all  division 
headquarters  and  at  the  system 
headquarters.  These  records  must  be 
made  available  to  FRA  representatives 
for  inspection  and  copying  during 
regular  business  hours. 

Regulatory  Impact  < 

KO.  12291  and  DOT  Regulatory  Policies 

These  proposals  have  been  evaluated 
in  accordance  with  existing  policies  and 
procedures  and  are  considered  to  be 
I  non-major  under  Executive  Order  12291 
!  but  significant  under  DOT  policies  and 
procedures  (44  FR 11034  (1979))  because 
they  implement  a  deregulatory  policy  to 
remove  onerous  requirements  imposed 
on  the  railroad  industry  without 
compromising  railroad  safety.  An 
analysis  of  the  economic  impact  has 
been  made,  and  FRA  has  concluded  that 
the  total  savings  afforded  to  the  railroad 
industry  will  amount  to  the 
administrative  and  postage  expenses  set 
aside  by  the  railroad  to  reproduce  and 
mail  the  various  operating  rules  and 
practices  records  and  reports  to  FRA. 

I>  This  proposal  will  result  in 
I  approximately  $50,000  in  annual  savings 
I  to  the  railroad  industry  and  the  federal 
government,  with  no  diminution  of 
safety. 

Regulatory  Flexibility  Act 

These  regulations  will  not  have  any 
measurable  impact  on  small  entities. 
FRA  therefore  certifies  that  this  rule  wiU 


not  have  a  significant  in^mct  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  these 
proposed  FRA  regulations. 

Consequently,  no  estimate  of  a  public 
reporting  burden  is  required. 

Environmental  Impact 

These  rule  revisions  will  not  have 
identifiable  environmental  impact. 

Federalism  Implications 

These  rule  revisions  should  not  have 
substantial  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

Request  for  Comments 

FRA  proposes  to  amend  parts  217  and 
220  of  title  49,  Code  of  Federal 
Regulations,  as  set  forth  below,  and  to 
make  any  conforming  changes  to  related 
Parts  that  may  be  appropriate.  FRA 
solicits  comments  on  all  aspects  of  the 
proposed  amendments  to  the  rules  and 
the  analysis  advanced  in  explanation  of 
the  amendments.  Interested  persons  are 
invited  to  comment  on  these  revisions 
by  submitting  written  views  and 
comments.  FRA  has  not  scheduled  an 
opportunity  for  oral  comment  because 
the  proposed  amendments  do  not  appear 
to  warrant  it.  An  opportunity  for  oral 
comments  will  be  provided,  however,  if 
requested  by  an  interested  party  on  or 
before  November  2, 1992.  Such  a  request 
must  be  made  in  writing  and  received  by 
the  Docket  Clerk  by  the  specified  date. 
Any  party  requesting  such  an 
opportunity  should  specify  the  basis  for 
that  request.  FRA  may  make  changes  in 
the  final  rules  based  on  comments 
received  in  response  to  this  notice. 

The  Proposal  Rules 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  part  217,  title  49, 
Code  of  Federal  Regulations  as  follows: 

PART  217— [AMENDED] 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431,  437, 438,  as 
amended.  Pub.  L 100-342;  and  49  CFR 
1.49(m). 

Z  By  adding  §  217.4  to  read  as 
follows: 
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$217.4  DefMtioiM. 

As  used  in  this  part — 

(a)  Division  headquarters  means  the 
location  designated  by  the  railroad 
where  a  high  level  manager  [e.g.,  a 
superintendent,  division  manager,  or 
manager  of  train  operations)  has  an 
office. 

(b)  System  headquarters  means  the 
location  designated  by  the  railroad  as 
the  general  office  of  the  railroad  system. 

3.  By  revising  §  217.7  to  read  as 
follows: 

§  217.7  Operaring  rules;  recordkeeping. 

Each  operating  railroad  to  which  this 
part  applies  shall  keep  one  copy  of  its 
current  code  of  operating  rules, 
timetables,  and  timetable  special 
instructions  and  one  copy  of  each 
amendment  to  its  code  of  operating 
rules,  each  new  timetable,  and  each  new 
timetable  special  instruction,  at  each  of 
its  division  headquarters  and  at  its 
system  headquarters,  and  shall  make 
such  records  available  to 
representatives  of  the  Federal  Railroad 
Administration  for  inspection  and 
copying  during  regular  business  hours. 

4.  By  revising  paragraphs  (a)  and  (b) 
introductory  text  of  §  217.9  to  read  as 
follows: 

§  217.9  Program  of  operational  tests  and 
inspections;  recordkeeping. 

(a)  Each  railroad  to  which  this  part 
applies  shall  periodically  conduct 
operational  tests  and  inspections  to 
determine  the  extent  of  compliance  with 
its  code  of  operating  rules,  timetables, 
and  timetable  special  instructions  in 
accordance  with  a  written  program 
retained  in  each  division  headquarters 
and  at  system  headquarters. 

(b)  Each  railroad  to  which  this  part 
applies  shall  retain  one  copy  of  its 
current  program  for  p)eriodic 
performance  of  the  operational  tests  and 
inspections  required  by  paragraph  (a)  of 
this  section  and  one  copy  of  eadi 
amendment  to  such  program.  These 
records  shall  be  retained  at  each 
division  headquarters  and  at  the  system 
headquarters  of  the  railroad  for  three 
calendar  years  after  the  end  of  the 
calendar  year  to  which  they  relate. 
These  records  shall  be  made  available 
to  representatives  of  the  Federal 
Railroad  Administration  for  inspection 
and  copying  during  regular  business 
hours.  The  program  shall — 

*  *  *  *  « 

5.  By  removing  $  217.9(c)  and 
redesignating  $  217.9(d)  as  $  Z17.9(c). 

6.  By  revising  the  heading  for  $  217.11 
and  revising  paragraphs  (a)  and  (b) 
introductory  text  of  $  217.11  to  read  as 
follows: 
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§217.11  Program  of  instruction  on 
operating  rules;  recordkeepirtg. 

(a)  To  ensure  that  each  railroad 
employee  whose  activities  are  governed 
by  the  railroad’s  operating  rules 
understands  those  rules,  each  railroad  to 
which  this  part  applies  shall  periodically 
instruct  that  employee  on  the  meaning 
and  application  of  the  railroad's 
operating  rules  in  accordance  with  a 
written  program  retained  in  each 
division  headquarters  and  at  system 
headquarters. 

(b)  Each  railroad  shall  retain  one  copy 
of  its  current  program  for  the  periodic 
instruction  of  its  employees  as  required 
by  paragraph  (a)  of  this  section  and  one 
copy  of  each  amendment  to  that 
program.  These  records  shall  be 
retained  at  each  division  headquarters 
and  at  the  system  headquarters  of  the 
railroad  and  shall  be  made  available  to 
respesentatives  of  the  Federal  Railroad 
Administration  for  inspection  and 
copying  during  regular  business  hours. 
This  program  shall — 

*  It  *  *  * 

7.  By  removing  §  217.11(c). 

8.  By  revising  §  217.13  introductory 
text  and  paragraph  (d)  introductory  text 
to  read  as  follows; 

§  217.13  Annual  summary  on  operational 
tests  and  inspections;  annual  report  on 
enforcement  of  part  219. 

Before  March  1  of  each  calendar  year, 
each  railroad  to  which  this  part  applies, 
except  for  a  railroad  with  fewer  than 
400,000  total  manhours,  shall  retain  at 
each  of  its  division  headquarters  and  at 
system  headquarters  one  copy  of  a 
written  summary  containing  the 
information  prescribed  in  paragraphs  (a) 
through  (c)  of  this  section  with  respect 
to  its  previous  year’s  activities.  These 
records  shall  be  retained  for  three 
calendar  years  after  the  end  of  the 
calendar  year  to  which  they  relate  and 
made  available  to  representatives  of  the 
Federal  Railroad  Administration  for 
inspection  and  copying  during  regular 
business  hours. 

*  *  *  *  « 

(d)  Before  March  1  of  each  calendar 
year,  each  railroad  to  which  this  part 
applies,  except  for  a  railroad  with  fewer 
than  400,000  total  manhours,  shall  file 
with  the  Federal  Railroad 
Administrator,  Washington,  DC  20590,  a 
written  report  of  the  following  with 
respect  to  its  previous  year’s  activities: 
the  number,  type,  and  result  of  each  test 
and  inspection  related  to  enforcement  of 
part  219  of  this  subchapter  and  the 
railroad’s  rule  on  alcohol  and  drug  use 
(“RuleG”).  *  *  * 

In  consideration  of  the  foregoing.  FRA 
proposes  to  amend  part  220,  title  49, 
Code  of  Federal  Regulations  as  follows: 


PART  220-lAMENDED] 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431, 438,  as  amended; 
Pub.  L  100-342:  and  49  CFR  1.49(m). 

2.  In  §  220.5,  paragraphs  (d)  and  (e) 
are  added  to  read  as  follows: 

§  220.5  Definitions. 

(d)  Division  headquarters  means  the 
location  designated  by  the  railroad 
where  a  high  level  manager  {e.g.,  a 
superintendent,  division  manager,  or 
manager  of  train  operations]  has  an 
office. 

(e)  System  headquarters  means  the 
location  designated  by  the  railroad  as 
the  general  office  or  the  railroad  system. 

3.  By  revising  the  heading  of  §  220.21 
and  revising  paragraph  (b)  of  §  220.21  to 
read  as  follows: 

§  220.21  Railroad  operating  rules;  radio 
communications;  recordkeeping. 

it  it  It  it 

(b)  Each  railroad  shall  retain  one  copy 
of  its  current  operating  rules  with 
respect  to  radio  communications,  and  of 
each  amendment  to  these  rules,  at  each 
of  its  division  headquarters  and  at  the 
system  headquarters  of  the  railroad, 
liiese  records  shall  be  made  available 
to  representatives  of  the  Federal 
Railroad  Administration  for  inspection 
and  copying  during  regular  business 
hours. 

Issued  in  Washington,  DC  on  October  8, 
1992. 

Perry  A.  Rivkind, 

Deputy  Administrator,  Federal  Railroad 
Administration. 

[FR  Doc.  92-25182  Filed  10-16-92;  8:45  am] 
BIUJNQ  COOE  491(M)6-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  216, 218  and  222 

Approaching  Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS],  NOAA,  Commerce. 
ACTION:  Proposed  rule  and  guidelines; 
notice  of  public  hearings  and  extension 
of  comment  period. 

summary:  On  August  3, 1992,  NMFS 
announced  proposed  regulations  (57  FR 
34101]  and  guidelines  (57  FR  34121]  that 
would  provide  greater  protection  to 
marine  mammals  by  specifying  the 
distances  which  should  be  maintained 
by  people,  vessels  and  aircraft  when 


approaching  marine  mammals.  NMFS 
has  scheduled  public  hearings  on  the 
proposed  rule  and  guidelines,  and  has 
extended  the  comment  period. 

DATES:  Comments  on  the  proposed  rule 
and  guidelines  will  be  accepted  until 
December  31, 1992.  Public  hearings  are 
scheduled  as  follows: 

1.  October  26, 1992,  at  2  and  6  p.m., 
Seattle,  WA; 

2.  October  27, 1992,  at  2  p.m.. 

Anchorage,  AK; 

3.  October  28, 1992,  at  2  p.m.,  Juneau, 

AK; 

4.  October  29, 1992,  at  7  p.m.,  Sitka,  AK; 

5.  November  4, 1992,  at  6  p.m..  Long 
Beach,  CA; 

6.  November  5, 1992,  at  6  p.m.,  Monterey, 
CA; 

7.  November  9, 1992,  at  7  p.m.,  Lahaina 
(Maui],  HI; 

8.  November  16, 1992,  at  1  p.m.,  Boston, 
MA; 

9.  November  19, 1992,  at  7:30  p.m.,  St. 
Petersburg,  FL; 

10.  December  3, 1992,  at  1:30  p.m..  Silver 
Spring,  MD. 

ADDRESSES:  Send  written  comments  to 
Dr.  Michael  Tillman,  Acting  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD  20910. 

Hearings  will  be  held  at  the  following 
locations: 

1.  Seattle,  WA,  Auditorium  (2  p.m.] 
and  Conference  Room  A-B  (6  p.m.]. 
Building  9,  National  Oceanic  and 
Atmospheric  Administration,  7600  Sand 
Point  Way  NE; 

2.  Anchorage,  AK,  room  133,  Federal 
Bldg,  and  U.S.  Court  House,  222  West 
7th  Ave.; 

3.  Juneau,  AK,  room  117,  Federal  Bldg., 
709  W.  9th  St.; 

4.  Sitka,  AK,  Maksoutof  Room, 
Centennial  Hall,  330  Harbor  Drive; 

5.  Long  Beach,  CA,  Renaissance 
Room,  Ramada  Renaissance,  111  East 
Ocean  Blvd.; 

6.  Monterey,  CA,  Bonzai  Room, 
Doubletree  Hotel,  2  Portola  Plaza; 

7.  Lahaina  (Maui],  HI,  Lahaina  Civic 
Center,  1840  Honapiilani  Highway; 

8.  Boston,  MA,  Main  Auditorium,  New 
England  Aquarium,  Central  Wharf; 

9.  St.  Petersburg,  FL,  Student 
Activities  Building,  University  of  South 
Florida,  2nd  St.  and  6  Ave.  South;  and 

10.  Silver  Spring,  MD — Lobby 
Conference  Room,  Silver  Spring  Metro 
Center  1, 1335  East  West  Highway. 

FOR  FURTHER  INFORMATION  CONTACT: 

'  Margaret  Lorenz  (301]  713-2322,  Brent 
Norberg  (206]  526-6110,  Linda  Shaw 
(907]  586-7233,  Irma  Lagomarsino  (310] 
980-4016,  Eugene  Nitta  (808]  955-6831, 
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Nancy  Haley  (508)  281-0254  or  ]eff 
Brown  (813)  893-3366. 

Dated:  October  13, 1992.  ' 

Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  92-25198  Filed  10-16-92;  8:45  am] 
BNJJNG  CODE  3510-22-M 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  92-087-2] 

Interpretive  Ruling  on  Calgene,  Inc., 
Petition  for  Determination  of 
Regulatory  Status  of  FLAVR  SAVR™ 
Tomato 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTtON:  Notice  of  interpretive  ruling  and 
determination. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
announcing  the  issuance  of  an 
interpretive  ruling  that  the  Calgene,  Inc. 
FLAVR  SAVR™  tomato  does  not 
present  a  plant  pest  risk  and  is  not  a 
regulated  article  under  the  regulations 
contained  in  7  CFR  part  340.  This  action 
is  in  response  to  a  petition  submitted  by 
Calgene,  Inc.,  seeking  a  determination 
from  APHIS  that  its  FLAVR  SAVR'^” 
tomato  no  longer  be  deemed  a  regulated 
article  based  on  an  absence  of  plant 
pest  risk.  The  effect  of  this  action  is  that 
Calgene's  previously  field  tested  lines  of 
the  FLAVR  SAVR™  tomato  and  their 
progeny  using  one  of  seven  binary 
vectors  and  the  FLAVR  SAVR™  gene 
with  its  associated  promoter  and 
terminator  are  no  longer  subject  to 
regulation  under  these  regulations.  This 
notice  also  attaches  the  determination 
that  provides  the  basis  for  this  ruling. 
EFFECTIVE  DATE:  This  ruling  is  effective 
October  19. 1992. 

ADDRESSES:  The  determination,  the 
Calgene,  Inc.  submission,  and  written 
comments  received  in  response  to  our 
)uly  14. 1992  notice  published  in  the 
Federal  Register  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Michael  Schechtman,  Senior 
Microbiologist,  or  Dr.  Sally  Van  Wert, 
Biotechnologist,  Biotechnology, 

Biologies,  and  Environmental  Protection, 
APHIS,  USDA,  room  850,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  301-^36-7601. 
SUPPLEMENTARY  INFORMATION:  On  July 
14. 1992  (57  FR  31170,  Docket  No,  92- 
087-1)  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  published  a 
notice  requesting  comments  on  a 
proposed  interpretive  ruling  concerning 
a  "Petition  for  Determination  of 
Regulatory  Status  of  FLAVR  SAVR™ 
Tomato"  from  Calgene,  Inc.,  (Calgene)  of 
Davis,  CA.  The  Calgene  petition 
requested  a  determination  from  APHIS 
that  its  FLAVR  SAVR™  tomato  no 
longer  be  considered  a  “regulated 
article”  under  regulations  in  7  CFR  part 
340  (the  regulations). 

The  FLAVR  SAVR™  tomato,  as 
described  by  Calgene,  is  a  tomato 
cultivar  or  progeny  of  a  tomato  line 
genetically  engineered  using  one  of 
seven  binary  vectors  and  the  FLAVR 
SAVR™  gene  with  its  associated 
promoter  and  terminator.  The  FLAVR 
SAVR™  gene  is  an  antisense 
polygalacturonase  gene  isolated  from 
tomato,  which,  when  transcribed,  results 
in  delayed  ripening  of  the  tomato  fruit. 
APHIS  had  considered  the  FLAVR 
SAVR™  tomato  a  regulated  article 
under  the  regulations  because  it  was 
developed  through  the  use  of 
components  from  plant  pathogenic 
sources. 

The  APHIS  determination  is  based  on 
data  submitted  by  the  petitioner,  written 
comments  submitted  during  the  45-day 
comment  period  which  ended  on  August 
28, 1992,  our  review  of  the  scientific 
literature,  and  expert  opinion  from 
tomato  breeders  and  pathologists.  From 
this  review  and  analysis,  APHIS  has 
determined  that  the  FLAVR  SAVR™ 
tomato:  (1)  Exhibits  no  plant  pathogenic 
properties:  (2)  is  no  more  likely  to 
become  a  w^ed  than  the  non-engineered 
parental  varieties;  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  plant  or  native  wild 
species  with  which  the  organism  can 
interbreed;  (4)  does  not  cause  damage  of 
processed  agricultural  commodities;  and 
(5)  is  unlikely  to  harm  other  organisms 
that  are  beneficial  to  agriculture. 

A  detailed,  point-by-point  analysis  of 
each  of  the  above-mentioned  5  topics  is 
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set  forth,  m  the  determination.  As  a 
result  of  the  APHIS  determination, 
tomato  lines  containing  the  FLAVR 
SAVR™  gene  that  were  derived  using 
any  of  the  seven  above-mentioned 
binary  vectors,  and  that  have  already 
been  field  tested  under  the  regulations, 
will  no  longer  be  subject  to  regulation 
under  7  CFR  part  340.  This 
determination  also  applies  to  progeny  of 
field  tested  FLAVR  SAVR™  tomato 
lines. 

Summary  of  Comments 

The  following  discussion  summarizes 
the  comments  received  by  APHIS,  which 
are  discussed  in  greater  detail  in  the 
determination.  APHIS  received 
comments  from  19  respondents  on  the 
Calgene  petition.  Fifteen  respondents 
affiliated  with  industry,  academia,  and 
State  government  expressed  support  for 
the  APHIS  proposed  interpretive  ruling 
that  the  FLAVR  SAVR**"  tomato  does 
not  present  a  present  a  plant  pest  risk. 
Four  commenters  representing 
environmental  and/or  policy 
organizations  either  urged  caution, 
delay,  or  in  one  case,  a  disapproval  of 
the  Calgene  petition.  In  summary,  the 
cautionary  statements  were  based  on 
the  assertions  (1)  that  APHIS  has  not 
established  a  comprehensive  regulatory 
policy  for  large-scale  releases,  and  (2) 
that  Calgene  had  not  submitted 
sufficient  experimental  field  test  data  in 
the  Petition. 

APHIS  disagrees  with  these 
assertions.  With  reference  to  the  first 
assertion,  APHIS  notes  that  its 
regulations  in  7  CFR  part  340  establish  a 
comprehensive  regulatory  program  for 
certain  new  plant  varieties  that  is  not 
scale-dependent.  As  conducted  for  the 
past  5  years,  the  APHIS  regulatory 
program  has  considered,  on  a  case-by- 
case  basis,  the  potential  for  plant  pest 
risk  in  over  320  field  tests  at  over  650 
test  sites  involving  certain  new  plant 
varieties  developed  through  the  use  of 
genetic  engineering  techniques.  APHIS 
has  also  addressed  this  issue  by  holding 
a  series  of  crop-specific  workshops 
discussing  appropriate  safeguards  for 
planned  releases  of  transgenic 
derivatives  of  those  crops. 

APHIS  also  believes  that  it  possesses 
sufficient  information  to  justify  approval 
of  the  Calgene  petition.  The  FLAVR  • 
SAVR^™  tomato  has  been  field  tested 
under  eight  APHIS  permits  between 
1988  and  1992.  Field  test  data  contained 
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in  the  Calgene  petition  verifies  that  the 
variety  exhibits  the  expected  biological 
properties,  and  demonstrates  that  while 
derived  using  components  from  plant 
pests,  the  FLAVR  SAVR*™  tomato  does 
not  possess  plant  pest  characteristics.  In 
reaching  the  determination  that  the 
FLAVR  SAVR^®  tomato  does  not  present 
a  plant  pest  risk.  APHIS  analyzed  the 
data  presented  by  Calgene  and  other 
scientific  data  to  consider  the  potential 
of  the  variety  for  plant  pathogenicity, 
weediness,  alteration  in  the  weediness 
of  close  relatives  of  cultivated  tomato, 
and  the  effects  on  beneftcial  organisms. 
This  analysis,  which  is  presented  in 
detail  in  the  determination,  yields  the 
conclusion  that  there  is  no  reason  to 
believe  that  the  FLAVR  SAVR*""  tomato 
and  its  progeny  will  present  a  plant  pest 
risk. 

One  respondent  expressed  the  opinion 
that  Calgene  should  have  been  required 
to  perform  experiments  specifically 
designed  to  provide  additional  data  on 
gene  flow,  weediness,  and  indirect 
adverse  effects,  while  conceding  that 
some  of  these  experiments  could 
address  only  potential  “rare 
occurrences."  APHIS  believes  that  the 
commenter  has  failed  to  provide 
sufficient  reason  to  believe  that  the 
FLAVR  SAVR*®  modification  wilt  affect 
weediness  potential  of  the  survival  of 
any  other  cultivated  tomato  or  tomato 
relative. 

Comments  on  Scope  of  Interpretive 
Ruling 

Two  of  the  four  commenters  urging  ' 
caution  provided  specific  queries 
regarding  the  breadth  of  APHIS’  ruling 
on  Calgene’s  petition.  These  queries  will 
be  paraphrased  for  clarity  and 
addressed  (1)  Does  this  determination 
apply  to  a  FLAVR  SAVR*™  gene 
in^duced  into  any  plant  other  than 
tomato?  Response:  No.  (2)  Does  APHIS’' 
flnding  that  these  FLAVR  SAVR*” 
tomatoes  present  no  plant  pest  risk 
mean  that  the  tomatoes  are  no  longer 
subject  to  the  Federal  Plant  Pest  Act? 
Response:  The  tomatoes  covered  by  this 
determination  are  no  longer  considered 
to  be  resulted  articles  under  7  CFR  part 
340,  but.  as  for  any  other  plant,  this 
authority  could  be  reasserted  if  a  new 
plant  pest  risk  should  ever  be  uncovered 
in  the  future.  (3)  Does  this  determination 
regarding  plant  pest  risk  extend  to  other 
tomatoes  independently  made  by  other 
individuals  using  the  same  genes,  or  to 
other  tomatoes  engineered  using  a 
di^erent  antibiotic  resistance  marker? 
Response:  No.  This  determination 
covers  FLAVR  SAVR*”  ton^o  lines  that 
have  been  field  tested  under  permit  to 
Calgene  plus  all  their  genetic 


descendants.  New  tomato  lines  carrying 
different  maiicer  genes  would  not  be 
within  the  scope  of  this  determination. 

(4)  Are  the  plant  pest-derived  sequences 
in  FLAVR  SAVR*®  tomatoes  derived 
from  Agrobacterium  and  CaMV  no 
longer  regulated  under  7  CFR  part  340? 
Response:  No.  These  sequences  will 
continue  to  be  regulated.  Calgene  has 
provided  data  to  APHIS  that  pertains 
specifically  to  the  lack  of  plant  pest  risk 
for  its  vector  constructs  in  FLAVR 
SAVR*“  tomatoes. 

After  reviewing  the  data  submitted  by 
the  petitioner,  written  comments 
received  during  the  comment  period,  as 
well  as  other  relevant  literature,  and 
after  interpreting  the  application  of 
statutes  and  regulations  to  these  data 
and  comments,  APHIS  is  issuing  this 
interpretive  ruling  regarding  the 
regulatory  status  of  FLAVR  SAVR*™ 
tomatoes. 

A  copy  of  the  determination  is 
attach^  to  this  notice.  Done  at 
Washington,  DC,  this  9th  day  of  October 
1992. 

Robert  Melland, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

Response  to  Calgene  Petition  for 
Determination  of  Regulatory  Status 

Prepared  by  United  States  Department 
of  Agriculture  Animal  and  Plant  Health 
Inspection  Service  Biotechnology, 
Biologic,  and  Environmental  Protection 

I.  Determination 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
determined,  based  on  a  review  of 
scientific  data,  that  a  trademarked 
tomato,  called  the  FLAVR  SAVR™ 
tomato,  does  not  present  a  plant  pest 
risk  and  is  therefore  not  a  regulated 
article  under  its  regulations  at  7  CFR 
Part  340. 

The  FLAVR  SAVR™  tomato,  as 
defined  by  its  developer  (Calgene,  Inc., 

>  of  Davis,  California),  is  "a  tomato 
cultivar  or  progeny  of  a  tomato  line 
genetically  engineered  using  one  of  the 
following  binary  vectors  (pCGNl547, 
PCGN1548,  pCGNl549.  pCGNl557, 
PCGN1558,  pCGNl559,  or  pCGNl578) 
and  the  FLAVR  SAVR™  gene  with  its 
associated  promoter  and  terminator. 

The  nAVR  SAVR™  gene  is  an 
antisense  polygalacturonase  gene 
isolated  Item  tomato.”  The  associated 
promoters  and  terminators  used  by 
Calgene  to  direct  expression  of  the 
FLAVR  SAVR™  gene  are,  respectively, 
the  promoter  from  the  35S  gene  derived 
from  cauliflower  mosaic  virus,  or  two 
copies  of  that  promoter  in  tandem,  and 
terminators  from  the  transcript  7  and  tml 


genes  from  the  octopine-type  Ti  plasmid 
pTiA6. 

The  effect  of  this  determination  is  that 
all  those  tomato  lines  containing  the 
FLAVR  SAVR™  gene,  that  were  derived 
using  any  of  the  above-mentioned 
binary  vectors  and  that  have  previously 
been  field  tested  under  permit,  will  no 
longer  be  considered  regulated  articles 
under  APHIS  regulations  at  7  CFR  part 
340.  Permits  under  those  regulations  wilt 
no  longer  be  required  from  APHIS  for 
release  into  the  environment, 
importation,  or  interstate  movement  of 
those  tomatoes  or  their  progeny. 
Agronomic  practices  involving  these 
FLAVR  SAVR™  tomato  lines,  e  g., 
cultivation,  propagation,  movement,  and 
crossbreeding  with  other  non-regulated 
tomato  lines,  can  now  be  conducted 
without  APHIS  permit.  (Importation  of 
FLAVR  SAVR™  tomatoes  [and  nursery 
stock  or  seeds  capable  of  propagation) 
is  still,  however,  subject  to  the 
restrictions  found  in  the  Foreign 
Quarantine  Notice  regulations  at  7  CFR 
part  319).  Variety  registration  and/or  » 
seed  certification  for  individual  tomato 
lines  carrying  the  FLAVR  SAVR™  gene 
may  involve  future  actions  by  the  U.S. 
Plant  Variety  Protection  Office  and 
State  Seed  Certification  officials. 

Based  on  its  authority  (under  the 
Federal  Plant  Pest  Act  and  the  Plant 
Quarantine  Act)  for  protecting  American 
agriculture  against  diseases  injury,  or 
damage.  APHIS  regulates  plant  pest 
organisms,  organisms  whose  plant  pest 
status  is  unknown,  and  organisms 
containing  components  derived  from 
plant  pests.  The  regulations  have  the 
premise  that  when  plants  are  developed 
using  biological  vectors  from  pathogenic 
sources,  use  material  from  pathogenic 
sources,  or  pathogens  are  used  as  vector 
agents,  that  they  should  be  evaluated  to 
assure  that  there  is  not  a  plant  pest  risk. 
APHIS  does  a  review  that  allows  a 
verification  of  the  biology  of  the 
organism;  assesses  the  degree  of 
uncertainty  and  familiarity;  and  allows 
the  identification  of  any  risks,  should 
they  be  present  and  predictable.  The 
FLAVR  SAVR™  tomato  contains 
components  from  organisms  that  are 
known  plant  pathogens,  i.e.,  the 
bacterium  Agrobacteriurn  tumefaciens 
and  cauliflower  mosaic  virus.  APHIS’ 
determination  that  the  FLAVR  SAVR'*'” 
tomato  does  not  present  a  plant  pest  risk 
is  based  on  an  analysis  of  data  provided 
to  APHIS  by  Calgene  and  other  relevant 
published  scientific  data  obtained  by 
APHIS  concerning  the  components  of 
the  FLAVR  SAVR™  tomatoes  and 
observable  properties  of  the  tomatoes 
themselves. 
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From  this  review,  we  have  determined 
that  these  FLAVR  SAVR™  tomatoes:  (1) 
Exhibit  no  plant  pathogenic  properties; 

(2)  are  no  more  likely  to  become  a  weed 
than  its  non-engineered  parental 
varieties;  (3)  are  unlikely  to  increase  the 
weediness  potential  for  any  other 
cultivated  plant  or  native  wild  species 
with  which  the  organism  can  interbreed; 
(4)  do  not  cause  damage  to  processed 
agricultural  commodities;  and  (5)  are 
unlikely  to  harm  other  organisms,  such 
as  bees,  that  are  beneficial  to 
agriculture.  In  addition,  we  have 
determined  that  there  is  no  reason  to 
believe  that  new  progeny  FLAVR 
SAVR”'^'*  tomato  varieties  bred  from 
these  lines  will  present  a  pant  pest  risk, 
i.e.,  have  properties  substantially 
different  from  any  observed  for  the 
FLAVR  SAVR’’^'’  tomato  lines  already 
field  tested,  or  those  observed  for 
tomatoes  in  tradional  breeding 
programs. 

APHIS’  determination  has  been  made 
in  response  to  a  petition  received  from 
Calgene,  Inc.,  of  Davis,  California,  dated 
may  31, 1992.  The  petition  seeks  a 
determination  from  APHIS  that  the 
FLAVR  SAVR’'’’^  tomato  does  not 
present  a  plant  pest  risk  and  is  therefore 
not  a  regulated  article.  On  July  14, 

APHIS  announced  receipt  of  the 
Calgene  petition  in  the  Federal  Register 
(57  FR  31170]  and  stated  that  the  petition 
was  available  for  public  view.  In  that 
notice,  APHIS  also  announced  its  intent 
to  issue  an  interpretive  ruling  that  the 
FLAVR  SAVR™  tomato  does  not 
present  a  plant  pest  risk  and  would 
therefore  no  longer  be  considered  a 
regulated  article  under  its  regulations. 
APHIS  invited  written  comments  on  this 
proposed  action,  to  be  submitted  on  or 
before  August  28, 1992. 

The  Calgene  petition  to  USDA  was 
made  in  conjunction  with  the  following 
two  filings  made  to  the  U.S.  Food  and 
Drug  Administration:  (1)  "Aan'^  Gene: 
Safety  and  Use  in  the  Production  of 
Genetically  Engineered  Plants,”  Request 
for  Advisory  Opinion,  U.S.  Food  and 
Drug  Administration  Docket  90A-0416, 
November  26, 1990;  and  (2)  “FLAVR 
SAVR'''^  Tomato:  Status  as  Food,” 
Request  for  Advisory  Opinion,  U.S.  Food 
and  Drug  Administration  Docket  91A- 
0330/ API,  August  12, 1991.  The  U.S. 

Food  and  Drug  Administration  has 
authority  over  the  safety  of  foods 
offered  for  sale,  and  has  presented  its 
policy  regarding  the  safety  of  new  plant 
varieties,  including,  those  produced 
through  biotechnology,  in  a  notice 
“Statement  of  Policy’  Foods  Derived 
From  New  Plant  Varieties”  (57  FR 
22984-23005). 


The  body  of  this  document  consists  of. 
the  following  two  parts:  (1)  background 
information  which  provides  the  legal 
framework  under  which  APHIS  has 
regulated  the  field  testing,  interstate 
movement,  and  importation  of  FLAVR 
SAVR™  tomatoes  and  a  summary  and 
response  to  comments  provided  to 
APHIS  on  its  proposed  action  during  the 
public  comment  period;  and  (2]  analysis 
of  the  key  factors  relevant  to  APHIS’ 
decision  that  the  FLAVR  SAVR’’" 
tomato  does  not  present  a  plant  pest 
risk. 

II.  Background 

APHIS  regulations,  which  were 
promulgated  pursuant  to  authority 
granted  by  the  Federal  Plant  Pest  Act 
(FPPA),  (7  U.S.C.  150aa-150jj)  as 
amended,  and  the  Plant  Quarantine  Act 
(PQA),  (7  U.S.C.  151-164a,  166-167)  as 
amended,  regulate  the  introduction 
(importation,  interstate  moveraenL  or 
release  into  the  environment)  of  certain 
genetically  engineered  organisms  and 
products.  Under  Section  340.0  of  the 
regulations,  a  person  is  required  to 
obtain  a  permit  prior  to  introducing  a 
regulated  article.  A  genetically 
engineered  organism  is  deemed  a 
regulated  article  either  if  the  donor 
organism,  recipient  organism,  vector  or 
vector  agent  used  in  engineering  the 
organism  belongs  to  one  of  the  taxa 
listed  in  the  regulation  and  is  also  a 
plant  pest;  or  if  APHIS  has  reason  to 
believe  that  the  genetically  engineered 
organism  presents  a  plant  pest  risk. 
Permission  to  conduct  a  field  trial  with 
an  article  regulated  under  7  CFR  part 
340  is  granted  when  APHIS  has 
determined  that  the  conduct  of  the  field 
trial,  under  the  conditions  specified  by 
the  applicant  or  stipulated  by  APHIS, 
does  not  pose  a  plant  pest  risk. 

The  FPPA  gives  USDA  authority  to 
regulate  plant  pests  and  other  articles  to 
prevent  direct  or  indirect  injury,  disease, 
or  damage  to  plants,  plant  products,  and 
crops.  In  addition,  the  PQA  provides  an 
additional  level  of  protection  by 
enabling  USDA  to  regulate  the 
importation  and  movement  of  nursery 
stock  and  other  plants  which  may 
harbor  injurious  pests  or  diseases,  and 
required  that  they  be  grown  under 
certain  conditions  after  importation.  For 
certain  genetically  engineered 
organisms,  field  testing  may  be  required 
to  verify  that  they  exhibit  the  expiectedi 
biological  properties,  and  to 
demonstrate  that  although  derived:  using 
components  from  plant  pests,,  they  do 
not  possess  plant  pest  characteristics; 
However,  an  organism  is  not  subject  to 
the  permitting  requirements  of  7  pact 
34O4  whether  or  not  it  has  previously 
been  trecUed  as  a  regulated  article,  when 


it  is  demonstrated  not  to  present  a  plant 
pest  risk. 

FLAVR  SAVR™  tomatoes  have  been 
considered  “regulated  articles”  for  field 
testing  under  Part  340.0  of  the 
regulations  in  part  because  of  the  vector 
system  used  to  transfer  the  antisense 
polygalacturonase  (PG)  gene  into  the 
recipient  tomato.  The  vector  system  was 
derived  from  A.  tumefaciens,  which  is 
on  the  list  of  organisms  in  the  regulation 
and  is  widely  recognized  as  a  plant 
pathogen.  In  addition,  certain  noncoding 
regulatory  sequences  were  derived  from 
plant  pathogens,  i.e.,  from  A. 
tumefaciens  and  from  cauliflower 
mosaic  virus^ 

Under  existing  regulations,  APHIS 
considers  whether  organisms,  such  as 
the  FLAVR  SAVR™  tomato,  that  are 
derived  at  least  in  part  from  plant  pests, 
pose  any  potential  plant  pest  risk, 
before  they  enter  any  commercial  use. 
Such  consideration  may  aid  the  entry  of 
new  plant  varieties  into  commerce  or 
into  breeding  and  development 
programs.  The  Calgene  petition  is  the 
first  request  received  by  APHIS  for  a 
determination  that  an  organism,  for 
which  field  trials  have  been  conducted 
under  permit  under  the  7  CFR  part  340 
regulations,  does  not  present  a  plant 
pest  risk  and  is  hence  not  a  regulated 
article.  The  decision  by  APHIS  that  the 
FLAVR  SAVR™  tomato  is  not  a 
regulated  article  is  based  in  part  on 
evidence  provided  by  Calgene 
concerning  the  biological  properties  of 
the  FLAVR  SAVR™  tomato  and  its 
similarity  to  other  varieties  of  tomato 
grown  using  standard  agricultural 
practices  for  commercial  sale  or  private 
use.  The  FLAVR  SAVR™  tomato  has 
been  field  tested  under  eight  APHIS 
permits  (88-344-07,  89-320-01,  90-019- 
01,  90-249-01,  91-050-01,  91-107-04,  91- 
268-01.  and  92-022-04)  in  California  and 
Florida  with  two  of  the  trials  involving 
more  than  one  Field  site  (91-050-01,  2 
sites;  92-022-04,  4  sites).  Calgene,  in 
appendix  5  of  its  pietition  request,  has 
provided  field  data  reports  from  all  of 
the  field  trials  completed  before  1992. 

When  7  CFR  part  340  was  published 
as  a  Final  Rule  on  June  16, 1987,  APHIS 
anticipated  that  at  an  appropriate  time, 
individuals  might  seek  to  exempt 
organisms  from-  the  regulations  by 
means  of  a  petition,  as  described  in 
§  340.4,  to  amend  the  list  found  in 
§  340.2,  “Groups  of  organisms  which  are 
or  contain  plant  pests.”  To  date,  AWIIS 
has  not  received  any  requests  of  this 
type.  APFBS  believes  that  the  Calgene 
petition  for  determination  of  the 
regulatory  q||^s  of  the  FLAVR  SAVR'^“ 
tomato  is  representative  of  the  type  of 
petitions  that  APHIS  may  receive 
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[regarding  other  organisms  In  the  future. 
In  order  to  facilitate  future  petitions 
analogous  to  the  Calgene  petition. 

APHIS  is  preparing  a  proposal  to  add  a 
provision  to  7  CFR  part  340  formalizing 
this  petition  process,  and  expects  that 
this  proposal  will  be  completed  in  the 
near  future.  Until  such  a  system  is  in 
place,  applicants  may  nonetheless 
continue  to  petition  APHIS  for 
determinations  of  regulatory  status  of 
particular  organisms. 

The  certification  that  an  organism 
does  not  present  a  plant  pest  risk  means 
that  there  is  reasonable  certainty  that 
the  organism  cannot  directly  or 
indirectly  cause  disease,  injury,  or 
damage  either  when  grown  in  the  field, 
or  when  stored,  sold,  or  processed.  ‘ 
APHIS’  approach  to  plant  pest  risk  is 
considerably  broader  than  a  narrow 
definition  which  encompasses  only 
plant  pathogens.  Rather,  other  traits, 
such  as  increased  weediness,  and 
harmful  effects  on  beneficial  organisms, 
such  as  earthworms  and  bee^,  are 
clearly  subsumed  within  what  is  meant 
by  plant  pest  risk.  IN  APHIS’  regulations 
at  7  CFR  part  340,  a  “plant  pest”  is 
defined  as:  “Any  living  stage  (including 
active  and  dormant  forms]  of  insects, 
mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  parts  thereof:  viruses;  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing;  or  any  infectious 
agents  or  substances,  which  can  directly 
or  indirectly  injure  or  cause  disease  or 
damage  in  or  to  any  plants  or  parts 
thereof,  or  any  processed,  manufactured, 
or  other  products  of  plants.” 

A  determination  that  an  organism 
does  not  present  a  plant  pest  risk  can  be 
made  under  this  definition  especially 
when  there  is  evidence  that  the  plant 
under  consideration:  (1)  Exhibits  no 
plant  pathogenic  properties:  (2)  is  no 
more  likely  to  become  a  weed  than  its 
nonengineered  parental  varieties;  (3)  is 
unlikely  to  increase  the  weediness 
potential  for  any  other  cultivated  plant 
or  native  wild  species  with  which  the 
organism  can  be  interbred;  (4)  does  not 
cause  damage  to  processed  agricultural 
commodities:  and  (5)  is  unlikely  to  harm 
other  organisms,  such  as  bees,  that  are 
beneficial  to  agriculture.  Evidence  has 
been  presented  by  Calgene  that  bears 
on  all  of  these  topics.  In  addition, 
inasmuch  as  the  Calgene  petition  seeks 
a  determination  regarding  new  tomato 
varieties  containing  the  FLAVR  SAVR™ 
gene,  it  should  be  established  that  there 
is  no  reason  to  believe  that  any  new 
tomato  varieties  bred  from  FLAVR 
SAVR™  tomato  lines  addressed  here 
will  present  a  plant  pest  risk,  i.e.,  have 


properties  substantially  different  from 
any  observed  for  tomatoes  in  traditional 
breeding  programs  or  as  seen  in  the 
development  of  the  FLAVR  SAVR™ 
tomato  lines  already  field  tested. 

Public  Comments:  Analysis  and 
Response 

During  its  45-day  comment  period, 
APHIS  received  19  comments  regarding 
its  proposed  interpretive  ruling  in 
response  to  Calgene's  petition.  Of  the  19 
comments.  15  were  supportive  of  APHIS’ 
proposed  action  and  4  expressed  serious 
reservations  or  disapproval  of  it. 

Most  of  the  comments  (11  of  the  15)  in 
support  of  APHIS’  proposed  action 
based  their  support  on  scientific  data 
concerning  the  lack  of  plant  pest  risk 
presented  by  some  or  all  of  the 
components  of  the  FLAVR  SAVR'*^** 
tomato,  i.e.,  the  parent  organism,  the 
disarmed  A.  tumefaciens  vector,  and/or 
the  pant  pathogen-derived  regulatory 
DNA  sequences.  Two  comments  voiced 
general  approval  for  APHIS’  actions, 
one  of  which  also  indicated  that  passive 
movement  via  pollen  of  the  introduced 
traits  from  FLAVR  SAVR™  tomatoes 
into  other  cultivated  tomatoes  should  be 
acknowledged.  APHIS  concurs  in  this 
observation,  but  has  identified  no 
implications  of  low  level  movement  of 
the  FLAVR  SAVR™  gene  that  would 
differ  from  that  for  any  other  tomato 
gene.  The  final  comment  expressed 
support  for  the  legal  basis  for  APHIS’ 
use  of  the  interpretive  ruling  mechanism 
to  arrive  at  its  determination.  Among  the 
11  comments  that  addressed  the  lack  of 
plant  pest  risk  posed  by  components  of 
the  FLAVR  SAVR™  tomato,  one  also 
expressed  the  opinion  that  FLAVR 
SAVR™  tomatoes  would  be  grown 
mostly  on  larger  commercial  farms 
where  there  are  well-established 
environmental  management  practices. 
This  comment  noted  further  that  longer 
ripening  times  on  the  vine  for  FLAVR 
SAVR™  tomatoes  were  not  likely  to 
result  in  increased  pesticide  use  in 
cultivation,  because  few  pesticides  are 
approved  for  use  on  tomatoes  close  to 
harvest  time,  and  that  Calgene  has  in 
any  event  been  a  strong  proponent  of 
the  use  of  Integrated  Pest  Management 
techniques  for  tomato  cultivation. 
Another  comment,  white  supportive  of 
APHIS’  action,  expressed  some  concern 
about  the  slim  possibility  that  horizontal 
gene  transfer  could  take  place  from 
FLAVR  SAVR™  tomatoes  to 
microorganisms.  APHIS  believes  that 
this  topic  has  been  adequately 
addressed  by  Calgene  and  in  this 
determination.  APHIS  has  not  identified 
any  potential  effects  arising  from  any 
rare  gene  transfer  from  FLAVR  SAVR™ 


tomatoes  to  microorganisms,  should  any 
occur. 

Four  commenters  opposed  APHIS 
approving  the  Calgene  petition  at  this 
time.  The  commenters  requested  that 
APHIS  delay  approval  or  deny  the 
petition  at  least  until  such  time  as  new 
regulations  are  promulgated  that  are 
intended  to  address  “laige  scale 
releases.”  The  commenters  noted  that 
the  current  regulations  are  not  intended 
to  address  laige  scale  releases  perse. 
APHIS  does  not  believe  that  the 
absence  of  “large  scale”  regulations 
should  preclude  the  Agency  from 
approving  the  Calgene  petition.  APHIS 
notes  that  its  current  regulations  are  not 
scale-dependent.  Furthermore,  APHIS 
believes  that  it  possesses  sufficient 
information  to  justify  approval  of  the 
Calgene  petition. 

One  of  the  four  commenters  expressed 
the  opinion  that  the  environmental  and 
health  risks  of  genetically  engineered 
organisms  remain  undetermined  and 
unpredictable.  APHIS  believes  that 
there  is  no  support  for  this  general 
supposition  and  that  Calgene  has 
provided  adequate  data  for  evaluation 
of  the  relevant  properties  of  the  FLAVR 
SAVR™  tomato. 

Three  of  the  four  commenters 
questioned  the  adequacy  of  data 
collected  in  small  scale  field  trials  to 
address  environmental  issues  arising 
upon  large  scale  cultivation  or 
commercial  use  of  FLAVR  SAVR™ 
tomatoes.  APHIS  believes  that  these 
comments  raised  no  new  pest-related 
issues  which  have  not  been  considered 
by  APHIS  in  this  determination.  To 
address  this  question  further  and  in  a 
more  general  way,  however,  APHIS 
convened,  on  August  19  and  20, 1992,  a 
panel  of  experts  in  tomato  biology  and 
cultivation  to  discuss  safeguards  for 
planned  releases  of  transgenic  tomato. 
The  workshop,  held  at  and  cosponsored 
by  the  University  of  California  at  Davis, 
was  run  in  conjunction  with  an 
international  meeting  on  the  Molecular 
Biology  of  Tomato.  Workshop 
participants  identified  no  unique  risks 
associated  with  genetic  engineering  of 
tomato,  and  indicated  that  traits 
currently  being  introduced  into  tomato 
via  genetic  engineering  and  other 
methods  seem  to  pose  little  threat  in 
themselves.  A  summary  of  the 
discussions  at  the  workshop  is  currently 
in  preparation.  Similar  crop-specific 
workshops  have  been  or  are  being  held 
for  rapeseed,  potato,  corn,  wheat,  and 
rice.  In  addition,  as  discussed  in  Section 
II  above,  APHIS  is  preparing  a  proposed 
modification  to  7  CFR  Part  340  which 
will  codify  a  petition  process  for 
determination  of  regulatory  status.  That 
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proposed  modification  will  address  the 
questions  that  pertain  to  releases  of 
transgenic  crops  regardless  of  scale. 

Three  of  the  four  commenters 
expressed  concern  that  this 
determination  will  have  broad  and 
undesirable  policy  implications.  APHIS 
disagrees.  Although  Calgene’s  petition  is 
the  first  to  APHIS  concerning  an 
organism  which  has  been  field  tested 
under  permit  under  7  CFR  part  340 
regulations,  the  petition  request  Is  quite 
specific.  It  asks  that  the  Agency 
determine  that  the  FLAVR  SAVR™ 
tomato  should  no  longer  be  considered  a 
regulated  article  based  on  information 
presented  on  that  tomato.  Our  ruling  is 
based  on  the  information  provided  on  a 
specific  organism  and  is  a  ruling,  based 
on  scientific  data,  on  the  regulatory 
status  of  that  organism. 

Two  of  the  four  commenters 
expressed  the  opinion  that  Calgene  has 
not  adequately  addressed  the  potential 
for  transfer  of  genetic  material  to 
cultivated  tomatoes  and  wild  relatives 
including  cherry  tomato,  and  the 
potential  for  weediness  in  FLAVR 
SAVR™  tomatoes.  These  comments 
indicated  that  additional  experiments 
were  necessary  to  provide  data  on  gene 
movement  and  weediness.  APHIS 
disagrees.  The  comments  have  failed  to 
provide  any  reason  for  believing  that  the 
FLAVR  SAVR™  modification  will  in  any 
way  modify  weediness  or  affect  the 
survival  of  any  other  cultivated  tomato 
or  tomato  relative.  APHIS  further 
believes  that  it  has  considered  these 
issues  adequately  in  its  determination. 
(See  Section  III,  Point  (2).) 

One  of  the  four  commenters 
questioned  Calgene's  assertion  that  the 
FLAVR  SAVR™  gene  would  provide  no 
selective  advantage  to  organisms 
containing  it,  based  on  the  fact  that  it 
appears  to  confer  some  additional 
resistance  to  damage  by  certain  types  of 
fungal  infection.  APHIS  believes  that 
this  type  of  fungal  resistance  is  not 
significantly  different  from  resistance 
phenotypes  seen  in  certain  other 
commercially  available  tomato  varieties 
having  altered  ripening  properties.  This 
question  is  addressed  further  in  Section 
III,  Point  (2). 

One  of  the  four  com.menters  indicated 
that  Calgene  has  not  adequately 
addressed  the  potential  for  indirect 
effects  from  cultivation  of  the  FLAVR 
SAVR™  tomato.  In  APHIS’  judgment,  no 
potential  indirect  effects  were  identified 
by  the  commenter  to  warrant  concern. 

One  of  the  four  commenters  suggested 
that  APHIS  should  consider  in  its 
decision  the  implications  of  export  of 
FLAVR  SAVR‘*‘“  tomatoes  to  other 
nations  where  other  sexually  compatible 
tomato  relatives  are  preS6rit.  APHIS 


authority  to  regulate  plant  pests  and 
other  organisms  does  not  extend  beyond 
the  borders  of  the  U.S.  Rather,  there  are 
phytosanitary  regulations  governing  the 
international  movement  of  individual 
plants  and  commodities  throughout  the 
world.  APHIS  will,  however,  consult 
with  regulatory  officials  of  other  nations 
upon  request,  regarding  scientific  data 
on  gene  movement  and  other  factors 
which  may  be  relevant  to  their  decisions 
regarding  their  importation  and 
cultivation  of  these  organisms. 

Two  of  the  same  four  commenters 
provided  specific  queries  regarding  the 
breadth  of  APHIS'  ruling  on  Calgene’s 
petition.  These  queries  will  be 
paraphrased  for  clarity  and  addressed. 

(1)  Does  this  determination  apply  to  a 
FLAVR  SAVR™  gene  introduced  into 
any  plant  other  than  tomato?  Response: 
No.  (2)  Does  APHIS’  finding  that  these 
FLAVR  SAVR™  tomatoes  present  no 
plant  pest  risk  mean  that  the  tomatoes 
are  no  longer  subject  to  the  Federal 
Plant  Pest  Act?  Response:  The  tomatoes 
covered  by  this  determination  are  no 
longer  considered  to  be  regulated 
articles  under  7  CFR  part  340,  but,  as  for 
any  other  plant,  this  authority  could  be 
reasserted  if  a  new  plant  pest  risk 
should  ever  be  uncovered  in  the  future. 

(3)  Does  this  determination  regarding 
plant  pest  risk  extend  to  other  tomatoes 
independently  made  by  other 
individuals  using  the  same  genes,  or  to 
other  tomatoes  engineered  using  a 
different  antibiotic  resistance  marker? 
Response:  No.  This  determination 
covers  FLAVR  SAVR™  tomato  lines 
that  have  been  field  tested  under  permit 
to  Calgene  plus  all  their  genetic 
descendants.  New  tomato  lines  carrying 
different  marker  genes  would  not  be 
within  the  scope  of  this  determination. 

(4)  Are  the  plant  pest-derived  sequences 
in  FLAVR  SAVR™  tomatoes  derived 
from  Agrobacterium  and  CaMV  no 
longer  regulated  under  7  CFR  part  340? 
Response:  No.  Calgene  has  provided 
data  to  APHIS  that  pertains  specifically 
to  the  lack  of  plant  pest  risk  for  its 
vector  constructs  in  FLAVR  SAVR™ 
tomatoes. 

III.  Analysis  of  the  Properties  of  the 
FLAVR  SAVR™  Tomato 

A  brief  discussion  of  the  biology  of 
tomato  follows  in  the  next  paragraph  as 
background  information  for  the 
subsequent  analysis.  This  information  is 
expanded  in  subsequent  sections  when 
it  is  relevant  in  addressing  particular 
issues  with  respect  to  the  FLAVR 
SAVR™  tomato. 

The  tomato,  Lycopersicon  esculentum 
var.  esculentum,  is  distributed 
worldwide  and  is  grown  commercially 
wherever  agronomic  conditions  will 


permit  an  economic  yield  to  be 
obtained.  Lycopersicon  is  a  genus  of  the 
large  and  diverse  family  Solanaceas, 
which  also  includes  peppers,  tobacco, 
and  eggplant.  The  genus  has  been  ! 

divided  into  two  subgenera,  the 
esculentum  complex  which  contains 
those  species  which  are  easily  crossed 
with  commercial  tomato,  and  the  j 

peruvianum  complex  which  contains  ? 

those  species  which  are  crossed  with  ] 

considerable  difficulty  (Stevens  and  : 

Rick.  1986;  Taylor,  1986).  Lycopersicon  | 

species  are  native  to  Ecuador.  Peru,  and 
the  Galapagos  Islands;  however,  most 
evidence  suggests  that  the  site  of 
domestication  of  L.  esculentum  was 
Mexico  (Taylor,  1986).  The  cultivated 
tomato  is  self-fertile  and  almost 
exclusively  self-pollinating,  generally 
requiring  the  intervention  of  man  for 
cross-pollination.  The  only  relative  of  L. 
esculentum  var.  esculentum' that  is 
found  in  the  U.S.  and  with  which  var, 
esculentum  is  sexually  compatible  is  L. 
esculentum  var.  cerasiforme.  The 
cultivated  tomato  is  a  highly  inbred 
perennial  that  is  grown  almost 
exclusively  as  an  annual  in  the  U.S.  Of 
the  over  500,000  acres  of  tomatoes  that 
are  grown  annually  in  the  U.S., 
approximately  40%  are  grown  for  fresh 
market  consumption;  the  balance  are 
grown  for  processing. 

To  reach  its  determination  that  the 
FLAVR  SAVR™  tomato  does  not 
present  a  plant  pest  risk,  APHIS  has 
analyzed  not  only  public  comments  and 
basic  information  on  the  biology  of 
tomato,  but  also  data  presented  by 
Calgene  and  scientific  data  on  other 
topics  relevant  to  each  of  the 
considerations  previously  listed  as 
relevant  to  a  discussion  of  plant  pest 
risk.  Based  on  the  data  described, 

APHIS  has  arrived  at  a  series  of 
conclusions  regarding  the  properties  of 
the  FLAVR  SAVR™  tomato. 

(1)  Neither  the  introduced  genes,  their 
products,  nor  the  added  regulatory 
sequences  controlling  their  expression 
presents  a  plant  pest  risk  in  these 
FLAVR  SAVR™  tomatoes. 

The  disarmed  Agrobacterium 
tumefaciens  transformation  vector  does 
not  present  a  plant  pest  risk  in  FLAVR 
SAVR™  tomatoes.  The  vector  system 
used  to  transfer  the  FLAVR  SAVR™ 
gene  into  the  tomato  nuclear  genome  is 
based  on  the  natural  himor-mducing  (Ti) 
plasmid  system  used  by  the  plant 
pathogenic  bacterium  A.  tumefaciens  for 
plant  infection  and  gene  transfer 
(Zambryski,  1988).  (A,  tumefaciens  is  the 
causal  agent  of  a  plant  disease  called 
crown  gall.)  Calgene  has  presented 
evidence  that  the  Ti-plasmids  used  in 
the  construction, of  FLAVR  SAVR™ 


Federal  Register  /  Vol.  57,  No.  202  /  Monday,  October  19,  1992  /  Notices 


47613 


tomatoes  (pCGNl547,  pCGNl548, 
PCGnl549.  pCGNl557.  pCGNl558. 
pCGNl559,  or  pCGNl578:  McBride  and 
Summerfelt,  1990)  have  been  disarmed, 
i.e.,  the  natural  pathogenicity  genes 
which  result  in  the  characteristic 
symptoms  of  crown'  gall  (e.g., 
overproduction  of  phytohormones  in  the 
plant  resulting  in  unusual  cell  and  organ 
overgrowth  and  the  formation  of  galls, 
and  synthesis  of  unusual,  tumor-specific 
amino  acids)  in  an  infected  plant  have 
been  removed  from  the  transferred  or  T- 
DNA.  The  natural  gene  sequences 
between  the  T-DNA  border  sequences 
can  be  deleted  and  replaced  by  DNA 
from  other  sources  without  affecting  the 
ability  of  A.  tumefaciens  to  transfer  the 
T-DNA  to  plants  (Caplan  et  al.,  1983), 
Only  the  border  sequences  of  the  T- 
DNA  are  required  for  transfer  into  the 
plant  nuclear  genome  and  only  DNA 
located  between  the  border  sequences  is 
efficiently  transferred  and  integrated 
(Wang  et  al.,  1984):  therefore,  other 
genes  inserted  into  the  T-DNA  region  by 
conventional  cloning  techniques  will  be 
transferred  and  integrated  into  the  plant 
nuclear  genome  (Hemalsteens  et  al., 
1980).  The  vector  system  used  by 
Calgene  is  said  to  be  “binary,”  i.e.,  the 
genes  to  be  transferred  are  found  on  one 
plasmid  and  the  genes  encoding 
functions  necessary  for  transfer  are 
found  on  a  second  plasmid. 

The  scientific  literature,  reviewed  by 
Calgene  and  previously  evaluated  by 
APHIS  in  environmental  assessments 
relative  to  field  trials  for  FLAVR 
SAVR™  tomatoes  under  permit, 
supports  the  finding  that  only  the  T- 
DNA  region  is  transferred  into  the  plant 
genome  and  only  the  sequences 
contained  between  the  border  DNA 
sequences  are  integrated  (Fraley  et  al., 
1986).  Briefly,  it  has  been  established 
that  the  border  sequences  do  not  remain 
intact  during  the  process  of  insertion  of 
T-DNA  into  the  plant  cell  genome,  and 
therefore  the  inserted  DNA  is  no  longer 
a  functional  T-DNA.  In  other  words,  the 
transferred  T-DNA  segment  cannot  be 
transferred  a  second  time  to  a  new 
recipient  using  the  same  mechanism  that 
originally  inserted  it  into  the  plant 
genome  (Zambryski  et  al.,  1982).  The 
plasmid  vector  by  itself  is  not  viable  and 
can  only  replicate  inside  bacterial  cells. 

Calgene  has  presented  evidence  (See 
Appendix  1)  that  the  transferred  genetic 
material  in  FLAVR  SAVR™  tomatoes  is 
genetically  stable  and  segregates  in  a 
Mendelian  fashion,  i.e.,  in  a  fashion 
consistent  with  integration  of  the  added 
genetic  material  into  nuclear 
chromosomal  DNA.  Calgene  has  also 
analyzed  the  physical  structure  of 
integrated  FLAVR  SAVR™  genetic 


material  in  several  transformant  lines 
(See  Appendix  1,  Subsection  Appendix 
D-2).  In  addition  to  these  direct 
analysis,  there  is  a  wealth  of  data  in  the 
scientific  literature,  some  of  which  is 
presented  by  Calgene,  showing  that  A. 
tumefaciens  T-DNA  with  or  without 
genes  for  tumorigenicity  becomes 
integrated  into  nuclear  chromosomal 
DNA  as  part  of  the  gene  transfer 
process.  A  single  unconfirmed  report 
has  shown  that  T-DNA  can  insert  into 
choloroplast  DNA  (de  Block  et  al.,  1985). 
As  integrated  pieces  of  plant 
chromosomes.  T-DNAs  are  subject  to 
the  same  rules  governing  chromosomal 
rearrangements  and  gene  stability  as 
other  plant  genes.  Once  integrated  into 
plant  chromogonies  (as  no  other  type  of 
T-DNA  maintenance  in  transformed  cell 
lines  has  been  demonstrated),  T-DNA 
becomes  no  different  than  naturally 
occurring  plant  genes  in  terms  of 
stability,  or  potential  ability  to  persist  in 
the  environment  outside  of  direct 
progeny  of  transformed  plants.  The  T- 
DNA  containing  the  FLAVR  SAVR™ 
gene  is  transmitted  through  mitosis  and 
meiosis  as  a  new  and  novel  locus  that  is 
an  inherent  part  of  the  plant  genome. 

Following  the  use  of  the  disarmed 
Agrobacterium  vector  system  for  tomato 
transformation,  the  bacterium  has  been 
killed  with  the  antibiotic  carbenicillin  to 
eliminate  the  possibility  of  subsequent 
infection  or  transformation  (Fillatti  et 
al.,  1987).  Calgene  has  further  indicated 
in  its  field  reports  that  none  of  the 
transgenic  tomatoes  show  disease 
symptoms  mdicative  of  infection  by  A. 
tumefaciens. 

The  introduced  coding  regions  do  not 
confer  a  pest  risk.  Tomato  plants  have 
been  transformed  with  the  FLAVR 
SAVR™  gene,  an  antisense 
polygalacturonase  gene  isolated  from 
tomato.  Tomato.  Lycopersicon 
esculentum  var.  esculentum,  is  not  a 
regulated  article.  FLAVR  SAVR™ 
tomatoes  have  reduced  levels  of 
polygalacturonase  (PG),  a  pectin 
degrading  enzyme,  which  results  in 
slowed  cell  wall  breakdown  and 
associated  fruit  softening.  There  is  no 
reason  to  believe  that  this  antisense 
gene,  essentially  a  reverse  copy  of  part 
of  the  native  tomato  PG  gene,  could 
impart  any  capability  to  the  FLAVR 
SAVR™  to  cause  disease  or  damage  to 
any  other  plant.  The  FLAVR  SAVR™ 
tomato  plants  have  also  been 
transformed  with  a  kanamycin 
resistance  (kan^]  gene.  The  kan^  gene 
encodes  the  enzyme  aminoglycoside  3'- 
phosphotransferase  II,  which  confers 
resistance  to  the  antibiotic  kanamycin. 
(The  kan*  gene  is  also  frequently 
referred  to  in  the  literature  as  nptll. 


which  encodes  neomycin 
phosphotransferase.)  This  gene  was 
introduced  as  a  marker,  i.e.,  as  a  tag 
enabling  identification  of  tomato  cells 
that  had  concomitantly  taken  up  the 
antisense  PG  gene,  the  Aon'  gene  was 
isolated  from  a  transposon  contained  in 
a  strain  of  Escherichia  coli  K12  (Beck  et 
al.,  1982;  Jorgensen  et  al.,  1979).  E.  coli,  a 
common  enteric  bacterium  found  in  the 
human  gut,  is  not  a  regulated  article. 

The  Aon’’  gene  has  no  involvement  in 
plant  disease  or  damage.  Also,  its  use 
does  not  result  in  the  presence  of  the 
antibiotic  kanamycin  in  FLAVR  SAVR™ 
tomatoes  and  does  not  imply  that 
kanamycin  will  be  used  in  the 
cultivation  of  the  tomatoes. 

The  introduced  regulatory  sequences 
do  not  confer  a  pest  risk.  Some  of  the 
regulatory  sequences  fused  to  the 
FLAVR  SAVR™  and  kan^  genes  were 
derived  from  organisms  that  are  on  the 
list  of  regulated  articles.  Specifically.  3' 
transcription  termination  and 
polyadenylation  sequences  from  the  tml 
gene  and  the  transcript  7  gene  from  the 
octopine-type  Ti  plasmid  pTiA6  (Barker 
et  al.,  1983),  and  5'  promoter  and  3' 
transcription  termination  and 
polyadenylation  sequences  from  the 
mas  gene  (Velten  et  al.,  1984),  are 
derived  from  A.  tumefaciens-,  and  the 
35S  promoter  region  is  derived  from  the 
cauliflower  mosaic  virus  (CaMV)  (Odell 
et  al.,  1985).  In  addition,  as  a 
consequence  of  the  transformation 
process,  portions  of  the  T= DNA  border 
sequences  were  transferred  to  the 
tomato  genome.  None  of  these 
sequences  has  any  direct  involvement 
with  pathogenicity  in  the  pathogenic 
organism  from  which  it  was  derived. 
Despite  the  presence  of  pathogen- 
derived  sequences  in  the  FLAVR 
SAVR™  genome,  no  crown  gall  or 
CaMV  disease  symptoms  were  obser\'ed 
by  Calgene  in  any  FLAVR  SAVR™ 
tomato  plants  during  greenhouse  or  field 
studies.  Calgene  further  provides 
evidence  that  expression  of  any  of  the 
introduced  genes  does  not  result  in 
disease  symptoms  (See  Appendix  5)  or 
the  synthesis  of  products  toxic  to  other 
organisms  (See  Appendices  1  and  7). 
None  of  the  regulatory  sequences 
encodes  any  polypeptide  product. 

There  is  no  published  evidence  for  the 
existence  of  any  mechanism,  other  than 
sexual  crossing  of  compatible  tomatoes, 
by  which  the  kan’^  and  FLAVR  SAVR™ 
genes  can  be  transferred  to  other 
organisms  (appendix  2).  Comparative 
analyses  of  numerous  gene  sequences 
from  microorganisms  and  plants  have 
never  to  our  knowledge  yielded  any 
published  evidence  of  strong  inter- 
kingdom  gene  homologies  that  would  be 
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indicative  of  recent  or  frequent  gene 
homologies  that  would  be  indicative  of 
recent  or  frequent  gene  exchanges 
between  plants  and  microorganisms, 
except  for  Agrobacterium  mediated 
gene  transfers.  A  certain  amount  of 
information  can  be  found  in  the 
scientific  literature  (e.g..  Carlson  and 
Chelm,  1986;  Wakabayashi  et  al.,  1986; 
Doolittle  et  al.,  1990]  that  provides  a 
suggestion  that  transfer  of  genes  from 
plants  to  microorganisms  may  have 
occurred,  but  only  over  evolutionary 
time.  i.e.,.in  the  millennia  since  the 
various  times  of  divergence  between  the 
kingdoms.  A  single  report  (Bryngelsson 
et  al.,  1988)  has  suggested  that  plant 
DNA  can  be  taken  up  by  a  parasitic 
fungus,  but  no  further  evidence  has  ever 
been  forthcoming  that  such  DNA  uptake 
has  resulted  in  the  transfer  of  a 
functional  DNA  sequence.  Even  if  a  rare 
plant-to-microbe  gene  transfer  were  to 
take  place,  there  is  no  reason  to  believe 
that  transfer  of  either  the  kaii'  gene  or 
FLAVR  SAVR™  gene  would  pose  any 
plant  pest  risk.  Also,  in  its  petition  to 
APHIS,  Calgene  has  presented  a 
calculation  of  the  potential  contribution 
of  kanamycin  resistant  bacteria  derived 
by  horizontal  gene  movement  from  the 
genome  of  the  genetically  engineered 
tomato  based  on  a  worst  case  scenario 
which  starts  with  the  premise  that  gene 
transfer  will  undoubtedly  occur.  One 
conclusion  they  present  based  on  these 
calculations  is  that  kanamycin  resistant 
soil  bacteria  arising  from  transformation 
from  plant  debris  would  represent  no 
more  than  1.4X10"*'%  of  the  kanamycin 
resistant  microbes  already  present. 

Based  on  Calgene's  calculations  as  well 
as  the  data  present  in  the  scientific 
literature,  we  conclude  that  concerns 
regarding  DNA  transfer  from  FLAVR 
SAVR™  tomatoes  to  microorganisms 
are  at  best  ^eculative. 

(2)  FLAVR  SAVR"*^  tomatoes  have  no 
significant  potential  to  become 
successful  weeds. 

A  study  (National  Research  Council, 
1989),  pr(^uced  for  the  National 
Academy  of  Sciences,  entitled  “Field 
Testing  Genetically  Modified 
Organisms:  Framework  for  Decisions”, 
identified  the  potential  to  inadvertently 
produce  a  new  weed  or  increase  the 
aggressiveness  of  existing  weeds  as 
“perhaps  the  single  most  commonly 
voiced  concern  about  the  introduction  of 
genetically  modified  plants.” 

A  weed  pest  is  a  plant  that  grows 
persistently  in  locations  where  it  is 
unwanted.  As  indicated  in  the  Calgene 
petition,  tomato  has  been  grown  for 
centuries  throughout  the  world  without 
any  reimrts  that  it  is  a  serious  weed 
pest,  in  the  U.S..  it  is  not  listed  under  the 


Federal  Noxious  Weed  Act.  In  fact, 
tomato,  though  an  exotic  species 
introduced  into  the  United  States,  is  not 
classified  as  a  serious,  principal,  or 
common  weed  pest  (Holm  et  al..  1979). 
Although  tomato  volunteers  are  not 
uncommon,  they  are  easily  controlled 
using  herbicides  or  by  mechanical 
means.  Tomato  possesses  few  of  the 
characteristics  of  plants  that  are  notably 
successful  weeds,  e.g.,  it  does  not 
produce  abundant,  long-lived  seed 
(Keeler,  1969).  It  is  a  perennial  crop 
which  is  grown  almost  exclusively  as  an 
annual  crop  in  the  U.S.  Tomato  is 
considered  to  be  a  highly  domesticated, 
well-characterized  crop  plant  that  is  not 
persistent  in  undisturbed  environments 
without  human  intervention.  The 
FLAVR  SAVR'*'”  tomato  is  likely  to  be 
grown  mostly  in  areas  that  are  currently 
under  tomato  cultivation,  i.e.,  in  typical 
growing  regions  for  the  crop. 

Calgene  has  designed  experiments 
and  collected  data  from  greenhouse  and 
field  trials  that  support  the  contention 
that  the  FLAVR  SAVR™  tomato  has 
little  potential  to  become  a  serious  or 
successful  weed.  These  observations 
have  showm  that  the  FLAVR  SAVR™ 
tomatoes  have:  (1)  Agronomic  and 
horticultural  traits  (e.g.,  fruit  size,  shape, 
and  pigmentation)  similar  to  those  of 
traditionally  bred  tomatoes  (See 
Appendix  5);  (2)  a  range  of  seed 
germination  rates  and  frequencies 
comparable  to  those  of  nontransformed 
tomatoes  (See  appendix  6);  and  (3)  no 
alterations  in  traits  such  as  seed 
germination  or  dispersal  that  could 
confer  a  selective  advantage  and  could 
enhance  survival  in  the  wild  (See 
appendices  1  and  2). 

There  are  no  morphological, 
physiological,  or  disease  resistance 
characteristics  of  the  FLAVR  SAVR™ 
tomato  that  would  entail  the  use  of 
agricultural  practices  which  vary  from 
the  traditional  practices  used  today  for 
the  cultivation  and  propagation  of 
tomatoes.  To  achieve  optimal  flavor, 
however.  FLAVR  SAVR™  tomatoes  may 
be  left  to  ripen  in  the  field  longer  than 
other  tomatoes. 

FLAVR  SAVR™  tomato  fruits  do 
show  a  decreased  rate  of  lesion 
expansion  when  wounds  are  inoculated 
with  opportunistic  pathogens  of  stressed 
fruit,  the  fungi  Geotrichum  candidum 
and  Rhizopus  stolonifer,  causal  agents 
of  sour  rot  and  Rhizopus  rot, 
respectively  (See  Appendices  1  and  5: 
Kramer  et  al.,  1992);  they  do,  however, 
still  rot.  Sour  rot  and  Rhizopus  rot  are 
two  of  the  most  common  postharvest 
diseases  of  ripening  tomato  fruits  ((ones 
et  al.,  1991).  The  fungi  rot  the  flesh  of  the 
fruit,  but  are  not  thought  to  destroy  the 


seeds  (T.A.  Zitter,  personal 
communication;  ].A.  Bartz,  personal 
communication).  There  is  no  reason  to 
believe  that  the  increased  resistance  to 
degradation  by  these  fungi  will  lead  to 
an  increase  in  the  persistence  of  the 
FLAVR  SAVR™  tomato  fruits  or  seeds. 
Several  naturally  occurring  mutants  of 
tomato  exist  that  produce  lower  levels 
of  PC  and  display  slov;ed  ripening  of 
tomato  fruit  (Tigchelaar  et  al.,  1978; 
DellaPenna  et  al.,  1987).  Cultivars  which 
contain  one  or  more  of  these  mutations, 
specified  by  single  genes,  are  grown  and 
marketed  today  in  the  U.S.  (),W.  Scott, 
personal  communication;  E.C. 

Tigchelaar,  personal  communication). 
Their  fruits  also  show  increased 
resistance  to  postharvest  pathogens 
(Barkai-Golan  and  Kopeliovitch,  1980, 
1981;  Lavy-Meir  et  aU  1989).  Based  on 
these  observations,  and  based  on  the 
fact  that  the  intended  modification  in 
FLAVR  SAVR™  tomatoes  is  unrelated 
to  any  trait  which  could  affect 
weediness,  there  is  no  likelihood  that 
FLAVR  SAVR™  tomatoes  will  have 
enhanced  weediness  traits  compared  to 
non-transformed  tomatoes. 

.  (3)  The  FLAVR  SAVR™  tomato  will 
not  increase  the  weediness  potential  of 
any  other  plant  with  which  it  can 
interbreed. 

Tomato  is  not  considered  a  weed  pest 
itself  and  breeding  of  cultivated 
tomatoes  has  never  produced  a  weed 
pest.  Tomato  does  not  cross-pollinate 
with  other  plants  in  the  United  States 
without  the  intervention  of  man. 
Cultivated  tomato  is  self-fertile  and  also 
is  almost  exclusively  self-pollinating, 
due,  in  part  to  the  presence  of  an 
inserted  stigma  developed  through  over 
50  years  of  breeding  (Rick,  1976). 
Cultivated  tomato  is  not  wind  pollinated 
and  insect  pollination  is  limited  (Rick, 
1976). 

Many  other  members  of  the 
nightshade  family  are  found  as  weeds  in 
tomato  fields.  Lycopersicon  esculentum 
is  sexually  incompatible  with  all  these 
weedy  relatives  (Rick,  1979).  Two 
Solarium  species,  S.  lycopersicoides  and 
S.  rickii,  can  be  crossed  with 
commercial  tomato  under  specific, 
controlled  conditions,  but  they  do  not 
naturally  cross  with  L.  esculentum 
(Stevens  and  Rick,  1986;  De  Verna  et  al., 
1990).  Neither  of  these  Solanum  species 
is  a  weed  pest  in  the  United  States. 

The  cherry  tomato,  L.  esculentum  var. 
cerasiforme,  was  most  likely  the  wild 
progenitor  of  the  cultivated  tomato 
(Rick,  1983).  Some  biotyj>es  of  L 
esculentum  var.  cerasiforme  are 
successful  weeds  that  have  spread 
throughout  tropical  America  and  into 
southern  Texas  and  Florida  (Rick,  1973). 
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Cherry  tomato,  however,  is  not 
considered  a  weed  pest.  Although  L. 
esculentum  var.  esculentum  and  var. 
cerasiforme  can  cross  with  either  plant 
as  male  or  female  parent  (Rick.  1979), 
the  probability  of  FLAVR  SAVR™ 
tomato  naturally  introgressing  into  var. 
cerasiforme  in  the  United  States  is 
almosimil  since  the  rate  of  outcrossing 
in  var.  esculentum  is  low  (Rick,  1949:  C. 
M.  Rick,  personal  communication),  and 
var.  cerasiforme  is  not  present  in  areas 
of  the  U.S.  that  are  devoted  to  large 
scale  cultivation  of  tomatoes  (J.  W. 

Scott,  personal  communication: 

Appendix  4).  There  are  no  published 
reports  that  visible  traits  of  cultivated 
tomato  have  introgressed  into  var. 
cerasiforme  from  cultivated  tomatoes  in 
areas  where  the  wild  cherry  tomato 
commonly  grows. 

Because  tomato  has  no  relatives  other 
than  itself  with  which  it  can  naturally 
cross  in  the  United  States,  and  because 
commercial  tomatoes  are  virtually 
exclusively  self-pollinating,  there'  is  little 
possibility  of  a  cross  unaided  by  man 
between  the  FLAVR  SAVR™  tomato 
and  another  plant.  Therefore,  there  is  no 
likelihood  that  the  FLAVR  SAVR™ 
tomato  will  increase  the  weedy 
potential  of  another  plant.  Cultivation  of 
L.  esculentum  requires  maintenance  of 
genetic  purity  as  a  standard  breeding 
practice.  Regulations  specifying 
procedures  for  the  maintenance  of 
genetic  purity  have  been  codified  (See  7 
CFR  Part  201).  Even  if  an  outcrossing 
event  involving  pollen  from  a  FLAVR 
SAVR™  tomato  did  occur,  there  is  no 
reason  to  believe  that  the  delay  in  fruit 
softening  brought  about  by  the  antisense 
modification  could  affect  seed 
persistence  or  weediness  potential  in 
progeny.  Expression  of  the  FLAVR 
SAVR™  gene  in  any  of  the  lines  thus  far 
tested  has  not  changed  any 
morphological  or  physiological 
characteristics  which  might  affect 
pollination  (See  Appendix  1),  and  there 
is  also  no  reason  to  believe  that  this 
characteristic  could  be  affected  by  the 
introduced  genes. 

(4)  The  FLAVR  SAVR™  tomato  will 
not  cause  damage  to  processed 
agricultural  commodities. 

In  APHIS’  opinion,  the  components 
and  processing  characteristics  of 
FLAVR  SAVR™  tomatoes  reveal  no 
differences  in  any  component  that  could 
have  an  indirect  plant  pest  effect  on  any 
processed  plant  commodity.  Although 
the  expression  of  the  antisense  PG  gene 
decreased  the  rate  of  the  pectin 
breakdown  and  thereby  increased  the 
solid  content  of  the  tomato  and  the 
viscosity  of  processed  products,  such  as 
paste,  derived  from  it,  these  effects 


should  have  no  bearing  on  the 
susceptibility  of  any  processed  plant 
commodity  to  disease  or  damage.  The 
petition  notes  that  FLAVR  SAVR™ 
tomatoes,  in  fact,  exhibit  increased 
resistance  to  certain  fungal  pathogens 
(See  Appendices  1  and  5;  Kramer  et  al., 
1992),  perhaps  because  of  increased 
integrity  of  tomato  cell  walls  in  the 
ripening  FLAVR  SAVR™  tomato.  In 
addition,  Calgene  has  presented  both 
evidence  on  the  inability  of  FLAVR 
SAVR™  tomatoes  and  the  FLAVR 
SAVR™  gene  to  cause  disease  as  well 
as  evidence  concerning  the 
improbability  of  gene  transfer  to 
bacteria  (including  plant  pathogens 
which  could  aH'ect  processed  plant 
products).  The  evidence  as  to  the 
components  and  processing 
characteristics  of  FLAVR  SAVR™ 
tomatoes  was  provided  by  Calgene  to 
the  FDA  in  its  Request  for  Advisory 
Opinion,  "FLAVR  SAVR™  Tomato: 
Status  as  Food,”  included  in  the  petition 
to  APHIS  as  Appendix  I.  The 
information  submitted  included  a 
biochemical  characterization  of  tomato 
components,  nutrients,  and  potential 
toxins  in  tomatoes  selected  for  low  PG 
activity  and  fresh  market  tomato 
characteristics. 

(5)  The  FLAVR  SAVR™  tomato  will 
not  be  harmful  to  beneficial  organisms, 
including  bees. 

There  is  no  reason  to  believe  that 
deleterious  effects  on  beneficial 
organisms  could  result  specifically  from 
the  cultivation  of  FLAVR  SAVR™ 
tomatoes,  based  on  two  lines  of 
reasoning:  (1)  Analysis  of  biochemical 
components  of  FLAVR  SAVR™ 
tomatoes  (provided  by  Calgene  in 
appendix  1)  identified  no  toxic 
components  of  these  tomatoes  which  are 
present  in  concentrations  significantly 
different  from  the  concentrations  in 
nontransgenic  tomatoes:  and  (2)  no 
direct  pathogenic  properties,  nor  any 
hypothetical  mechanisms  for 
pathogenesis  towards  beneficial 
organisms  such  as  bees  and 
earthworms,  were  identified  by  Calgene 
for  FLAVR  SAVR™  tomatoes.  APHIS 
also  cannot  envision  any  plausible 
mechanisms  for  any  hypothetical 
pathogenetic  effect.  It  should  be  noted 
that,  although  rotting  of  FLAVOR 
SAVR™  tomatoes  is  delayed  relative  to 
that  of  nontransgenic  tomatoes,  they 
will  in  fact  decay  into  components 
which  are  virtually  identical  to  the 
decay  components  of  nontransgenic 
tomatoes. 

The  definition  of  FLAVR  SAVR™ 
tomatoes  encompasses  not  only  tomato 
lines  that  already  have  been  field  tested, 
but  also  new  tomato  lines  produced 


through  breeding  using  FLAVR  SAVR™ 
tomatoes  as  one  or  both  parents.  APHIS 
believes  that  the  analysis  applied  to 
FLAVR  SAVR™  tomatoes  already  field 
tested  will  apply  equally  well  to  these 
new  tomato  lines,  and  that  the  data 
provided  by  Calgene  justify  the 
conclusion  that  such  new  FLAVR 
SAVR™  tomatoes  will  not  present  a 
plant  pest  risk.  The  variation  in 
agronomic  characteristics  among  the 
FLAVR  SAVR™  tomato  lines  that  have 
been  field  tested  does  not  differ 
significantly  from  that  seen  in 
commercial  cultivars  of  tomato  which 
have  never  been  considered  regulated 
articles.  While  it  is  impossible  to  predict 
the  exact  agronomic  characteristics  of 
the  progeny  of  a  cross  between  a 
FLAVR  SAVR™  tomato  and  a  non- 
regulated  tomato  cultivar,  cross¬ 
breeding  between  well-characterized 
tomato  varieties  is  the  traditional  means 
by  which  new  and  improved  tomato 
varieties  are  created.  Thus,  APHIS  has 
concluded  that  there  is  no  reason  to 
believe  that  these  progeny  of  the  FLAVR 
SAVR™  tomato  will  present  a  plant  pest 
risk,  i.e.,  have  properties  substantially 
different  from  any  observed  for  the 
FLAVR  SAVR™  lines  already  tested^or 
those  observed  for  tomatoes  in 
traditional  breeding  programs. 

IV.  Conclusion 

APHIS  has  determined  that  tomato 
plants  containing  the  FLAVR  SAVR™ 
gene,  that  were  derived  using  any  of  the 
seven  above-mentioned  binary  vectors 
and  that  have  previously  been  field 
tested  under  permit,  will  no  longer  be 
considered  regulated  articles  under 
APHIS  regulations  at  7  CFR  part  340. 
Permits  under  those  regulations  will  no 
longer  be  required  from  APHIS  for  field 
testing,  importation,  or  interstate 
movement  of  those  tomatoes  or  their 
progeny.  (Importation  of  FLAVR 
SAVR™  tomatoes  [and  nursery  stock  or 
seeds  capable  of  propagation]  is  still, 
however,  subject  to  the  restrictions 
found  in  the  Foreign  Quarantine  Notice 
regulations  at  7  CFR  part  319.)  This 
determination  has  been  made  based  on 
an  analysis  which  revealed  that  those 
tomatoes:  (1)  Exhibit  no  plant 
pathogenic  properties:  (2)  are  no  more 
likely  to  become  a  weed  than  their  non- 
engineered  parental  varieties:  (3)  are 
unlikely  to  increase  the  weediness 
potential  for  any  other  cultivated  plant 
or  native  wild  species  with  which  the 
organisms  can  interbreed:  (4)  do  not 
cause  damage  to  processed  agricultural 
commodities:  and  (5)  are  unlikely  to 
harm  other  organisms,  such  as  bees,  that 
are  beneficial  to  agriculture.  APHIS  has 
also  concluded  that  there  is  no  reason  to 
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believe  that  new  progeny  FLAVR 
SAVR™  tomato  varieties  bred  from 
these  lines  will  present  a  plant  pest  risk, 
i.e.,  have  properties  substantially 
different  from  any  observed  for  the 
FLAVR  SAVR™  tomato  lines  already 
field  tested,  or  those  observed  for 
tomatoes  in  traditional  breeding 
programs. 

Terry  L  Medley, 

Director,  Biotechnology,  Biologies,  and 
Environmental  Protection. 
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Forest  Service 

Southern  Region;  Fee  Schedule  For 
Communication  Uses 

agency:  Forest  Service,  USDA. 
action:  Notice  of  availability. 


summary:  The  Southern  Regional 
Forester  has  modified  the  fee  schedule 
for  communication  uses  authorized  on 
National  Forest  System  lands  located  in 
the  Southeastern  States  and  Puerto  Rico. 

addresses:  Copies  of  the  schedule  may 
be  obtained  by  writing  to  the  Regional 
Forester;  USDA — Forest  Service;  1720 
Peachtree  Road.  NW..  Atlanta.  CA 
30367.  . 
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FOR  FURTHCR  INPORMATKMH  CONTACT: 

Sandra  M.  Pence  (404)  347-2871,  Lands 
and  Minerals  Staff. 

SUPPLEMENTARY  INFORMATION:  On 

August  23, 1989,  the  Regional  Forester 
for  the  Southern  Region  published  in  the 
Federal  Register  a  notice  of  adoption  of 
fee  schedule  for  communication  uses  (54 
FR  35035-35039).  Congress  delayed 
implementation  of  the  fee  schedule  and 
directed  the  Forest  Service  to  review 
and  report  to  the  Appropriations 
Committees  on  the  ability  of  fee 
schedules  to  reflect  values  associated 
with  local  market  conditions.  The  report 
was  completed  and  sent  to  the 
Appropriations  Committee  in  March  of 
1991. 

The  fee  schedule  modifications  are 
based  on  the  findings  of  the  report  to 
Congress  and  additional  administrative 
review.  Most  of  the  modifications  either 
reduce  the  fees  adopted  in  1989,  or 
require  appraisals  or  other  sound 
business  management  principles  be  used 
to  establish  fees.  The  modified  fee 
schedule  reflects  the  fair  market  value 
of  the  authorized  use  as  required  by  the 
Federal  Land  Policy  and  Management 
Act. 

Dated:  October  13, 1992. 

Marvin  C.  Meier, 

Deputy  Regional  Forester. 

(FR  Doc.  92-25249  Filed  10-16-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  (CAC)  on 
the  American  Indian  and  Alaska  Native 
Populations  for  the  1990  Census,  the 
CAC  on  the  Asian  and  Pacific  Islander 
Populations  for  the  1990  Census,  the 
CAC  on  the  Black  Population  for  the 
1990  Census,  and  the  CAC  on  the 
Hispanic  Population  for  the  1990 
Census;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463  as 
amended  by  Pub.  L.  94-409),  we  are 
giving  notice  of  a  joint  meeting  followed 
by  separate  and  jointly  held  (described 
below)  meetings  of  the  CAC  on  the 
American  Indian  and  Alaska  Native 
Populations  for  the  1990  Census,  the 
CAC  on  the  Asian  and  Pacific  Islander 
Populations  for  the  1990  Census,  the 
CAC  on  the  Black  Population  for  the 
1990  Census,  and  the  CAC  on  the 
Hispanic  Population  for  the  1990  Census. 
The  joint  meeting  will  convene  on 
November  5-6, 1992  at  the  Bureau  of  the 
Census  in  the  Conference  Center,  room 


1630,  Federal  Building  3,  Suitland, 
Maryland  20233. 

Each  of  these  Committees  is 
composed  of  12  members  appointed  by 
the  Secretary  of  Commerce.  They 
provide  an  organized  and  continuing 
channel  of  communication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  the  problems 
and  opportunities  of  the  1990  decennial 
census. 

The  Committees  will  draw  on  past 
experience  with  the  1990  census  process 
and  procedures,  results  of  evaluations 
and  research  studies,  and  the  knowledge 
and  insight  of  its  members  to  provide 
advice  and  recommendations  during  the 
design  planning  phase  for  the  2000 
census. 

The  agenda  for  the  November  5 
combined  meeting  that  will  begin  at  8:30 
a.m.  and  end  at  12:15  p.m.  is:  (1) 
Introductory  remarks  by  the  Director, 
Bureau  of  the  Census:  (2)  1990  census 
update;  (3)  discussion  of  census 
alternative  designs;  and  (4)  research 
plans  for  the  2000  census. 

The  agendas  for  the  four  committees 
in  their  separate  and  jointly  held 
meetings  that  will  begin  at  1:15  p.m.  and 
adjourn  at  5  p.m.  on  November  5  are  as 
follows: 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations  for  the  1990 
Census:  (1)  Review  of  plenary  session 
presentations;  (2)  review  of  responses  to 
recommendations;  (3)  status  report  of 
establishment  of  office  to  address  issues 
of  American  Indian  and  Alaska  Native 
governments;  (4)  report  on  assessment 
of  outreach  to  the  American  Indian  and 
Alaska  Native  communities;  (5)  report 
on  reservation  undercount;  (6)  report 
frofti  representative  from  census 
information  center;  and  (7)  1990  census 
data  on  the  social  and  economic 
characteristics  of  the  American  Indian 
and  Alaska  Native  populations. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations  for  the  1990 
Census:  (1)  Review  of  plenary  session 
presentations;  (2)  review  of  responses  to 
recommendations;  (3)  report  from 
representative  from  census  information 
center;  and  (4)  1990  census  data  on  the 
social  and  economic  characteristics  of 
the  Asian  and  Pacific  Islander 
populations. 

The  CAC  on  the  Black  Population  for 
the  1990  Census 

(1)  Review  of  plenary  session 
presentations;  (2)  review  of  responses  to 
recommendations;  (3)  report  from 
representative  from  census  information 
center;  and  (4)  1990  census  data  on  the 
social  and  economic  characteristics  of 
the  Black  population. 


The  CAC  on  the  Hispanic  Population  for 
the  1990  Census 

(1)  Review  of  plenary  session 
presentations;  (2)  review  of  responses  to 
recommendations;  (3)  report  from 
representative  from  census  information 
center,  and  (4)  1990  census  data  on  the 
social  and  economic  characteristics  of 
the  Hispanic  population 

The  agenda  for  the  November  6. 1992 
combined  meeting  that  will  begin  at  8:30 
a.m.  and  end  at  12:15  p.m.  is:  (1) 

Research  conference  on  undercounted 
populations;  (2)  research  and 
development  of  the  race  and  ethnicity 
question;  (3)  Census  Bureau  geography; 
you  are  here;  (4)  in  the  eye  of  the  TIGER; 

(5)  CD-ROMs/l990  data  products;  and 

(6)  accessing  race  and  Hispanic  origin 
data,  how  to  find  the  data  you  want. 

The  agenda  for  the  four  committees  in 
their  separate  and  jointly  held  meetings 
that  will  begin  at  1:30  p.m.  and  adjourn 
at  3:30  p.m.  is: 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations  for  the  1990 
Census 

(1)  Review  of  plenary  session 
presentations;  (2)  products  and  program 
information  into  the  American  Indian 
and  Alaska  Native  communities;  and  (3) 
development  of  recommendations. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations  for  the  1990  Census 

(1)  Review  of  plenary  session 
presentations;  (2)  products  and  program 
information  into  the  Asian  and  Pacific 
Islander  communities;  and  (3) 
development  of  recommendations. 

The  CAC  on  the  Black  Population  for 
the  1990  Census 

(1)  Review  of  plenary  session 
presentations;  (2)  products  and  program 
information  into  the  Black  community; 
and  (3)  development  of 
recommendations. 

The  CAC  on  the  Hispanic  Population  for 
the  1990  Census 

(1)  Review  of  plenary  session 
presentations;  (2)  products  and  program 
information  into  the  Hispanic 
community;  and  (3)  development  of 
recommendations. 

The  agenda  for  the  November  6, 1992 
combined  meeting  that  will  begin  at  3:30 
p.m.  and  adjourn  at  4:30  p.m.  is:  joint 
closing  session  including  presentation  of 
recommendations  and  public  comment. 

All  meetings  are  open  to  the  public 
and  a  brief  period  is  set  aside  on 
November  6  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
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official  named  below  at  least  3  days 
before  the  meeting. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  also  be  directed  to  the  Census 
Bureau  official  named  below. 

Persons  wishing  additional 
information  regarding  these  meetings  or 
who  wish  to  submit  written  statements 
may  contact  Ms.  Diana  Harley, 
Decennial  Management  Division,  Bureau 
of  the  Census,  room  3546,  Federal 
Building  3,  Suitland,  Maryland.  (Mailing 
address:  Washington,  DC  20233-7100). 
Telephone:  (301)  763-4275— TDD  (301) 
763-4056. 

Dated:  October  13, 1992. 

Barbara  Everitt  Bryant, 

Director.  Bureau  of  the  Census. 

(FR  Doc.  92-25282  Filed  10-16-92;  8:45  am) 
BILLING  CODE  3S10-07-M 


Foreign-Trade  Zones  Board 

[Order  No.  6021 

Approval  With  Restrictions  for  Certain 
Manufacturing  Activity  (Micro-Mini 
Recreational  Vehicles  and 
Ambulances)  Foreign-Trade  Zone  125, 
South  Bend,  IN 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18, 1934,  as  amended  (19  U.S.C.  81a- 
81u),  the  Foreign-Trade  Zones  Board 
(the  Board)  adopts  the  following  Order: 

After  consideration  of  the  application 
submitted  by  the  St.  Joseph  County 
Airport  Authority,  grantee  of  FTZ  125, 
filed  on  April  26, 1991  (Docket  25-91), 
requesting  authority  on  behalf  of 
Vehicle  Concepts  (Division  of  Monaco 
Coach  Corporation)  to  manufacture 
Class  C  (micro-mini)  recreational 
vehicles  and  ambulances  within  FTZ  125 
in  South  Bend,  Indiana,  the  Board, 
finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act,  as  amended, 
and  the  Board’s  regulations  would  be 
satisfied,  and  that  the  proposal  would 
be  in  the  public  interest  if  approval  were 
subject  to  restrictions  requiring  that  the 
company  elect  privileged  foreign  status 
(19  CFR  146.41)  on  foreign  pickup  cab/ 
chassis  used  in  the  production  of 
ambulances,  and  with  respect  to  micro¬ 
mini  RV  production,  elect  privileged 
foreign  status  on  shipments  of  foreign 
pickup  cab/chassis  should  shipments  of 
such  items  exceed  5,000  units  in 
calendar  year,  approves  the  application 
subject  to  the  foregoing  restrictions. 

This  authority  is  granted  subject  to 
the  FTZ  Act  and  the  FTZ  Board's 
regulations  (as  revised,  56  FR  50790- 


50808, 10/8/91),  including  Section  400.28. 
The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the 
Board,  is  hereby  authorized  to  issue  an 
appropriate  Board  Order. 

Signed  at  Washington,  DC,  this  8th  day  of 
October  1992. 

Alan  M.  Dunn, 

Assistant  Secretary  af  Commerce  for  Import 
Administration  Chairman,  Committee  of 
Alternatives,  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  92-25302  Filed  10-16-92;  8:45  am) 
BILUNG  CODE  3S10-OS-M 


[Order  No.  601] 

Resolution  and  Order  Approving  With 
Restriction  the  Application  of  the  St. 
Joseph  County  Airport  Authority  for 
Special-Purpose  Subzone  Status 
Coachmen  Recreational  Vehicle  Co. 
(Micro-Mini  Recreational  Vehicles), 
Middlebury,  IN 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Orden 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  St.  Joseph  County  Airport  Authority, 
grantee  of  I^Z  125,  filed  with  the  Foreign- 
Trade  Zones  board  (the  Board)  on  May  31, 
1991,  requesting  special-purpose  subzone 
status  for  manufacturing  Class  C  Compact 
(micro-mini)  recreational  vehicles  at  the 
Coachmen  Recreational  Vehicle  Company 
plant  in  Middlebury,  Indiana,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the  FTZ 
Board's  regulations  would  be  satisfied,  and 
that  the  proposal  would  be  in  the  public 
interest  if  approval  were  subject  to  a 
restriction  requiring  that  privileged  foreign 
status  (19  CFR  146.41)  be  elected  on 
shipments  of  foreign  pickup  cab/chassis 
should  shipments  of  such  items  exceed  5,000 
units  in  a  calendar  year,  approves  the 
application  subject  to  the  foregoing 
restriction. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board's  regulations  (as  revised,  56 
FR  50790-50808, 10/8/91),  including  Section 
400.28.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 


Grant  of  Authority  for  Subzone  Status; 
Coachmen  Recreational  Vehicle  Co.; 
Middlebury,  IN 

Whereas,  by  an  Act  of  congress 
approved  June  18, 1934,  an  Act  “To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the  St. 
Joseph  County  Airport  Authority,  Inc., 
grantee  of  Foreign-Trade  Zone  125,  for 
authority  to  establish  a  special-purpose 
subzone  for  the  micromini  recreational 
vehicle  manufacturing  operation  at  the 
Coachmen  Recreational  Vehicle 
Company  plant,  in  Middlebury,  Indiana, 
was  filed  by  the  Board  on  May  31, 1991 
(FTZ  Docket  33-91,  56  FR  28370,  06-20- 
91):  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  a  restriction; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  125B)  for  the 
manufacture  of  micro-mini  recreational 
vehicles  at  the  Coachmen  Recreational 
Vehicle  Company  plant  in  Middlebury, 
Indiana,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations  (as  revised,  56 
FR  50790-50808, 10-8-91),  including 
Section  400.28,  and  subject  to  a 
restriction  requiring  that  privileged 
foreign  status  (19  CFR  146.41)  shall  be 
elected  on  shipments  of  foreign  pickup 
cab/chassis  should  shipments  on  such 
items  exceed  5,000  units  in  a  calendar 
year. 

Signed  at  Washington,  DC,  this  8th  day  of 
October  1992,  pursuant  to  Order  of  the  Board. 
Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executi  ve  Secretary.. 

(FR  Doc.  92-25301  Filed  10-16-92: 8:45  am] 
BILLING  CODE  3S10-DS.4II 
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(Order  No.  6031 

Expansion  of  Foreign>Trade  Zone  168, 
Dallas-Fort  Worth,  TX 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u) 
(the  Act),  and  the  Foreign-Trade.Zones 
Board  Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order 

Whereas,  an  application  from  the 
Dallas-Fort  Worth  Maquila  Trade 
Development  Corporation,  Grantee  of 
Foreign-Trade  Zone  No.  168,  for 
authority  to  expand  its  general-purpose 
zone  in  the  Dallas-Fort  Worth,  Texas, 
area,  within  the  Dallas-Fort  Worth 
Customs  port  of  entry,  was  filed  by  the 
Board  on  August  21, 1991,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  on  August  29, 1991 
(Docket  49-91,  56  FR  42719); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board’s  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Dallas-Fort  Worth  area;  and. 
Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  August  21, 1991, 
subject  to  the  Act  and  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  including  §  400.28. 

Signed  at  Washington,  DC,  this  8th  day  of 
October,  1992. 

Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
Attest: 

)ohn  ).  Da  Ponte,  )r.. 

Executive  Secretary. 

IFR  Doc.  92-25303  Filed  10-16-92;  8:45  am) 
BILUNG  CODE  3510-DS-M 

International  Trade  Administration 

[C-122-815] 

Preliminary  Results  of  Changed 
Circumstances  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  19, 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 

Roy  A.  Malmrose  or  Rick  H  Ting,  Office 
of  Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  room  3099, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-5414  or 
482-3530,  respectively. 

Preliminary  Results 

The  Department  preliminarily 
determines  that  the  amended  contract 
between  Hydro  Quebec,  the 
provincially-owned  utility  company,  and 
Norsk  Hydro  Canada  Inc.  (NHCI)  does 
not  confer  a  subsidy. 

Analysis 

In  our  Final  Affirmative 
Countervailing  Duty  Determinations; 

Pure  and  Alloy  Magnesium  From 
Canada  (57  FR  30946,  July  13, 1992)  we 
determined  that  the  contract  between 
NHCI  and  Hydro  Quebec  for  the 
provision  of  electricity  conferred  a 
countervailable  benefit.  That  contract 
was  subsequently  amended  and  the 
purpose  of  this  changed  circumstances 
review  is  to  analyze  whether  the 
amended  contract  continues  to  confer  a 
subsidy. 

The  amended  contract  was  approved 
on  August  5, 1992,  by  the  Quebec 
government  and  was  made  effective 
retroactive  to  January  1, 1992.  Under  the 
amended  contract,  NHCI’s  electricity 
payments  reflect  fixed  and  variable 
elements,  where  the  variable  portion  is  a 
function  of  the  relationship  between 
NHCI’s  average  selling  price  for  pure 
and  alloy  magnesium  and  a  “target 
price.”  As  such,  the  contract  continues 
to  be  a  Risk  and  Profit  Sharing  contract. 

In  our  final  determinations,  we 
described  our  approach  to  evaluating 
whether  electricity  is  being  provided  on 
preferential  terms: 

As  a  general  matter,  the  first  step  the 
Department  takes  in  analyzing  the  potential 
preferential  provision  of  electricity — 
assuming  a  finding  of  specificity — is  to 
compare  the  price  charged  with  the 
applicable  rate  on  the  power  company’s  non¬ 
specific  rate  schedule.  If  the  amount  of 
electricity  purchased  by  a  company  is  so 
great  that  the  rate  schedule  is  not  applicable, 
we  will  consider  whether  the  price  charged  is 
consistent  with  the  power  company’s 
standard  pricing  mechanism  applicable  to 
such  companies.  If  the  rate  charged  is 
consistent  with  the  standard  pricing 
mechanism  and  the  company  under 
investigation  is,  in  all  other  respects, 
essentially  treated  no  differently  than  other 
industries  which  purchase  comparable 
amounts  of  electricity,  we  would  probably 
not  find  a  countervailable  subsidy. 

In  this  instance,  the  power  available 
to  NHCI  under  its  amended  contract 
with  Hydro  Quebec  is  350  MVA.  In 


contrast,  the  maximum  power  available 
under  the  general  rate  schedule  for  large 
users  (“Rate  L")  is  175  MVA.  Therefore, 
the  amount  of  electricity  being  made 
available  to  NHCI  is  so  large  that  the 
rate  schedule  is  not  applicable  to  that 
company.  As  a  result,  it  is  necessary  to 
examine  whether  the  price  being 
charged  to  NHCI  for  electricity  is 
consistent  with  Hydro  Quebec’s 
standard  pricing  mechanism  and 
whether  NHCI  is  being  treated 
differently  than  other  producers  which 
purchase  comparable  amounts  of 
electricity. 

In  its  1987-1989  Development  Plan, 
Hydro  Quebec  discusses  its  pricing 
policies  or  coming  years.  In  particular, 
the  report  states  that  the  utility  is 
seeking  a  13  percent  return  on  its 
investment.  Moreover,  one  of  the  guiding 
principles  in  establishing  rates  is  to 
“have  rates  reflect  the  costs  of  sdpply 
associated  with  various  products 
delivered  to  various  rate  categories."  - 
Thus,  over  the  coming  years.  Hydro 
Quebec’s  goal  is  to  charge  different 
customer  categories  rates  which  cover 
the  costs  of  supplying  those  categories 
of  customers,  including  a  13  percent  rate 
of  return. 

Based  on  information  submitted  in 
this  changed  circumstances  review,  the 
revenue  Hydro  Quebec  can  expect  to 
receive  under  the  amended  contract  is 
consistent  with  rate  of  return  and  rate 
setting  principles  described  above. 
Therefore,  we  preliminarily  determine 
that  the  price  being  charged  to  NHCI  for 
electricity  is  consistent  with  Hydro 
Quebec’s  standard  pricing  mechanism. 

Moreover,  we  have  compared 
numerous  aspects  of  the  amended 
contract  with  other  Risk  and  Profit 
Sharing  contracts.  In  terms  of  the 
amounts  of  electricity  purchased,  these 
companies  are  the  most  comparable  to 
NHCI.  From  one  aspect  to  another,  the 
contracts  can  vary  widely.  However,  in 
total,  we  have  found  no  basis  to 
conclude  that  NHCI  is  being  treated 
differently  than  other  producers  which 
purchase  comparable  amounts  of 
electricity. 

Based  on  the  analysis  above,  we 
preliminarily  determine  that  as  a  result 
of  the  amended  contract  the 
Government  of  Quebec  is  not  providing 
NHCI  with  electricity  at  preferential 
rates.  Because  we  have  determined  that 
the  rate  is  not  preferential,  we  do  not 
need  to.address  whether  Risk  and  Profit 
Sharing  customers  as  a  group  comprise 
a  “specific  enterprise  or  industry  or 
group  of  enterprises  or  industries,” 
within  the  meaning  of  section  771(5)  of 
the  Act. 
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Public  Comment 

In  accordance  with  19  CFR  35S.36  of 
the  Department's  regulations,  we  will 
hold  a  public  hearing,  if  requested,  on 
October  30, 1992,  at  10:00  a.m.  in  room 
3708,  to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  results.  Individual  parties 
who  wish  to  request  or  participate  in  a 
hearing  must  submit  a  request  within 
ten  days  of  the  publication  of  this  notice 
in  the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 

U.S.  Department  of  Commerce,  room 
B099, 14th  Street  and  Constitution 
Avenue  NW„  Washington,  DC  20230. 
Requests  should  contain:  (1)  The  party’s 
name,  address,  and  telephone  number; 

(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of 
issues  to  be  discussed.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

In  accordance  with  19  CFR  355.38  (c) 
and  (d).  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
October  21, 1992.  Ten  copies  of  the 
business  proprietary  version  and  five 
copies  of  the  nonproprietary  version  of 
the  rebuttal  briefs  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
October  28, 1992.  An  interested  party 
may  make  an  affirmative  presentation 
only  on  arguments  included  in  the 
party’s  case  or  rebuttal  briefs.  If  no 
hearing  is  requested  interested  parties 
still  may  comment  on  these  preliminary 
results  in  the  form  of  case  and  rebuttal 
briefs.  Written  arguments  should  be 
submitted  in  accordance  with  §  355.38  of 
the  Department’s  regulations  and  will  be 
considered  if  received  within  the  time 
limits  specified  in  this  notice. 

This  notice  is  published  in  accordance 
with  19  CFR  355.22(h)(l)(v). 

Dated;  October  9, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-25304  Filed  10-16-92:  8:45  am] 
nUJNG  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  920494-2227] 

Taking  and  Importing  of  Marine  , 
Mammals;  Listing  of  Eastern  Spinner 
Dolphin  as  a  Threatened  Species 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  determination. 

summary:  NMFS  determines  that  a 
proposal  to  list  the  eastern  spinner 
dolphin,  Stenella  longirostris  orientalis, 
as  “threatened"  under  the  Endangered 
Species  Act  (ESA)  is  not  warranted  at 
this  time.  This  determination  follows 
population  persistence  analyses  by 
NMFS  that  indicate,  given  present 
abundance  estimates  and  levels  of  take, 
that  the  population  will  remain  viable  in 
perpetuity.  Also,  various  Federal  and 
international  conservation  measures  to 
further  reduce  the  bycatch  of  eastern 
tropical  Pacific  (ETP)  dolphins  in  the 
purse-seine  fishery  for  tuna  have  been, 
or  are  presently  being,  implemented. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne  or  Dr.  Aleta  A.  Hohn, 
NOAA/NMFS,  Office  of  Protected 
Resources,  1335  East- West  Highway, 
Silver  Spring,  MD  20910  (301/713-2322). 
SUPPLEM»ilTARY  INFORMATION: 

Background 

Section  3  of  the  ESA  (16  U.S.C. 
1532(20))  defines  a  threatened  species 
as: 

Any  species  which  is  endanger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  *  *  *  * 

To  determine  whether  a  species 
should  be  listed  as  endangered  or 
threatened,  section  4(A)(1)  of  the  ESA 
(16  U.S.C.  1533(a)(1))  requires  that  the 
following  five  factors  be  considered: 

(A)  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range: 

(B)  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes; 

(C)  Disease  or  predation; 

(D)  The  inadequacy  of  existing 
regulatory  mechanisms;  or 

(E)  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  parties  to 
petition  for  a  species  or  stock  to  be 
listed  as  threatened  or  endangered.  On 
August  30, 1991,  the  Center  for  Marine 
Conservation  (CMC),  and  the  Committee 
for  Humane  Legislation,  petitioned 
NMFS,  pursuant  to  16  U.S.C.  1533(b).  to 
add  the  eastern  spinner  dolphin 
[Stenella  longirostris  orientalis)  to  the 
U.S.  List  of  Endangered  and  Threatened 
Wildlife  (50  CFR  part  17),  as  a 
threatened  species  under  the  ESA. 

Under  section  4(b)(3)(A)  of  the  ESA.  a 
determination  must  be  made  concerning 
whether  the  petition  presents 
substantial  scientific  information 
indicating  that  the  petitioned  action  may 
be  warranted.  If  a  petition  is  found  to 


present  such  information,  a  review  of 
the  status  of  the  species  concerned  is 
mandated.  NMFS  determined  that  the 
petition  presented  substantial 
information,  and  that  the  petitioned 
action  may  be  warranted  (56  FR  56502, 
Nov,  5, 1991).  To  ensure  a 
comprehensive  review,  NMFS,  following 
receipt  of  the  petition,  solicited 
information  and  comments  concerning 
the  petition.  NMFS  requested  that  all 
comments  be  accompanied  by  (1) 
supporting  documentation  such  as 
biological  references  or  reprints  of 
pertinent  publications;  and  (2)  the 
person’s  name,  address  and  affiliation. 
Comments  and  further  information  on 
the  petition  was  accepted  by  NMFS  until 
January  17, 1992. 

Comments  and  Response  on  the 
Notification  of  Receipt  of  Petition 

NMFS  received  five  sets  of  comments 
in  response  to  the  notice  of  receipt  of  the 
petition  to  list  the  eastern  spinner 
dolphin  as  threatened  under  the  ESA. 
Comments  were  received  from  the 
following  parties:  The  Fishing 
Association  of  Mexico  (Camara 
Nacional  de  la  Industria  Pesquera, 
CANALNPES);  Inter-American  Tropical 
Tuna  Commission  (lATTC);  American 
Tunaboat  Association  (ATA);  CMC:  and 
Dr.  Kenneth  S.  Norris,  ^ofessor  of 
Biology  Emeritus,  University  of 
California  at  Santa  Cruz,  Santa  Cruz, 
California.  The  comments,  which  are 
discussed  below,  primarily  addressed 
the  following  issues:  Abundance  and 
trends  of  the  dolphin  population,  quality 
of  assessment  data,  overutilization  and 
fishery-induced  mortality,  quality  of  the 
habitat,  and  regulations  governing  the 
take  of  eastern  spinner  dolphins  in  the 
purse-seine  fishery. 

Comment:  Several  commenters 
indicated  that  trend  analyses  on  the 
sighting  data  (on  dolphin  sighting  rates) 
collected  by  observers  on  fishing 
vessels,  and  reported  to  the 
International  Whaling  Commission 
(IWC),  indicate  stability  (i.e.,  no 
significant  trends  are  apparent)  in  the 
relative  abundance  of  the  eastern 
spinner  dolphin  population  between 
1976-1990.  They  further  commented  that 
the  eastern  spinner  stock  is  at  or  above 
levels  that  will  ensure  continued 
survival. 

One  commenter  concluded  that  there 
are  no  scientific  data  to  indicate  that  the 
eastern  spinner  population  is  declining 
under  the  current  low  mortality 
associated  with  the  tuna  fishery,  nor  has 
any  been  cited  by  the  petitioner.  The 
commenter  further  stated  that  this 
conclusion  is  supported  by  the  fact  that 
the  geographic  range  of  the  stocics  has 
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not  been  reduced  as  a  result  of 
exploitation  by  the  fishery,  that  all  of 
the  back  projections  in  the  Wade  (1991) 
report,  except  the  one  using  Rm  =  0. 
indicate  an  increase  in  population  size 
since  1976,  and  cited  the  minutes  from 
the  November  18-22, 1991,  workshop  on 
the  status  of  ETP  dolphin  stocks 
(DeMaster  and  Sission,  in  press,  and 
referred  to  as  the  Workshop)  which 
noted  the  following: 

The  panel  members  concluded  that  a  great 
deal  of  information  on  ETP  dolphins  had 
been  collected,  analyzed  and  reported  on 
since  the  1983  preliminary  workshops.  It  was 
noted  that  the  abundance  of  most  of  the 
stocks  declined  in  the  late  1970's,  and  after 
that  period  it  has  not  changed  significantly 
for  almost  a  decade.  The  eastern  spinner 
dolphin  has  remained  unchanged  for  15 
years. 

Another  commenter  remarked  that  the 
research  program  on  ETP  dolphin  stocks 
requested  by  Congress  in  1984  has 
clearly  shown  the  trends  are 
satisfactory.  As  a  result,  the  funds 
dedicated  for  this  research  by  Congress 
were  redirected  at  the  January  1991 
NMFS  meeting,  and  used  for  alternative 
gear  research.  It  was  suggested  that 
such  positive  Hndings  on  trends  can 
only  reinforce  the  argument  that  stock 
conditions  of  the  porpoises  are  well 
within  mandated  concerns,  and  that  the 
foregoing  indicates  that  there  is  no 
scientific  basis  for  considering  the 
eastern  spinner  stock  to  be  "threatened” 
as  debned  in  the  ESA. 

Response:  Estimates  of  relative 
abundance  have  been  made  based  on 
sighting  data  collected  by  observers 
onboard  tuna  fishing  vessels  (Anganuzzi 
and  Buckland  1989;  Anganuzzi, 

Buckland  and  Cattanach  1991; 
Anganuzzi,  Cattanach  and  Buckland,  in 
press).  Sighting  data  collected  by 
observers  on  the  tuna  vessels  are 
considered  reliable  for  monitoring 
trends  in  the  relative  abundance  of  ETP 
dolphin  stocks  (Anganuzzi  and 
Buckland  1989;  DeMaster,  et  al,  in 
press),  have  a  large  number  of  sightings 
(relative  to  research  vessel  data),  and 
span  the  entire  period  from  1975  to  the 
present.  Therefore,  these  data  provide  a 
continuous  sequence  of  relative 
abundance  necessary  to  monitor  trends 
in  dolphin  population  levels,  although 
the  ability  to  detect  trends  with 
observer  data  is  low. 

Between  1975  and  1989,  Anganuzzi, 
Buckland  and  Cattanach  (1991)  could 
detect  a  decline  in  relative  abundance  of 
eastern  spinner  dolphins  only  in  1975 
and  1976.  The  decline  followed  years  of 
very  high  mortality  associated  with  the 
fishing  industry.  No  significant  trend  in 
the  population  of  eastern  spinner 
dolphins  has  been  determined  since  the 


late  1970s,  and  the  population  level  of 
the  eastern  spinner  dolphins  in  1990  was 
not  considered  significantly  different 
from  that  in  the  late  1970s  (Anganuzzi, 
Cattanach  and  Buckland,  in  press).  This 
would  indicate  that  the  average  annual 
mortality  during  the  1980s  was  similar  to 
the  net  production  rate  prior  to  the  late 
1970s.  It  appears  overall  that  the  eastern 
spinner  dolphin  population  remained 
relatively  stable  during  the  last  decade. 

Comment’  One  commenter  indicated 
that  it  is  very  difficult  to  assess  the 
importance  of  in-migration  into  the 
sample  area  when  defining  a  decline  in 
species  abundance  at-sea.  The 
commenter  continued  that  “if  eastern 
spinner  dolphins  are  killed  in  the  central 
part  of  their  range,  do  animals  from  the 
peripheral  areas  tend  to  move  in,  thus 
obscuring  the  decline  in  abundance?  The 
effect  becomes  especially  difficult  [to 
determine]  if  there  is  hybridization  as  a 
result.”  The  commenter  continued  “that 
some  data  from  Perrin  [Perrin,  Akin  and 
Kashiwada  1991]  indicate  that  these 
things  are  likely  and  that  the  depletion 
of  the  base  population  may  therefore  be 
even  greater  than  simple  abundance 
figures  can  show.  So  I  [commenter] 
think  that  the  depletion  of  the  eastern 
spinner  dolphin  is  likely  to  be  worse, 
rather  than  better,  than  the  base  data 
suggest.  The  submissions  rightly  show 
that  depletion  in  these  long-lived 
animals  that  produce  few  young  can 
happen  at  remarkably  low  exploitation 
levels  *  *  *  all  of  these  things  make  me 
feel  that  the  submission  is  timely,  and 
conservatively  expressed.” 

Response:  NMFS  recognizes  that  the 
introgress  of  genes  from  the  pantropical 
spinner  dolphin  {S.I.  longirostris],  a 
closely  related  form  of  spinner  dolphin 
distributed  to  the  west  of  the  range  of 
the  eastern  spinner  dolphin  into 
traditional  eastern  spinner  dolphin 
habitat,  has  been  proposed  as  a  possible 
ecological  response  to  the  depletion  of 
the  eastern  spinner  dolphin  population 
in  the  1960s  [Perrin,  Akin  and 
Kashiwada  1991).  This  introgression 
could  conceivably  delay  the  recovery  of 
the  eastern  spinner  dolphin  or  could 
possibly  prevent  a  return  to  historic 
levels.  Perrin,  Akin  and  Kashiwada 
(1991)  suggested  that,  given  this 
situation,  a  relatively  higher  priority 
should  be  given  to  protection  of  the 
eastern  subspecies  of  spinner  dolphins. 
The  proposed  reduction  in  dolphin 
mortality  associated  with  recent 
dolphin-protective  measures  in  the 
purse-seine  fisher  (see  section  D.  in  this 
preamble)  might  offer  further  protection. 

Comment:  Several  commenters  stated 
that  NMFS  has  concluded  (based  on 
research  vessel  surveys  conducted  in 
the  ETP  between  1986-1990,  and 


referred  to  as  Monitoring  of  Porpoise 
Stocks  (MOPS)  surveys)  that  no  decline 
in  the  abundance  of  the  eastern  spinner 
dolphin  stock  has  occurred. 

Response:  The  data  collected  by 
observers  on  research  vessels  during  the 
1986-1990  MOPS  surveys  were  designed 
to  detect  trends  in  abundance  of  the 
dolphin  populations  in  the  ETP, 
primarily  the  northern  stock  of  the 
offshore  spotted  dolphin,  S.  attenuata. 
However,  they  were  designed  using 
information  available  on  likely  sighting 
rates,  and  school  sizes  from  previous 
surveys,  and  were  anticipated  to 
produce  results  sufficient  to  allow 
detection  of  an  increase  or  decline  in 
abundance  of  spotted  dolphins  of  41 
percent  (10  percent  per  year  over  an 
anticipated  6-year  survey  period,  at  a 
and  error  levels  of  10  percent,  with  an 
annual  CV  of  0.14)  (Holt,  Gerrodette  and 
Cologne  1987)  (an  a  error  would  occur  if 
it  were  concluded  that  the  population  is 
declining  when  it  isn’t,  and  a  error 
would  occur  if  it  were  concluded  that 
the  population  was  not  declining  when  it 
actually  was  in  decline).  For  species 
with  lower  sighting  rates,  i.e.,  eastern 
spinner  dolphins,  only  larger  increases 
or  decreases  could  be  detected  (Holt, 
Gerrodette  and  Cologne  1987), 

Actual  CVs  have  been  higher  than 
anticipated,  and  five  rather  than  six, 
annual  surveys  have  been  conducted. 
Both  of  these  factors  have  affected  the 
ability  to  detect  trends.  With  a  CV  of 
0.40  (and  using  a  one-tailed  test),  a 
decrease  in  abundance  over  the  5-year 
period  would  be  detected  only  if  the 
change  was  greater  than  40  percent  per 
year  or  a  total  of  about  87  percent  over 
the  course  of  the  5  years  (Gerrodette, 
pers.  comm.).  In  other  words,  given  a 
best  estimate  of  565,800  eastern  spinner 
dolphins  (at  57  FR  27010,  June  17, 1992), 
a  decrease  of  approximately  492,000 
dolphins  would  be  required  over  the  5- 
year  survey  period  before  a  statistically 
significant  trend  would  be  detected.  In 
this  case,  a  detectable  decrease  would 
mean  that  the  abundance  of  eastern 
spinner  dolphins  would  be  74,000  or 
fewer  animals.  In  addition,  with  a  R 
level  of  10  percent,  there  is  only  a  90- 
percent  probability  that  the  decline 
would  be  detected  even  if  the  rate  of 
decline  was  40  percent  per  year. 

It  is  not  surprising,  therefore,  that, 
from  1986  to  1990,  no  statistically 
significant  change  in  abundance  could 
be  detected  using  MOPS  data.  However, 
it  should  be  noted  that  the  lack  of  a 
statistically  significant  trend  does  not 
necessarily  mean  that  the  population 
has  not  declined.  Given  the  present  level 
of  precision  in  monitoring  trends  in 
abundance,  and  the  recent  levels  of 
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estimated  mortality,  it  is  unlikely  that 
significant  changes  in  abundance  will  be 
detected  in  the  future  using  MOPS  data 
alone  (DeMaster  et  ai,  in  press). 
Nonetheless,  it  is  this  lack  of  detectable 
change  that  has  resulted  in  conclusive- 
sounding  statements  that  there  have 
been  no  detectable  declines  in 
abundance  during  this  5-year  period. 

Comment:  Several  commenters 
stressed  the  ESA  requirements  that 
listing  a  species  can  only  be 
accomplished  on  the  basis  of  the  “best 
available  scientific  and  commercial 
information.”  They  continued  that  the 
petition  regarding  the  status  of  eastern 
spinner  dolphins  relies  principally  upon 
two  documents,  DeMaster  et  ai,  in 
press,  and  Wade  and  Gerrodette  in 
press,  although  it  would  appear  that  the 
best  scientific  information  available  is 
that  which  followed  the  critical  review 
of  these  manuscripts  by  NMFS  and 
others  at  the  November,  1991,  workshop. 
In  view  of  the  high  quality  of  recent 
data,  several  commenters  further 
suggested  that  the  analyses 
recommended  by  the  Workshop 
participants  be  completed  prior  to  the 
end  of  the  comment  period,  and  that 
interested  parties  review  and  comment 
on  the  new  data. 

Reponse:  Although  the  review  was  not 
complete  at  the  time  of  the  receipt  of  the 
petitions,  comments  and  suggested 
analytical  changes  received  by  NMFS  at 
the  Workshop  were  incorporated  into 
the  assessment  of  the  eastern  spinner 
dolphin  population  prior  to  being  relied 
upon  in  this  notice. 

Comment:  One  commenter  suggested 
that  the  petition  to  list  the  eastern 
spinner  dolphin  population  as 
threatened  put  forth  no  new  data  in 
support  of  listing,  nor  did  they  (the 
petitioners)  provide  data  indicating  that 
a  precipitous  decline  in  the  population 
has  occurred. 

Reponse:  Neither  the  trend  data 
provided  by  Anganuzzi  and  Buckland 
(1989)  and  Anganuzzi,  Cattanach  and 
Buckland  (in  press),  nor  the  results  of 
the  MOPS  survey  data,  indicate  a 
“precipitous”  decline  in  the  population. 
However,  the  average  fishery-induced 
mortality  in  the  eastern  spinner  dolphin 
population  between  1986  and  1990 
continued  to  exceed  the  estimated 
productivity  rate  of  2  percent  (DeMaster 
et  ai,  in  press),  a  level  considered 
unsustainable.  Although  this  may  not 
cause  a  precipitous  decline,  or  a 
reduction  to  small  numbers  usually 
associated  with  an  endangered  or 
threatened  species,  it  is  foreseeable  that 
continued  mortality  at  this  level  could 
preclude  the  population’s  recovery.  In 
1990-1991,  the  fishery  related  mortality 
of  dolphins  has  decreased  each  year  to 


<1  percent  of  the  population  estimate 
for  eastern  spinner  dolphins,  levels  that 
are  consider^  sustainable. 

Comment:  One  commenter  indicated 
that  the  condition  of  the  habitat  is  “very 
healthy  for  these  animals.” 

Reponse:  The  petitioners  made  no 
comment  to  this  as  a  problem. 

Comment-  A  commenter  questioned 
whether  any  determination  can  or 
should  be  made  without  consultation 
with  other  involved  countries,  either 
because  of  treaty  obligations  or  foreign 
policy  considerations.  The  commenter 
concluded  that  it  would  seem 
appropriate  in  responding  to  these 
petitions  to  consider  the  need  for 
international  cooperation  on  the 
questions  presented. 

Reponse:  NMFS  notifies  other  affected 
Federal  agencies,  and  through  the 
Secretary  of  State,  the  governments  of 
any  affected  foreign  country,  of  pending 
or  proposed  regulations  that  involve  a 
species  that  occurs,  or  that  may  be 
taken  on  the  high  seas  incidental  to  a 
fishery  operated  by  said  country,  of  any 
discussions  or  meetings  involving  a 
review  of  the  status  of  ETP  dolphin 
stocks,  of  the  notification  of  receipt  of 
petitions  for  listing,  and  of  any  proposed 
regulations  involving  the  purse  seine 
fishery  for  tuna. 

Comment:  A  commenter  suggested 
that  the  petitioners  were  deficient  in 
presenting  any  documentation  that  tuna 
bshing  is  resulting  in  “overutilization”  of 
this  dolphin  stock.  It  was  suggested  that 
no  reference  to  estimates  of  annual 
population  increases  were  identified, 
nor  were  data  presented  which 
discussed  the  amount  of  “takings” 
relative  to  these  annual  increases.  The 
commenters  further  stated  that  the 
petition  began  with  the  assumption  that 
problems  exist.  However,  the  number  of 
dolphins  harmed  in  the  course  of  tuna 
fishing  by  U.S.  and  foreign  fleets  has 
declined  dramatically  in  the  last  few 
years.  There  is  no  proof  that  any 
overutilization  is  occurring. 

Reponse:  NMFS  determined  that,  as  a 
preliminary  matter,  the  petition 
presented  substantial  information  that 
the  petitioned  action  may  be  warranted 
The  petition  was  based  on  the  level  of 
kill  during  the  1960s,  much  of  the  1970s, 
and  several  years  during  the  1980s 
(which  was  considered  unsustainable 
and.  therefore,  qualifies  as 
overutilization),  as  well  as  the  average 
level  of  mortality  during  1986-1990, 
expressed  as  a  percent  of  population 
size,  which  exceeded  2  percent  per  year 
(DeMaster  et  ai.  in  press). 

NMFS  further  addresses  this  issue  in 
the  summary  of  factors  affecting  the 
species  under  the  ESA,  section  B  of  this 
preamble. 


Comment:  In  addition  to  the 
significant  reduction  in  abundance  due 
to  intentional  encirclement  by  the  purse 
seine  fishery,  the  petitions  indicate  that 
the  eastern  spinner  dolphin  is  subject  to 
infestations  of  numerous  species  of 
parasites  that  compete  with  the  host  for 
nutrients  and  weaken  or  kill  the  host, 
potentially  exacerbating  the 
population's  decline.  The  petition 
continued  that  dolphins  may  also 
become  prey  to  sharks  or  immune- 
compromised,  and  even  die  due  to  the 
repeated  stress  of  chase  and  capture 
associated  with  the  purse  seine  fishery. 

Several  commenters  rebutted  the 
reference  made  by  the  petitioners 
regarding  harm  to  dolphins  from 
encirclement,  indicating  that  such  a 
claim  has  no  scientific  basis,  and  has 
been  rejected  previously  as  a  problem. 
Further  comments  also  stated  that  there 
is  no  evidence  presented  in  the  petition 
to  indicate  that  naturally  occurring 
diseases  are  creating  any  serious 
problems  for  dolphin  stocks. 

Reponse:  The  practice  of  chasing 
dolphins  in  the  pursuit  of  tunas  has  been 
suggested  to  increase  physiologic  stress, 
and  possibly  mortality,  in  dolphins 
(Stuntz  and  Shay  1979;  Myrick  1988).  If 
true,  this  could  effectively  reduce  the 
equilibrium  population  level  or  retard 
the  recovery  of  this  stock.  At  present, 
information  necessary  to  evaluate  this 
hypothesis  is  not  available. 

Several  parasites  have  been  identified 
in  eastern  spinner  dolphins,  and  adults 
carry  a  considerable  parasite  load 
(Ridgway  1972;  Dailey  and  Perrin  1973). 
The  occurrence  of  these  parasites  is 
considered  normal  for  a  wild  population 
of  dolphins.  The  degree  to  which 
parasites  could  increase  mortality  in 
ETP  dolphin  stocks  is  unknown. 
However,  neither  disease  nor  parasites 
appear  to  be  factors  causing  abnormally 
high  rates  of  natural  mortality  (Dailey 
and  Perrin  1973,  Delyamure  1968). 

Rates  of  natural  mortality  from 
predation  are  also  unknown,  but  not 
considered  to  be  a  major  factor  in  the 
historic  decline  of  ETP  dolphin  stocks, 
nor  in  the  current  abundance  or  status  of 
ETP  dolphins. 

Comment:  The  petitioners  stated  that 
when  considering  the  eastern  spinner 
dolphin  population  as  threatened  (as 
that  term  is  defined  in  the  ESA),  two 
main  points  should  be  emphasized:  (1) 
The  biological  data  support  that  this 
population  has  been  reduced  to  20-40 
percent  of  its  original  size;  and  (2)  the 
population  continues  to  be  exploited  at 
a  rate  greater  than  its  reproductive 
capacity. 

Response:  NMFS  has  acknowledged 
that  the  eastern  spinner  dolphin 
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population  has  been  significantly 
reduced  from  its  original  level. 

On  October  3a  1980  (45  FR  72178). 
NMFS  published  findings  indicating  that 
the  sto^  or  population  of  eastern 
spinner  dolphin  had  declined  to 
approximately  20  percent  of  its  pre- 
exploitation  size  (data  and  analyses 
presented  in  Smith  1983).  The  AT A, 
representing  the  tuna  industry,  argued 
effectively  that  these  findings  should  be 
re-evaluated  [ATA  v.  Baldrige,  738 
F.2dl013  (9th  Cir.  1984)).  Subsequent  to 
court-mandated  changes  in  the  analyses, 
NMFS  produced  results  that  still 
indicated  that  the  eastern  spinner 
dolphin  stock  was  below  its  optimum 
sustainable  population  (OSP)  (NMFS 
1985). 

The  results  of  the  5-year  MOPS 
surveys  indicate  that  the  population  of 
eastern  spinner  dolphin  has  not 
increased  in  size  relative  to  the  1979 
population  levels  (DeMaster  et  al,  in 
press;  Wade  and  ^rrodette  1991).  On 
August  2, 1^1.  NMFS  was  petitioned  to 
list  the  eastern  spinner  dolphin  as  a 
depleted  species  or  population  under  the 
Marine  Mammal  Protection  Act 
(MMPA).  NMFS  has  concluded  that  the 
best  scientific  information  indicates  that 
a  reduction  of  greater  than  40  percent 
has  occurred  in  the  population  of 
eastern  spinner  dolphins,  that  the 
population  is  below  the  level  of 
maximum  net  productivity,  and  that  the 
population  has  been  and  continues  to  be 
at  levels  considered  depleted  under  the 
MMPA  (57  FR  270ia  June  17. 1992). 

Although  trends  in  abundance  were 
not  apparent  from  the  MOPS  data 
between  1986  and  1990  for  this  stock  of 
dolphin,  the  average  annual  fishing 
mortality,  expressed  as  a  percent  of 
population  size,  ranged  from  0.9S  to  3.5 
percent  and  averaged  2.5  percent  per 
year  (modified  from  DeMaster  et  al,  in 
press).  These  figures  were  derived  from 
abundance  data  estimated  from  the 
MOPS  surveys,  and  mortality  estimates 
from  observer  coverage  of  the  U.S.  and 
non-U.S.  fleets.  Human-induced 
mortality  exceeding  2  percent  per  year  is 
considered  unsustainable  (MMC 1979, 
reviewed  by  Hammond  19^)  and  this 
has  been  applied  to  dolphins  in  the  ETP 
(DeMaster  et  al,  in  press). 

Therefore,  the  level  of  kill  during 
much  of  the  time  from  the  1960s 
throughout  the  1980s,  was  likely 
unsustainable.  However,  several 
commenters  pointed  out  that  fishery- 
induced  mortality  is  being  rapidly 
reduced  (by  80  percent  between  1986 
and  1991,  see  D.  in  the  preamble),  is 
currently  lower  than  the  most 
conservative  estimate  of  the  maximum 
net  rate  or  recruitment  to  the  stocks,  and 
continues  to  be  reduced.  The  fishery 


related  mortality  of  eastern  spinner 
dolphins  in  1990-1991  decreased  to  <1 
percent  of  the  eastern  spinner  dolphin 
population,  levels  that  are  considered 
sustainable. 

Listing  Procedures:  Summary  of  Factors 
Affecting  the  Species 

A  species  may  be  determined  to  be 
endar^ered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a3(l)  of  the  ESA  (see 
SUPPLEMENTARY  INFORMATION).  Section 
4(b)  of  the  ESA  requires  that 
determinations  concerning  decisions  on 
listings  be  made  solely  on  the  best 
scientific  and  commercial  data  available 
after  conducting  a  review  of  the  status 
of  the  species  and  taking  into  account 
any  efforts  being  made  by  any  State, 
foreign  nations  or  subdivisions  thereof, 
to  protect  the  species  under 
consideration.  NMFS  considered  these 
factors  in  determining  whether  to  list  the 
eastern  spinner  dolphin  as  a  threatened 
species.  These  factors,  and  their  relation 
to  eastern  spinner  dolphins,  as 
discussed  below. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Habitat  or  Range 

Over  almost  25  years  of  observations 
from  tuna-purse-seine  and  research 
vessels  in  the  EIT,  an  extensive 
database  on  the  distribution  of  ETP 
dolphin  populations  has  been  compiled. 
Data  for  the  period  prior  to  that  time  are 
not  available. 

Destruction  of  Habitat 'TYiere  is  no 
evidence  that  the  physical  habitat  of  the 
eastern  spinner  dolphin  is  threatened 
with  destruction  or  modification,  or  that 
habitat  modification  or  destruction  has 
contributed  to  the  decline  of  this 
population.  The  petition  does  not 
mention  this  factor  as  a  problem. 

Modification  of  Range:  The  eastern 
spinner  dolphin  (a  subspecies  of  the 
spinner  dolphin,  Stenella  longirostris, 
assigned  the  trinomial  8,1.  orientalis)  is 
endemic  to  the  ETP  {Perrin  1990).  The 
distribution  and  range  of  this  dolphin 
population  is  provided  at  Perrin  et  al. 
(1965),  Perrin  (Perrin  (1990)  and  Perrin. 
Akin  and  Kashiwada  (1991).  There  is  no 
evidence  that  tiie  range  of  this 
subspecies  has  changed  significantly 
over  the  last  25  years,  although  see  £. 
below. 

B.  Overutilization  From  Commercial 
Recreational  Scientific,  or  Educational 
Purposes 

The  modern  tuna  purse-seine  fleet  has 
been  systematicadly  setting  on  dolphins 
as  a  means  of  catching  yeUowfin  tuna 
since  1959.  The  purse-seine  fleet  for 
yellowfin  tuna  was  dominated  by.  if  not 


composed  entirely  of.  U.S.  vessels  from 
1959  to  1969.  However,  during  the  mid- 
19803.  the  size  of  the  U.S.  fleet  declined 
appreciably.  A  description  of  the  decline 
in  the  U.S.  representation  in  the  fishery 
is  provided  at  57  FR  21010  ()une  17. 

19^).  Generally,  as  the  U.S. 
representation  in  this  fishery 
diminished,  other  countries  entered  the 
fishery.  Therefore,  as  the  ETP  fishery 
shifted  to  non-U.S.  vessels,  so  did  the 
problem  of  directed  dolphin  mortality. 

Dolphin  Mortality.  The  methods  of 
collecting  dolphin  mortality  data 
through  the  U.S.  and  lATTC  observer 
programs,  and  of  estimating  dolphin 
mortality  from  these  data  are  presented 
at  57  FR  21010,  June  17. 1992. 

Since  1959,  dolphin  mortality  in  the 
ETP  has  been  considerable.  NMFS 
estimates  that  between  1959  and  199a 
over  1,300,000  eastern  spinner  dolphins 
(57  FR  21010,  June  17, 1992)  have  been 
killed  as  a  result  of  this  fishery.  The 
total  fishery-related  mortality  of 
dolphins  (all  species)  in  the  U.S.  and 
non-U.S.  fleets  was  greatest  from  1960  to 
1975  (see  FR  notices  mentioned  above 
for  a  description  of  mortality  by  year). 

The  best  estimates  of  dolphin 
mortality  are  from  1986  to  the  present.  In 
1986,  the  estimated  total  mortality  (all 
species  combined)  was  133,000  dolphins, 
and  mortality  estimates  exceeding 
52,000  animals  per  year  continued 
through  1990.  Dolphin  mortality  during 
this  period  was  primarily  attributable  to 
the  non-U.S,  fleet,  as  the  number  of  U.S. 
vessels  fishing  in  the  ETP  declined,  and 
the  performance  of  the  remaining 
vessels  improved. 

However,  in  1990,  the  number  of 
eastern  spinner  dolphins  killed  by  the 
international  fleet  decreased  to  5.37a 
and  total  dolphin  mortality  decreased  to 
approximately  52,000  individuals.  The 
total  dolphin  mortality  from  U.S.  vessels 
in  1991  (1,004)  was  the  lowest  recorded 
since  the  purse-seine  fishery  began. 
Preliminary  LATTC  estimates  for  1991 
indicate  that  total  dolphin  mortality 
further  decreased  to  about  27.270 
individuals  (LATTC  1992).  This  would 
constitute  a  reduction  of  neariy  SO 
percent  in  non-U.S.  fleet  dolphin 
mortality  since  1990,  and  a  reduction  of 
about  70  percent  since  1989  (MMC  1992). 
These  reductions  have  occurred  without 
any  appreciable  reduction  in  the  number 
of  dolphin  sets  engaged  in  by  foreign 
purse-seiners  and  are  primarily  the 
result  of  improved  performance  rather 
than  decreased  fishing  effort  Since 
1988-1989,  the  mortality  rate  for  the  non- 
U.S.  fleet  has  been  reduced  by  more 
than  two-thirds,  from  more  than  ten 
dolphins  killed  per  set  to  about  three 
(MMC  1992). 
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Evidence  of  Sustainability:  As 
discussed  above,  mortality  of  ETP 
dolphins  in  the  purse-seine  fishery  has 
been  high  since  the  inception  of  the 
fishery,  and  has  reduced  the  populations 
to  levels  considered  depleted  relative  to 
initial  population  size.  Furthermore,  the 
level  of  mortality  from  1988  through 
1989,  expressed  as  a  percent  of 
population  size,  exceeded  2  percent  per 
year,  a  level  considered  unsustainable. 
Hovirever,  preliminary  data  indicate  that 
the  level  of  fishery-related  dolphin 
mortality  has  decreased  each  year  from 
1989  through  1991.  The  1990-1991  levels 
of  eastern  spinner  dolphin  mortality 
decreased  to  <1  percent  of  the 
population  estimate  for  eastern  spinner 
dolphins,  levels  that  are  considered 
sustainable.  It  has  been  further 
suggested  that  rates  of  fishery-induced 
mortality  will  continue  to  decrease  (see 
D.  below). 

Also,  minimum  viable  population  ^ 
levels  (see  Soule  1987)  for  the  eastern 
spinner  dolphin  population  have  been 
estimated  by  NMFS  using  Goodman’s 
model  for  estimating  mean  time  of 
persistence  (Goodman  1987),  an 
expected  range  of  annual  growth  rates 
between  0.9  and  1.06,  and  an  assumption 
of  a  population  containing  hundreds  of 
thousands  of  animals.  The  result 
indicates  that  the  population  is  likely  to 
persist  over  the  next  100  years. 

C.  Disease  or  Predation 

Neither  disease  nor  parasites  appear 
to  be  factors  causing  abnormally  high 
rates  of  natural  mortality  (see 
Comments  section). 

Predation  upon  dolphins  is  not 
considered  to  be  a  major  factor  in  the 
historic  decline  of  ETP  dolphin  stocks, 
nor  in  the  current  abundance  or  status  of 
ETP  dolphins. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  ESA  (16  U.S.C.  1533(a)(1)(D)) 
recognizes  that  inadequacies  in  existing 
regulatory  mechanisms  should  be 
considered  in  determining  whether  a 
species  is  to  be  listed.  Existing 
regulatory  mechanisms  protecting  ETP 
dolphins  within  the  MMPA  now  include 
observer  coverage,  quotas  on  levels  of 
take,  the  maximization  of  available 
dolphin  safety  technology,  the 
prohibition  of  setting  on  pure  schools  of 
selected  dolphin  species,  and  the 
elimination  of  “sundown"  sets  and 
explosives  (16  U.S.C.  1374(h).  50  CFR 
216.24).  The  MMPA  also  requires  that 
nations  exporting  tuna  to  the  United 
Slates  demonstrate  that  they  have 
dolphin  protection  standards 
comparable  to  those  of  the  United  States 
(16  U.S.C.  1371  (a)(2)(b),  50  CFR  216.24). 


Observer  Programs:  As  the  number  of 
vessels  in  the  U.S.  tuna  fleet  continued 
to  decline,  NMFS,  in  1987,  extended 
coverage  to  100  percent  in  an  effort  to 
validate  the  accuracy  of  the  data 
collected  for  estimating  marine  mammal 
mortality  (i.e.,  to  keep  CV’s  within 
acceptable  limits.  Observer  coverage 
was  reduced  to  50  percent  at  the 
beginning  of  1988  and  maintained  at  this 
level  throughout  the  year.  The  1988 
amendments  to  the  MMPA  required  100- 
percent  observer  coverage  during  1989 
and  subsequent  fishing  seasons.  NMFS 
implemented  a  100-percent  observer 
program  beginning  with  the  1989  season 
for  the  domestic  fleet  (54  FR  20171,  May 
10. 1989). 

In  the  non-U.S.  fleet,  observer 
coverage  on  representative  vessels  from 
each  country  was  low  prior  to  1986  (Hall 
and  Boyer  1988).  On  December  23. 1988, 
NMFS  notified  the  lATTC  that  the  U.S, 
tuna  fleet  would  be  required  to  carry  an 
observer  on  every  trip  after  January  1, 
1989.  Under  the  1988  amendments  to  the 
MMPA,  this  action  would  require 
nations  participating  in  the  lATTC 
observer  program  to  implement  100- 
percent  observer  coverage  unless  it  was 
determined  that  an  alternative  program 
would  “provide  sufficiently  reliable 
evidence  of  the  average  rate  of 
incidental  taking  of  marine  mammals  in 
this  fishery"  (54  FR  20171,  May  10, 1989). 
For  the  non-U.S.  fleet  for  the  1989  year, 
it  was  determined  that  33-percent 
coverage  of  a  harvesting  nation’s  purse 
seine  fleet’s  fishing  trips  would  provide 
sufHciently  reliable  estimates  of  the 
average  dolphin  mortality  rates  of  those 
fleets.  In  1990,  50-percent  observer 
coverage  was  required  for  fishing  trips 
for  any  nation  with  five  to  nine  vessels 
(55  FR  42235,  October  18. 1990),  while  33 
percent  coverage  was  required  for  fleets 
with  >  9  vessels.  Further,  a  standard  of 
75-percent  observer  coverage  was 
proposed  for  the  1991  fishing  season, 
and  90  percent  for  the  1992  and 
subsequent  seasons  (55  FR  42235, 
October  18, 1990).  Overall  observer 
coverage  (U.S.  and  non-U.S.  fleet) 
increased  from  about  25  percent  in  1987, 
to  49  percent  in  1990.  In  January  of  1991, 
nations  harvesting  yellowfin  tuna  in  the 
ETP  committed  to  100  percent  observer 
coverage,  and  overall  observer  coverage 
has  since  increased  significantly. 

Estimates  of  total  (U.S.  and  non-U.S.) 
fishery-related  dolphin  mortality  have 
been  confounded,  historically,  by 
changes  in  the  composition  of  the  fleet, 
and  in  observer  coverage.  The  increased 
observer  coverage  in  recent  years  has 
resulted  in  more  reliable  estimates  of 
dolphin  mortality. 

Recent  Protective  Measures:  In  the 
1988  amendments  to  the  MMPA, 


changes  were  enacted  in  the  legislative 
program  governing  the  take  of  ETP 
dolphins  by  the  U.S.  tuna  fishery.  The 
1988  amendments  specified  that, 
effective  January  1, 1989,  U.S.  tuna 
fishermen  setting  on  marine  mammals 
must  complete  the  process  of  backdown 
to  remove  dolphin  from  the  net  no  later 
than  30  minutes  after  sundown.  The 
elimination  of  “sundown"  sets 
addresses  the  problem  of  higher  dolphin 
mortality  in  night  sets.  No  sundown  sets 
were  made  by  the  U.S.  fleet  in  1991 
(MMC  1992).  The  amendments  also 
authorized  a  system  of  performance 
standards  designed  to  maintain  the  . 
proficiency  of  vessel  operators.  Those 
vessel  captains  whose  incidental 
dolphin  mortality  rate  is  consistently 
and  substantially  higher  than  the 
average  rate  for  the  fleet  will  be  subject 
to  supplemental  training.  Continued 
poor  performance  may  result  in 
suspension.  Interim  performance 
standards  were  published  on  May  17, 

1990  (55  FR  20458). 

On  March  18, 1988,  NMFS  required 
each  foreign  nation  exporting  tuna  to  the 
United  States  to  provide  evidence  that, 
with  respect  to  regulating  the  take  of 
dolphins,  it  had  adopted  a  program 
comparable  to  that  of  the  U.S.  and  that 
the  average  rate  of  incidental  take  by  its 
fleet  is  comparable  to  that  of  the  U.S. 
fleet.  To  be  comparable  to  the  U.S. 
program,  each  foreign  program  had  to 
include:  (1)  By  the  beginning  of  the  1990 
fishing  season,  prohibitions  on 
encircling  pure  schools  of  eastern 
spinner  dolphins,  conducting  sundown 
sets,  and  such  other  activities  as  are 
applicable  to  U.S.  vessels;  (2)  monitoring 
by  observers  from  the  lATTC  or  an 
equivalent  international  program;  and 
(3)  observer  coverage  equal  to  that  for 
U.S.  vessels  unless  an  alternative 
observer  program  is  determined  to 
provide  sufficiently  reliable 
documentary  evidence  of  the  nation’s 
incidental  take  rate.  In  order  for 
yellowfin  tuna  caught  in  the  ETP  to  be 
imported  into  the  United  States,  the  1988 
amendments  to  the  MMPA  required  that 
the  average  incidental  take  rate  for  a 
non-U.S.  fleet  be  no  more  than  twice 
that  of  the  U.S.  fleet  by  the  end  of  the 
1989  fishing  season,  and  no  more  than 
1.25  the  U.S.  rate  by  the  end  of  the  1990 
and  subsequent  seasons.  Further,  each 
nation  must  limit  eastern  spinner  and 
coastal  spotted  dolphin  mortality  to  15 
percent  and  two  percent,  respectively,  of 
the  total  number  of  marine  mammals 
taken.  The  MMPA  also  requires 
“intermediary”  nations — those  from 
which  tuna  caught  in  excess  of  these 
standards  might  be  imported  into  the 
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U.S. — to  act  to  prohibit  imports  of  such 
tuna. 

Since  August  of  1990,  court  orders 
have  resulted  in  embaigoes  of  yellowfin 
tuna  from  several  primary  harvesting 
nations  and  many  intermediary  nations 
under  these  provisions  of  the  MMPA. 
However,  in  a  series  of 
intergovernmental  meetings  convened 
under  the  auspices  of  the  Inter- 
American  Tropical  Tuna  Commission  in 
1991  and  1992,  nations  harvesting  tuna 
in  the  ETP  have  agreed  to  limit  dolphin 
mortality  to  levels  approaching  zero. 

The  nations  have  committed  to  (1) 
achieving  100-percent  observer 
coverage:  (2)  identifying  alternative 
fishing  methods  that  would  not  involve 
the  encirclement  of  dolphins,  and, 
therefore,  would  not  result  in  dolphin 
mortality  associated  with  purse-seine 
techniques:  (3)  reducing  dolphin 
mortality:  and  (4)  developing  and 
implementing  a  dolphin  conservation 
program  in  1992  and  subsequent  years 
(MMC  1992:  57  FR  21081,  May  18, 1992). 

On  April  12. 1991,  the  three  largest 
U.S.  tuna  canners  announced  that  they 
would  no  longer  purchase  tuna  caught  in 
association  with  dolphins.  With  the 
currently  small  U.S.  fleet,  only  two  to  six 
vessels  fishing  on  dolphins,  and  the 
cooperation  of  the  non-U.S.  countries 
that  fish  on  dolphins  in  the  ETP,  future 
mortality  may  be  low.  The  combined 
effects  of  prohibiting  sundown  sets, 
applying  skipper  performance 
standard,  increased  observer  coverage, 
lower  mandated  mortality  rates, 
negotiations  with,  and  efforts  of,  non- 
U.S.  fleets,  and  research  into  alternative 
fishing  methods,  have  resulted  in  a 
reduction  in  the  mortality  rate  for 
eastern  spinner  dolphins  to  less  than  1 
percent  per  year.  These  protective 
measures  appear  to  be  adequate  to 
protect  the  species  from  becoming 
endangered  throughout  all  or  a 
significant  part  of  its  range  within  the 
foreseeable  future. 

E.  Other  Natural  or  Maamade  Factors 
Affecting  its  Continued  Existence 

At  present,  none  are  verified.  Perrin, 
Akin  and  Kashiwada  (1991)  suggested 
that  the  introgression  of  genes  from  the 
pantropical  spinner  dolphin  {S.l. 
longirostris)  into  traditional  eastern 
spinner  dolphin  habitat  led  to  the 
recognition  of  the  “whitebelly”  form  of 
the  spinner  dolphin  as  a  hybrid/ 
intergrade  between  the  two  recognized 
subspecies.  This  introgression  could 
conceivably  delay  the  recovery  of  the 
eastern  spinner  dolphin,  or  possibly 
prevent  a  return  to  historic  levels. 
Although  the  information  needed  to 
evaluate  this  concern  is  presendy  not 
available,  a  reduction  of  mortality 


associated  with  the  purse-seine  fisheiy 
should  make  the  eastern  spinner  dolphin 
less  vulnerable  to  genetic  “swamping" 
from  the  less-exploited  populations  of 
spinner  dolphins. 

Conclusion 

In  summary,  it  appears  that,  until  very 
recently,  ovenitilization  (unsustainable 
levels  of  fishing  mortality)  of  eastern 
spinner  dolphins  and  ineffective 
regulatory  mechanisms  occurred 
throughout  much  of  the  time  that  the 
modem  purse-seine  fleet  has  been 
operating.  However,  indications  are  that 
overutiiization  of  both  dolphin  species 
no  longer  occurs. 

Eastern  spinner  dolphin  mortality  in 
1990-1991  declined  to  levels  that  are 
considered  sustainable  by  the 
population,  and  dolphin  mortality  will 
likely  be  further  reduced  in  the  future  to 
levels  that  are  considerably  less  than 
the  most  conservative  estimate  of  the 
maximum  net  rate  of  recruitment, 
indicating  that  the  population  will 
remain  viable  in  perpetuity. 

Furthermore,  U.S.  and  international 
efforts  to  reduce  dolphin  mortality  in  the 
purse-seine  fishery  for  tuna,  and 
promote  dolphin  conservation  (specified 
in  D.  above),  have  been  implemented. 

Therefore,  after  a  thorough  analysis  of 
all  information  available,  including 
information  and  comments  received  in 
response  to  the  notices  referenced 
above,  and  based  on  the  best  available 
scientific  information,  NMFS  has 
determined  that  a  proposed  rule  to  list 
the  eastern  spinner  dolphin  as 
threatened  under  the  ESA  is  not 
warranted  at  this  time. 
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Dated:  October  9, 1992. 

Nancy  Foster, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries. 

(FR  Doc.  92-25199  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  3S10-23-M 

CONGRESSIONAL  BUDGET  OFFICE 

Notice  of  Transmittal  of  Final 
Sequestration  Report  for  Fiscal  Year 
1993  to  Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  Section  254(b]  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)).  the 
Congressional  Budget  Office  hereb^ 
reports  that  it  has  submitted  its  Final 
Sequestration  Report  for  Fiscal  Year 
1993  to  the  House  of  Representatives, 
the  Senate,  and  the  Office  of 
Management  and  Budget. 

Stanley  L  Greigg, 

Director,  Office  of  Intergovernmental 
Relations,  Congressional  Budget  Office. 

[FR  Doc.  92-25455  Filed  10-16-92;  3:52  pm) 
BHXWO  cooe  S-10703-K 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 


Presidio  of  San  Francisco 
Subagreements  Concerning  the 
Transfer  to  the  Department  of  the 
Interior 

agency:  Department  of  Defense,  United 
States  Army. 

ACTION:  Notice  of  availability/Notice  of 
intent. 

summary:  The  Presidio  of  San 
Francisco,  to  include  Letterman  Army 
Medical  Center,  was  recommended  for 
closure  by  the  Defense  Secretary’s 
Commission  on  Base  Realignment  and 
Closure.  These  documents  focus  upon 
the  transition  of  the  Presidio  of  San 
Francisco  to  the  Golden  Gate  National 
Recreation  Area  of  the  National  Park 
Service  and  represent  negotiated 
agreements  between  the  Department  of 
the  Army  and  the  Department  of  the 
Interior,  An  environmental  assessment 
will  be  conducted  to  determine  if  there 
are  environmental  impacts  associated 
with  implementing  these  subagreements. 

The  Army  Departure  Schedule,  Public 
Safety,  Base  Operations  Expenses,  and 
Disposition  of  Property  Subagreements 
will  be  available  for  comment  for  30 
days  and  a  public  hearing  will  be  held  in 
the  San  Francisco  area  after  which  all 
applicable  written  and  verbal  comments 


will  be  considered  in  the  environmental 
assessment. 

ADDRESSES:  The  public  can  obtain  a 
copy  of  the  subagreements  by  writing  to: 
Ms.  Jennifer  McCallie,  2600  V  Street, 
Sacramento,  California  95818-1914,  or 
by  calling  Ms.  McCallie  at  (916)  737- 
3000.  Written  comments  should  be 
submitted  to  the  same  address. 

Dated:  October  13, 1992. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I,L»E). 

(FR  Doc.  92-25255  Filed  10-16-92;  8:45  am) 
BHXING  CODE  3710-0S-M 

DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action;  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the  v 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18, 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green, 

Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
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statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Cary  Green 
at  the  address  specified  above. 

Dated:  October  14, 1992. 

Cary  Green, 

Director,  Information  Resources, 

Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Regular. 

Title:  Performance  Report  for  Robert  C. 

Byrd  Scholarship  Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments.  ' 

Reporting  Burden: 

Responses:  52. 

Burden  Hours:  52. 

Recordkeeping  Burden: 

Recordkeepers:  52 
Burden  Hours:  78. 

Abstract:  This  performance  report  is 
used  by  State  educational  agencies 
that  have  participated  in  the  Robert  C. 
Byrd  Scholarship  Program.  The  U.S. 
Department  of  Education  uses  the 
information  collected  to  assess  the 
accomplishments  of  project  goals  and 
objectives  and  to  aid  in  effective 
program  management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  New  and  Non-competing 
Continuation  Applications  for  Grants 
under  the  Training  Program  for 
Special  Programs  Staff  and 
Leadership  Personnel. 

Frequency:  Annually. 

Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Responses:  60. 

Burden  Hours:  2040. 

Recordkeeping  Burden: 

Recordkeepers:  0 
Burden  Hours:  0. 

Abstract:  Training  Program  is 

mandated  to  provide  training  for  staff 
and  leadership  personnel  employed  or 
preparing  for  employment  in  projects 
designed  to  identify  individuals  from 
disadvantaged  backgrounds.  The  ' 
collection  requirement  requests 


programmatic  and  budgetary 
information  needed  to  evaluate 
applications  and  make  funding 
decisions  based  on  the  authorizing 
legislation. 

Office  of  Intergovernmental  and 

Interagency  Affairs 

Type  of  Review:  Regular. 

r///e.*  AMERICA  2000  Toll-free 
Telephone  Service. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 

Responses:  80,000. 

Burden  Hours:  6,400. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  Department  will  use  the 
information  collected  over  the  toll-free 
telephone  line  to  provide  requesters 
with  information  about  education 
improvement  initiatives  nationally 
and  in  their  local  areas. 

[FR  Doc.  92-25282  Filed  10-16-^2;  8:45  am) 

BILUNG  CODE  4000-01rM 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD93>00072T  Wyoming-37] 

Wyoming;  NGPA  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

October  9, 1992. 

Take  notice  that  on  October  6, 1992, 
the  Wyoming  Oil  and  Gas  Conservation 
Commission  (Wyoming)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to  §  271.703(c)(3) 
of  the  Commission’s  regulations,  that  the 
First  Frontier  Formation  underlying 
portions  of  Lincoln  and  Sublette 
Counties,  Wyoming,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
notice  includes  Federal,  Fee  and  State 
lands  more  particularly  described  on  the 
attached  appendix. 

The  notice  of  determination  also 
contains  Wyoming’s  findings  that  the 
referenced  portion  of  the  Forst  Frontier 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 


determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

Appendix 

The  area  of  application  includes  Federal, 
Fee  and  State  lands  in  Lincoln  and  Sublette 
Counties,  Wyoming. 

Township  28  North,  Range  113  West 

That  portion  of  Resurvey  Tract  44  located 
with  the  original  outlines  of  Sections  22  and 
27. 

Section  32:  EVt!SEV4 

Section  33:  EV^!.  SWy4.  Sy2NWy4 

Section  34:  All 

Section  35:  All 

Sublette  County,  Wyoming 

Township  27  North,  Range  113  West 
Section  4:  Lots  2-A,  SM!NWy4,  SWy4NEy4, 
SWV*,WV2SEV* 

Section  5:  Lot  1,  S14NEy4,  SV4 
Section  8:  All 
Section  9:  WMs,  Wy2EV4 
Section  16:  All 

Section  17;  EV4,  Ey2NWy4,  NEy4SWy4 
Section  20:  NE14 
Section  21;  Ny2Ny2 

Section  27;  NEy4,  NEy4NWy4,  Ny2SEy4, 
SEy4SEy4 

Section  28:  sy2Nwy4,  swy4NEy4,  swy4, 

wy!SEy4 

Section  29:  SEy4Ny4,  NEy4SEy4 
Section  32:  Ny2NEy4,  SWy4NEy4,  \NV2SEV*, 
SEV^SEV* 

Section  33:  Wy*,  \NV2EV2,  SEy4NEy4, 
EyjSEy4 

Section  34:  Ey2Ey2 
Section  35:  All 
Section  36:  All 
Sublette  County,  Wyoming 

Township  26  North,  Range  113  West 

Section  2r.  Lots  1-12,  SMi 

Section  3:  Lots  1,  8-9,  EyiSEy4,  SWy4SEy4 

Section  4:  All 

Section  5:  Lots  9, 10,  SEWi 

Section  8:  EWi,  Ey2NWy4 

Lincoln  County,  Wyoming 

[FR  Doc.  92-25215  Filed  10-16-92;  8:45  am) 
BILLING  CODE  6717-01-M 


[Project  No.  10941-001  Minnesota] 

Southern  Minnesota  Municipal  Power 
Agency;  Surrender  of  Preliminary 
Permit 

October  13. 1992. 

Take  notice  that  the  Southern 
Minnesota  Municipal  Power  Agency, 
permittee  for  the  Mississippi  Valley 
Pumped-Storage  Project  located  on 
Mississippi  River,  near  Lake  City, 
Wabasha  County,  Minnesota,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
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issued  on  November  30. 1990,  and  would 
have  expired  on  October  30, 1993. 

The  permittee  filed  the  request  on 
September  23, 1992,  and  the  preliminary 
permit  for  Project  No.  10941  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 

Lots  D.  Cashell, 

Secretary. 

(FR  Doc.  92-25260  Filed  10-16-92:  8:45  amj 
BILLING  CODE  6717-01-11 


[Docket  Na  RP92-227-0001 

Eastern  Shore  Natural  Qas  Co.; 
Technical  Conference 

October  9, 1992. 

In  the  Commission’s  order  issued  on 
September  30, 1992,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Thursday  October  29, 1992,  at  10  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  sta^  are 
permitted  to  attend. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-25212  Filed  10-16-82: 8:45  am) 
BILUNO  CODE  6717-01-M 


(Docket  No.  PR92-15-000] 

Enogex,  Inc.;  Informal  Settlement 
Conference 

October  9, 1992. 

An  informal  settlement  conference 
will  be  held  in  this  proceeding  on 
Wednesday,  October  21, 1992  at  10  a.m. 
in  Room  3400-D  of  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  NE.,  Washington,  DC  20426. 

Attendance  will  be  limited  to  the 
parties  and  staff.  Any  questions 
regarding  this  conference  should  be 
directed  to  Jacquie  McDuffy  at  (202) 
208-0928. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-25214  Filed  10-16-82;  8:45  am) 
BILUNO  CODE  6n7-01-W 


[Docket  No.  ER92-1S3-002) 

Florfda  Potwer  Corp4  Supplemental 
Order  Rescinding  Refund  Obligation 
and  Announcing  Additional  304)ay 
Amnesty  Period  for  the  Filing  of 
Jurisdictional  Agreements  Involving 
Contributions  in  Aid  of  Construction 

Issued  October  13, 1992. 

Background 

On  November  12, 1991,  as  completed 
on  December  18, 1991,  Florida  Power 
Corporation  (Florida  Power)  filed  in  this 
proceeding  four  new  interconnection 
agreements  (lAs)  and  an  amendment  to 
an  existing  interconnection  agreement. 
The  five  agreements  each  contain 
provisions  calling  for  Florida  Power’s 
customers  to  pay  lump-sum 
contributions  in  aid  of  construction 
(ClAC  payments)  in  exchange  for  the 
construction  by  Florida  Power  of  certain 
interconnection  facilities.  The  five  lAs 
govern  scheduling  requirements, 
metering  procedures,  and  the  terms, 
conditions  and  obligations  of  each  party 
to  install  equipment  and/or  to  provide 
rights-of-way  with  respect  to  the 
interconnection  points  in  question.  The 
lAs  provide  that  upon  completion  of 
construction,  Florida  Power  will 
continue  to  own  the  facilities  in  question 
and  will  operate  and  maintain  them  at 
its  own  expense. 

On  February  13, 1992,  the  Commission 
issued  an  order  in  this  proceeding 
finding  that  the  lAs  are  jurisdictional. 
Florida  Power  Corporation,  58  FERC 
^  61,161  (1992)  (February  13  Order).  In 
making  this  finding,  the  Commission 
relied  on  a  number  of  other  orders 
dealing  with  the  jurisdictional  nature  of 
(and  the  attendant  need  to  file) 
contracts  involving  CIAC  payments.  The 
Commission  placed  particular  reliance 
on  its  order,  issued  on  December  20, 
1991,  in  American  Municipal  Power- 
Ohio,  Inc.,  et  al.  (AMP-Ohio),  57  FERC 
f  61,358  (1991),*  and  its  order  denying 
rehearing  in  AMP-Ohio,  58  FERC 
T1  61,182  (1992),  also  issued  on  February 
13, 1992.  The  Commission  clarified  that 
should  a  contract — even  a  contract 
labelled  a  "construction  contract"  or  a 
"CIAC  contract” — provide  for  the 
recovery  of  costs  associated  with  the 
provision  of  jurisdictional  service  or 
other  jurisdictional  use,  the  contract 
must  be  filed  with  the  Commission. 

After  finding  that  the  five  lAs  are 
jurisdictional,  the  Commission  found 


'  In  AMP-Ohio,  the  Commission  explicitly  found 
that  CIAC  payments,  regard  Jess  of  their  hbel,  are 
jurisdictional  payments  that  "affect  or  relate  to" 
rates  and  charges  for  jurisdictional  transmission 
service,  within  the  meaning  of  section  205(gJ  of  the 
Federal  Power  Act  (FPA),  16  US.C.  824d(c)  (1988}. 


that  the  rates  in  the  lAs  would  not 
produce  excessive  revenues.  Further,  the 
Commission  found  that  the  adoption  of  a 
single  lump-sum  charge,  in  lieu  of  a 
facilities  charge  over  the  life  of  the 
facilities,  was  acceptable.  Thus,  the 
Commission  accepted  the  proposed 
agreements  for  filing  without  suspension 
or  further  investigation. 

Nevertheless,  for  three  of  the  five  filed 
agreements  (Cabbage  Swamp  lA, 
Holopaw  lA,  and  Suwannee  lA),  the 
Commission  denied  waiver  of  the  60-day 
prior  notice  requirement,  16  U.S.C. 
824d(d)  (1988),  and  18  CFR  35.3(a)  (1992), 
making  the  agreements'  effective  dates 
as  of  the  date  of  the  Commission's  order. 
In  this  manner,  the  Commission  directed 
Florida  Power  to  make  refunds  of  a  pro 
rata  share  (approximately  ten  percent) 
of  the  lump-sum  CIAC  payments 
received  under  the  three  agreements. 

The  Commission  directed  the  refund 
payments  in  the  February  13  order 
because  Florida  Power  was,  contrary  to 
the  statutory  requirement  of  prior  notice 
and  filing,  providing  jurisdictional 
service  (using  the  interconnection 
facilities  in  question)  without  first 
having  the  three  agreements  accepted 
by  the  Commission.  The  Commission 
ordered  the  refunds  pursuant  to  its 
policy  articulated  in  Central  Maine 
Power  Company  (Central  Maine),  56 
FERC  \  61,200,  reh  ’g  denied,  57  FERC 
I  61,083  (1991 ).• 

On  March  16, 1992,  Florida  Power 
filed  a  request  for  rehearing  of  the 
direction  in  the  February  13  Order  to 
refund  a  pro  rata  share  of  the  CIAC 
payments  received  under  the  three  late- 
filed  lAs.  Oa  July  1, 1992,  the 
Commission  denied  Florida  Power’s 
request  for  rehearing  in  its  entirety. 
Florida  Power  Corporation,  60  FERC 
61,003  (1992)  (July  1  Order). 


^  The  Commission  explained  in  Central  Maine 
that  any  public  utilities  conducting  business  under 
jurisdictional  agreements  not  on  file  with  the 
Commission,  in  violation  of  the  filing  requirements 
of  the  FPA,  would  have  60  days  following 
publication  of  the  order  in  the  Federal  Register  to 
file  such  agreements  (i.e.,  by  October  7. 1991).  The 
Commission  further  explained  that  if  rates  and 
agreements  for  jurisdictional  service  were  filed 
within  the  "amnesty  window"  (i.e..  by  October?, 
1991)  and  were  otherwise  just  and  reasonable,  the 
seller  would  retain  the  ability  to  recover  up  to  a  100 
percent  contribution  to  its  fixed  coats.  Any  public 
utility  submitting  such  jurisdictional  rates  and 
agreements  after  October  7, 1991.  however,  would 
be  entitled  to  receive  no  more  than  its  variable 
operation  and  maintenance  (O&M)  expenses  from 
the  date  of  commencement  of  service  until  the  dale 
the  Commission  accepts  such  rates.  With  respect  to 
any  such  affected  puUic  utilities,  the  Central  Maine 
order  further  staled  that  refunds  (with  interest 
calculated  pursuant  to  18  CFR  35.19a  (1991))  must  be 
paid  for  any  amounts  collected  in  excess  of  the 
amounts  ultimately  permitted  by  the  Commission. 
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Discussion 

Upon  further  reflection,  we  now 
believe  that  it  is  appropriate  to  provide 
an  additional  amnesty  period  for  the 
filing  of  jurisdictional  contracts 
providing  for  CIAC  payments.  We 
continue  to  believe  that  if  public  utilities 
were  permitted  to  recover  their  fixed 
costs  through  CIAC  payments,  aiHl  the 
Commission  were  to  disassociate  such 
arrangements  from  jurisdictional  service 
or  charges,  the  jurisdictional  rates  of 
public  utilities  would — in  violation  of 
section  205  of  the  FPA — evade 
Commission  review.  We  also  continue 
to  believe  that  the  Commission  did  not 
articulate  a  new  policy  concerning  the 
filing  of  agreements  involving  CIAC 
payments  for  the  first  time  on  December 
20. 1991  in  AMP-Obio  or  otherwise 
depart  abruptly  from  its  longstanding 
treatment  of  such  payments.  As  we 
explained  in  the  July  1  Order,  we  believe 
that  the  Commission's  actions  in  pre- 
AMP-Ohio  orders  demonstrate  that 
jurisdictional  public  utilities  should  have 
been  aware  that  "stand-alone”  CIAC 
contracts,  unobscured  by  other 
jurisdictional  rates  and  charges,  would 
be  considered  jurisdictional  if  presented 
to  the  Commission. 

Neverthreless,  this  matter  was  not 
absolutely  clear  at  the  time  of  the  close  , 
(on  October  7, 1991)  of  the  Central 
Maine  amnesty  window.  At  that  time, 
the  Commission  never  had  been 
squarely  presented  with  the  question  of 
the  jurisdictional  nature  of  the  type  of 
CIAC  contracts  presented  by  Florida 
Power.  We  now  believe  that  Florida 
Power’s  example,  and  that  of  other 
utilities  facing  similar  problems,^ 
demonstrate  the  need  to  offer  public 
utilities  an  additional  period  of  time  in 
which  to  nie  jurisdictional  agreements 
involving  CIAC  payments  without 
risking  Central  Maine-type  revisions  or 
refunds. 

Accordingly,  we  will  offer  public 
utilities  30  additional  days,  calculated 
from  the  date  of  publication  of  this  order 
in  the  Federal  Register,  in  which  to  file 
with  the  Commission  any  now-unfiled 
CIAC  agreements  under  which 
jurisdictional  service  currently  is,  or  has 
been,  provided.  We  adopt  this 
additional  amnesty  period  in  this  limited 
context  in  an  effort  to  clarify  any 
uncertainty  that  may  have  existed 
previously.  Public  utilities  filing  such 
agreements  after  the  close  of  this 


^  See  We&tem  MaMachusetts  ElecUic  Company. 
59  FERC f  61.091  (1992).  reh'g pending.  Blackstone 
Valley  Electric  Company.  Docket  No.  ER92-a)7-001 
(unpubtteked  teller  order,  issued  )une  2a  199Z). 
reh'g  pending.  We  wrill  issoe  ordm  on  rehearing  in 
Western  Massaehtisetis  md  Biackstone  that  are 
consistent  with  this  order. 


additional  amnesty  window  will  be 
limited  by  the  Commission  to  rates 
which  would  recover  (at  most)  only 
contributions  to  such  utilities’  variable 
operation  and  maintenance  costs  until 
the  date  the  Commission  accepts  such 
agreements. 

In  this  proceeding,  the  Commission 
already  has  accepted  the  three  late-filed 
interconnection  agreements  for  filing 
without  suspension  or  hearing. 
Accordingly,  there  no  longer  is  any  need 
for  Florida  Power  to  revise  the  rates  for 
service  provided  under  the  Cabbage 
Swamp  lA,  the  Holopaw  lA,  and  the 
Suwannee  lA.  We  thus  rescind  the 
direction  to  Florida  Power  in  the 
February  13  order  to  refund  a  pro  rata 
share  of  the  payments  made  under  the 
late-filed  Cabbage  Swamp,  Holopaw, 
and  Suwannee  lAs. 

In  issuing  this  supplemental  ordm*.  we 
wish  to  make  clear  that  the  30-day 
extension  of  the  Central  Maine  amnesty 
period  announced  herein  applies  only  to 
the  filing  of  jurisdictional  CIAC 
agreements.  As  explained  above,  we 
base  this  decision  on  uncertainty  that 
may  have  existed  at  the  time  of  issuance 
of  Central  Maine  concerning  the 
jurisdictional  status  of  such  CIAC 
contracts. 

The  Commission  Orders 

(A)  Florida  Power’s  obligation  to 
refund  a  share  of  the  pajrments  made 
under  the  Cabbage  Swamp,  Holopaw, 
and  Suwannee  lAs  is  hereby  rescinded, 
as  explained  in  the  body  of  this  order. 

(B)  The  Secretary  shall  promptly 
publish  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doa  92-25261  Filed  10-16-92;  8:45  amj 
BltUNG  CODE  ertr-oi-M 


[Project  No.  2413-021  Georgial 

Georgia  Povrer  C04  Availability  of 
Environmentai  Assessment 

October  9. 1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  regulations.  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  ((MIL) 
has  reviewed  the  application  for 
nonproject  use  of  project  lands  and 
waters  at  the  Wallace  Dam  ProjecL 
Lake  Oconee,  Greene  County.  (Georgia. 
The  application  is  for  the  construction  of 
a  waterfowl  impoundment  on  the  upper 
reaches  of  the  Lake  Oconee  Reservoir. 
The  staff  of  OHL’s  Division  of  Project 


Ckimpliance  and  Administration  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  actions.  In  the  EA, 
the  staff  concludes  that  approval  of  the 
application  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

(Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission’s 
Offices  at  941  North  Capitol  Street.  NR, 
Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-25213  Filed  10-16-92:  8:45  am) 
BILUNG  COOC  67t7-«1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RS92-20-0001 

Mid-Louisiana  Gas  (^.;  Conference 

October  13. 1992. 

Take  notice  that  on  October  27, 1992. 
a  second  prefiling  conference  will  be 
convened  in  the  above-captioned  docket 
to  discuss  Mid-Louisiana  Gas 
Company’s  proposed  plan  for 
implementation  of  Order  No.  636. 

The  conference  will  be  held  in  a 
hearing  or  conference  room  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington, 
DC  20426.  The  conference  will  begin  at  9 
a.m.  all  interested  parties  are  invited  to 
attend.  Attendance  at  the  conference, 
however,  will  not  confer  party  status. 
For  additional  information,  interested 
persons  can  call  Amy  Heyman  at  (202) 
208-0115. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  92-25258  Filed  16-16-92;  8:45  am] 
BILUNG  CODE  67T7-«t-« 


[Docket  No.  TC93-1-0001 

Mississippi  River  Transmission  Corp4 
Tariff  Sheet  Filing 

October  13, 1992 

Take  notice  that  on  October  1. 1992, 
Mississippi  River  Transmission 
Corporation  (MRT),  99(K)  Clayton  Road. 
St.  Lxiuis,  Missouri  63124,  filed  revised 
tariff  sheets  to  become  effective 
November  1, 1992,  pursuant  to 
§  281.204(b)(2)  of  the  Commission’s 
Regulations,  which  requires  interstate 
pipelines  to  update  their  respective 
index  of  entitlements  annually  to  reflect 
changes  in  priority  2  entitlements 
(Essential  Agricultural  Users). 
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Tariff  Sheets 
First  Revised  Sheet 

Nos.  99-100 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheet  filing  should  on  or  before 
October  23, 1992,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Hie  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-25259  Filed  10-16-92;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  Nos.  RS92-23-000,  RP91-203-000, 
and  RP92-132-000  (Consolidated,  in  part)! 

Tennessee  Gas  Pipeline  Co.; 
Conference 

October  9, 1992. 

Take  notice  that  on  October  22, 1992, 
beginning  at  10  a.m.,  a  conference  will 
be  convened  in  the  above-captioned 
restructuring  docket.  The  conference 
will  be  held  in  Hearing  Room  Number  1 
at  the  Federal  Energy  Regulatory 
Commission,  810 1st  St.  NE., 

Washington,  DC. 

This  conference  is  being  held  so  that 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  can  explain  to  the  Staff  of 
the  Federal  Energy  Regulatory 
Commission  and  the  intervenors  in  this 
proceeding  Tennessee’s  Order  No.  636 
Restructuring  Proposal.  Tennessee 
states  that  it  will  provide  all  parties  to 
the  proceeding  a  prefiling  copy  of  its 
Restructuring  Proposal,  including  pro 
forma  tariff  sheets  by  October  16, 1992. 

All  interested  parties  are  invited  to 
attend.  Attendance  at  the  conference, 
however,  will  not  confer  party  status. 
For  additional  information,  interested 
parties  can  call  Sharon  Dameron  at  (202) 
208-2017. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  92-25216  Filed  10-16-92;  8:45  am] 
BtLUNO  CODE  6717-01-M 


[Docket  Nos.  ER93-12-000;  ES93-4-000; 
EL93-3-000] 

Tucson  Electric  Power  Company  and 
Century  Power  Corp.;  Filing 

October  9. 1992. 

Take  notice  that  on  October  8, 1992, 
Tucson  Electric  Power  Company 
(Tucson)  and  Century  Power 
Corporation  (Century)  (collectively. 
Applicants)  filed  the  following:  (1)  A 
petition  by  Century  for  an  order 
disclaiming  jurisdiction  to  confirm  that 
the  transfer  of  Century’s  leasehold 
interests  in  certain  generation  facilities 
is  non-jurisdictional;  (2)  a  notice  of 
cancellation  by  Century  of  the  Amended 
and  Restated  Power  Sale  Agreement 
between  Century  and  Tucson,  dated 
October  22, 1986,  Century  Rate  Schedule 
FERC  No.  4,  together  with  an  agreement 
between  Century  and  Tucson, 
terminating  that  power  sale  agreement; 

(3)  an  application  by  Century  under 
section  204  of  the  Federal  Power  Act  for 
authorization  to  issue  six  promissory 
notes;  (4)  the  Amended  and  Restated 
Interconnection  Agreement  between 
Tucson  and  Century,  which  is  to  amend 
and  restate  the  Interconnection 
Agreement  between  Tucson  and 
Century,  dated  June  1, 1984,  Tucson  Rate 
Schedule  FERC  No,  54  and  Century 
FERC  Rate  Schedule  No.  2  (Century’s 
CertiHcate  of  Concurrence);  and  (5)  the 
Assumption  Agreement  between  Tucson 
and  Century,  providing  for  Century’s  use 
of  Tucson’s  interest  in  a  specified  step- 
up  transformer  and  related  equipment 
and  facilities  at  the  San  Juan  Generating 
Station. 

Applicants  state  that  this  filing  is 
made  in  connection  with  their 
comprehensive  restructuring  plans,  in 
which  Applicants  are  restructuring  their 
obligations  with  each  other,  certain  of 
their  creditors,  major  suppliers,  and 
lease  participants.  Applicants  state  that 
Tucson  has  proposed  its  restructuring 
plan  as  an  alternative  to  reorganization 
under  Chapter  11  of  the  Bankruptcy 
Code,  and  expects  that  its  restructuring 
plan  will  allow  it  to  return  gradually  to 
long-term  financial  viability.  Century, 
against  which  an  involuntary 
bankruptcy  petition  is  currently  pending, 
also  proposes  its  restructuring  plan  as 
an  alternative  to  reorganization  under 
Chapter  11. 

Applicants  state  that  the  closing  of  the 
restructuring  plans  is  contingent  upon 
the  Commission’s  approval  of  those 
items  included  in  this  filing.  Applicants 
believe  that  it  is  critical  to  the  success  of 
the  restructuring  plans  that  the 
Commission  act  upon  this  filing 
expeditiously,  and  accordingly  request 
an  order  by  the  Commission  approving 


this  filing  by  November  10, 1992.  Tucson 
and  Century  state  that  each  component 
of  the  filing  can  only  become  effective  if 
all  components  of  the  filing  are 
approved  by  the  Commission,  and  only 
upon  the  closing  of  the  restructuring 
plans. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  26, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-25217  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP93-5-0001 

Texas  Gas  Transmission  Corp.; 
Application 

October  9, 1992. 

Take  notice  that  on  October  7, 1992, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  (Dwensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP93-5-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
partially  the  sale  of  natural  gas  to 
Louisville  Gas  and  Electric  Company 
(LG  &  E),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  abandon  firm 
sales  to  LG  &  E  under  an  agreement 
between  Texas  Gas  and  LG  &  E  dated 
February  1, 1992.  It  is  stated  that  Texas 
Gas  presently  has  a  contract  demand  of 
204,900  MMBtu  equivalent  of  natural  gas 
per  day  which  it  is  authorized  to  sell  to 
LG  &  E.  It  is  asserted  that  Texas  Gas 
proposes  in  the  subject  application  to 
abandon  20,000  MMBtu  per  day, 
resulting  in  a  contract  demand  of  184,900 
MMBtu  per  day.  It  is  further  asserted 
that  the  abandoned  volume  would  be 
converted  to  firm  transportation 
services  under  Texas  Gas’  blanket 
certificate  authorization  in  Docket  No. 
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CP88-686W)00.  Texas  Gas  requests  an 
effective  date  for  the  abandonment  of 
November  1. 1992.  and  proposes  to 
convert  the  abandoned  volume  to 
transportation  service  with  an  effective 
date  of  November  1. 1992.  It  is  asserted 
that  no  facilities  would  be  abandoned  as 
a  result  of  the  proposal  It  is  further 
asserted  that  no  customers  served  by  LG 
&  E  would  be  adversely  affected  by  the 
partial  abandonment. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said 
application  should  on  or  before  October 
30, 1^2. 1988,  ble  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission’s 
I  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
I  Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  cm*  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
‘  intervene  is  timely  filed,  or  if  the 
I  Commission  on  its  own  motion  believes 
'  that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given- 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  CashelL 
Secretary. 

■  (FR  Doc.  92-25257  Filed  10-16-92;  8:45  am) 
BILUNQ  CODE  6717-OtHII 


[Docket  No.  MT89-1-006] 

WiOiston  Basin  Interstate  Pipeline  C04 
Proposed  Changes  in  FERC  Gas  Tariff 

October  9, 1992 

Take  notice  that  on  September  30, 
1992,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  300, 

200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  a 
revised  tariff  sheet  to  Original  Volume 
No.  1-B  of  its  FERC  Gas  Tariff. 

Williston  Basin  states  that  this  tariff 
sheet  is  Tiled  to  reflect  the  addition  of 
certain  information  in  the  area  of 
possible  shared  personnel  pursuant  to 
Order  Nos.  497,  et.  seq.  Williston  Basin 
requests  that  the  tariff  sheet  submitted 
in  the  instant  Hling  be  made  effective 
September  30, 1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Tile  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  19. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  Ble  a  motion  to 
intervene.  Copies  of  this  Hling  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  92-25256  Filed  10-16-92:  8:45  am) 
BILUNG  CODE  67t7-01-M 


Office  of  Conservation  and 
Renewable  Energy 

[Docket  No.  CAS-RM-79-112-A} 

Draft  Energy  Conservation  Irrterhn 
Voluntary  Performance  Standards  for 
New  Non-Federal  Residential  Buildings 

AOCNCY:  U.S.  Department  of  Energy. 
action:  Cancellation  of  two  public 
hearings. 

SUMMARY:  The  Department  of  Energy 
(DOE)  gives  notice  that  it  is  cancelling 
two  of  the  public  hearings  on  the  draft 
energy  conservation  interim  voluntary 
performance  standards  for  new  non- 
Federal  residential  buildings  (draft 
interim  standards)  published  in  the 
Federal  Register  on  August  31, 1992  (57 
FR39424). 


- .  ■  4 

Public  hearings  on  the  draft  interim 
standards  were  scheduled  to  be  held  in 
Atlanta,  San  Francisco,  Chicago,  and 
Washington,  E)C.  DOE  received  no 
requests  from  interested  parties  to  speak 
in  Atlanta,  and  only  one  request  to 
sp>eak  in  San  Francisco.  Therefore  DOE 
is  hereby  cancelling  the  hearings  in 
Atlanta  (October  19)  and  San  Francisco 
(October  21).  Hearings  will  still  be  held 
in  Chicago  and  Washington,  E)C  as 
originally  scheduled.  If  a  person  wishes 
to  submit  to  DOE  a  copy  of  the 
statement  that  would  have  been 
presented  at  one  of  the  cancelled 
hearings,  DOE  will  place  that  statement 
in  the  record  of  one  of  the  held  hearings. 

It  is  DOE’S  intention  that  this  action 
will  provide  fair  and  proper  notification 
to  all  interested  parties  of  those  public 
hearings  that  are  being  cancelled. 

DATES:  Public  hearings  will  be  held  in 
Chicago.  Illinois  on  October  23, 1992  and 
Washington,  DC  on  October  27. 1992. 

See  57  FR  39424  for  the  times  and 
locations  of  these  two  hearings. 
However,  the  public  is  advised  that  the 
comment  period  for  the  draft  interim 
standards  remains  open  through 
November  30, 1992  (57  FR  39424);  written 
comments  can  be  submitted  to  EKDE 
through  that  date. 

ADDRESSES:  All  written  requests  to 
speak  at  one  of  the  two  public  hearings 
still  scheduled  and  copies  of  written 
comments  on  the  Notice  shall  be 
submitted  to;  U.S.  Department  of  Energy. 
CE-90,  Room  6B-025,  Hearings  and 
Dockets,  Docket  Number  CAS-RM-79- 
112-A,  1000  Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  586-0561. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  Turchen,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  CE-432, 1000 
Independence  Avenue  SW., 

Washington.  DC  20585,  (202)  586-6262. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  about  the  public 
hearings  and  submittal  of  comments  on 
the  Notice  regarding  draft  interim 
standards  can  be  found  at  57  FR  39446- 
39447.  Copies  of  written  comments  and 
oral  statements  received  by  DOE  are 
available  for  inspection  and  viewing  by 
all  interested  parties  at  the  DOE 
Freedom  of  Information  Reading  Room, 
Room  lE-190, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-6020,  9  a.m.-4  p.m. 

B.  Reid  Detchon, 

Principal  Deputy  Assistant  Secretary. 
Conservation  and  Renewable  Energy. 

(FR  Doc.  92-25478  Filed  10-16-92;  9:12  am) 
BUJJNO  CODE  e450-01-M 
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Office  of  Fossil  Energy 

[FE  Docket  No.  92-97-NG] 

Norcen  Marketing  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  md 
Export  Natural  Gas  including  Liquefied 
Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Norcen  Marketing  Inc.  authorization  to 
import  or  export  up  to  200  Bcf  of  nautral 
gas,  including  liquefied  natural  gas,  from 
and  to  Canada,  Mexico,  and  other 
countries  over  a  two-year  term 
beginning  on  the  date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  October  9, 1992. 
Charles  F.  Vacek, 

Deputy  Assistance  Secretory  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-25293  Filed  10-16-92;  8:45  am] 
BHXINO  CODE  64S0-41-M 


[FE  Docket  No.  92-68-NGl 

Northern  Natural  Gas  C04  Order 
Granting  Long-Term  Authorization  To 
Export  and  Import  Natural  Gas  to  and 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 


Northern  Natural  Gas  Company 
authorization  from  November  1, 1992, 
through  December  31, 1997,  to  export  to 
Canada  near  Willow  Creek, 
Saskatchewan  up  to  60,000  Mcf  of 
natural  gas  per  day  produced  in  the 
State  of  Montana  and  subsequently 
import  the  same  natural  gas  into  the 
United  States  near  Emerson,  Manitoba. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  October  9, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  ^ergy. 

[FR  Doc.  92-25294  Filed  10-16-92;  8:45  am] 
BiLUNQ  CODE  64S<M>1-M 


[FE  Docket  No.  92-96-NG] 

Santanna  Natural  Gas  Corp.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas, 
Including  Liquefied  Natural  Gas,  From 
and  to  Canada,  Mexico  and  Other 
Countries 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION;  Notice  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Santanna  Natural  Gas  Corporation 
(Santanna)  blanket  authorization  to 
import  and/or  export  a  combined  total 
of  up  to  200  Bcf  of  natural  gas,  including 
liquefied  natural  gas,  from  and  to 
Canada,  Mexico  and  other  countries, 
over  a  two-year  term  beginning  on  the 
date  of  the  first  import  or  export  after 


December  31. 1992,  the  day  Santanna's 
current  blanket  authorization  expires. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.,  October  9, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs. 

[FR  Doc.  92-25295  Filed  10-16-92;  8:45  am] 
BILUNG  COOE  64S0-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  September  18 
Through  September  25, 1992 

During  the  Week  of  September  18 
through  September  25, 1992,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  October  7. 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 


[Week  of  September  18  through  September  25, 1992] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

9/21/92 . 

Chevron  USA,  Irw.,  San  Francisco,  CA . 

LRD-0007 

i 

Motion  for  Discovery.  H  Granted:  Discovery  would  be  granted 
to  Chevron  USA,  Inc.  In  connection  with  the  Statement  of 
Objections  submitted  In  response  to  the  Proposed  Remedial 
Order  (Case  No.  LRO-0004)  issued  to  Chevron,  USA,  Inc. 

9/21/92 . 

Chevron  USA.  Inc.,  San  Francisco,  CA . 

LRH-0003 

Request  for  Evidentiary  Hearing.  H  Granted:  An  evidentiary 
hearing  would  be  convened  in  connection  with  the  State¬ 
ment  of  objections  submitted  by  Chevron  US/L  Inc.  in 
response  to  the  Proposed  Remedtal  Order  issued  to  Chev¬ 
ron  USA,  Inc. 

9/22/92...... . . 

Gulf/Anderson-Gilgard,  Washlr^gton,  DC . 

RR300-203 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Pro¬ 
ceeding.  H  Granted:  The  November  25,  1998  Decision  artd 
Order  (Case  No.  RF3(X>-6608)  issued  to  Aitderson-Gilgard 
would  be  modified  regardirtg  ttw  firm's  application  (or  refund 
Submitted  in  the  Gulf  refurvf  proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 


[Week  of  September  18  through  September  25. 1992] 


Date 

Name  arxl  location  of  applicant 

Case  No. 

Type  of  submission 

9/22/92 . . . 

1 

Gulf/Chrisman  Oil  Company,  Washington,  DC . 

1 _ : _ : _ 

RR300-202 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Pro¬ 
ceeding.  If  Granted:  The  November  10,  1988  Decision  and 
Order  (Case  No  RF300-7157)  issued  to  Chrisman  Oil  Com¬ 
pany  would  be  modified  regarding  the  firm's  application  for 
refund  submitted  in  the  Gulf  refund  proceeding. 

Date  Received 


09/21/92 . 

09/21/92 . 

09/21/92 . 

09/22/92 . 

09/22/92 . 

09/23/92 . 

09/18/92  thru  09/25/92 

09/18/92  thru  09/23/92 

09/10/92  thru  09/25/92 

09/10/92  thru  09/25/92 


Refund  Applications  Received 


[Week  of  September  18  to  September  25.  1992] 


Name  of  Refund  Proceeding/Name  of  Refund  Applicant 


Case  No. 


Oil  Way,  Inc . 

Gemeg  Oil  Co . 

Texaco  Auto  Clinic . 

Bob  Smith  Oil . . . 

Eldorado  Car  Wash . 

Lockwood's  Super  100 . . . 

Crude  Oil  Applications  Received . 

Shell  Oil  Applications  Received . 

Gulf  Oil  Applications  Received . 

Atlantic  Richfield  Applications  Received 


RF321 -19260. 

RF321-19261. 

RF321 -19259. 

RF321-19262. 

RF321 -19263. 

RF342-309 

RF272-93863  thru  RF272-93872. 
RF31 5-1 0222  thru  RF31 5-1 0260. 
RF300-20549  thru  RF300-20558. 
RF304-13290  thru  RF304-13298. 


(FR  Doc.92-25296  Filed  10-16-92;  8:45  am] 
BILUNQ  CODE  6450-01-M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  August  3  Through 
August  7, 1992 

During  the  week  of  August  3  through 
August  7, 1992,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  ^ergy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Robert  Condra,  8/5/92,  LFA-0226 

On  July  24, 1992,  Robert  Condra  filed  a 
Motion  for  Reconsideration  of  a 
Decision  and  Order  issued  to  him  on 
July  8, 1992,  by  the  Office  of  Hearings 
and  Appeals  (OHA)  of  the  Department 
of  Energy.  In  that  Decision,  the  OHA 
denied  Mr.  Condra's  Appeal,  filed 
pursuant  to  the  Freedom  of  Information 
Act  (FOIA)  and  the  Privacy  Act,  from  a 
denial  by  the  Division  of  Human 
Resources  Management  of  the 
Bonneville  Power  Administration.  In 
pertinent  part,  in  the  appeal  proceeding, 
OHA  found  that  some  of  the  documents 
requested  by  Mr.  Condra  had  been 
correctly  withheld  because  that  mateual 
was  protected  from  disclosure  by 
Exemption  5  of  the  FOIA.  In  considering 
the  Motion  for  Reconsideration,  the  DOE 
found  that  Mr.  Condra  had  not  ' 
demonstrated  the  existence  of  any 


changed  circumstances  or  an  error  that 
would  warrant  a  change  in  the  Decision 
to  withhold  that  portion  of  the  requested 
information.  Accordingly,  Mr.  Condra’s 
Motion  for  Reconsideration  was  denied. 

Request  For  Reconsideration 

Revere  Petroleum  Corporation,  Richard 
E.  Dobyns,  8/5/92,  LRR-0011 
Revere  Petroleum  Corporation  and 
Richard  E.  Dobyns  (the  Respondents! 
filed  a  Motion  for  Reconsideration  of  a 
final  Remedial  Order  that  was  issued  to 
the  Respondents  by  the  Office  of 
Hearings  and  Appeals  (OHAJ  of  the 
Department  of  Energy  (DOE)  on  May  29, 
1992.  Revere  Petroleum  Corp.;  Richard 
E.  Dobyns,  22  DOE  §  83,004  (1992).  In  the 
Motion  for  Reconsideration,  the 
Respondents  maintained  that  the 
Remedial  Order  should  be  reconsidered 
since  the  OHA  failed  to  consider  a 
laches  defense  raised  by  the 
Respondents,  and  they  further  requested 
that  they  be  permitted  to  supplement  the 
record  with  new  evidence.  In 
considering  the  Motion  for 
Reconsideration,  the  DOE  determined 
that  contrary  to  their  assertion,  the 
Respondents  had  not  previously  raised 
the  laches  defense  and,  in  any  event,  the 
Respondents  had  failed  to  show  that 
laches  should  be  applied.  Accordingly, 
the  Motion  for  Reconsideration  was 
denied. 

Refund  Applications 

Pike  Industries,  Inc.,  8/4/92,  RF272- 
24810,  RD272-24810 
'  The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 


by  Pike  Industries.  Inc.  (Pike),  a 
construction  company  and  producer  of 
bituminous  concrete,  in  the  Subpart  V 
crude  oil  special  refund  proceeding.  A 
group  of  States  and  Territories  (States) 
objected  to  the  Application  on  the 
grounds  that  Pike  was  able  to  pass 
through  increased  petroleum  costs  to  its 
customers.  In  support  of  their  objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general,  the 
construction  industry  was  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user  injury 
and  that  the  applicant  should  receive  a 
refund.  The  DOE  also  denied  the  States’ 
Motion  for  Discovery.  Finding  that 
discovery  was  not  warranted  where  the 
States  had  not  presented  evidence 
sufficient  to  rebut  the  applicants 
presumption  of  injury.  The  refund 
granted  to  the  applicant  in  this  Decision 
was  $104,532. 

Texaco  Inc./Edwin  H.  Prader,  8/3/92, 
RF321-8977 

The  DOE  issued  a  Supplemental 
Order  regarding  a  Decision  and  Order 
issued  to  Edwin  H.  Prader  (Case  No, 
RF321-5159)  in  the  Texaco  special 
refund  proceeding.  Texaco  Inc./ 
Rucker’s,  Case  Nos.  RF321-5100,  et  al. 
(December  21, 1990).  Mr.  Prader  was 
granted  a  refund  of  $2,557  ($2,135 
principal  plu8  $422  interest),  based  on 
the  Texaco  refined  product  purchases  of 
a  service  station  located  at  15020  E. 
Whittier  Boulevard  in  Whittier. 
California.  In  his  application,  Mr.  Prader 
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certified  that  he  operated  the  outlet 
between  January  1973  and  May  1980. 

Mr.  Prader's  daughter  later  informed  the 
DOE  that  the  service  station  her  father 
operated  was  located  at  10325  E. 
Whittier  Boulevard  and  that  he  did  not 
operate  that  station  after  April  1978. 
Consequently,  the  DOE  determined  that 
the  prior  refund  should  be  rescinded  and 
directed  Mr.  Prader  to  remit  $1,616.  This 
figure  represents  the  difference  between 
the  refund  granted  on  December  21, 

1990,  and  the  refund  for  which  the  DOE 
determined  he  was  eligible  based  on  the 
Texaco  product  purchased  at  10325  E. 
Whittier  Boulevard,  plus  interest. 

Texaco  Inc./Quality  Service  Oil 

Company,  8/3/92,  RF321-14452. 

RF321-18654 

The  DOE  issued  a  Decision  and  Order 
regarding  Applications  for  Refund  filed 
in  the  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  Quality  Service 
Oil  Company  (Quality  Service).  Quality 
Service  is  a  reseller  of  refined  petroleum 
products  purchased  directly  from 
Texaco.  The  company  submitted  alt  of 


the  information  required  of  applicants  In 
the  Texaco  Inc.  proceeding.  T^  DOE 
determined  that  Quality  Service  is 
eligible  for  a  smalt  claims  refund  of 
$11,366  ($8,591  principal  plus  $2,775 
interest)  based  on  purchases  of  7,809,692 
gallons  of  Texaco  refined  products. 
However,  the  IRS  office  in  Sheboygan, 
Wisconsin,  filed  with  the  DOE  a  Notice 
of  Levy  against  the  company's  claim, 
and  the  DOE  directed  that  $10,903  of 
Quality  Service’s  total  refund  be 
remitted  to  the  IRS  in  satisfaction  of  the 
lien. 

Texaco  Inc./Triple  A  Oil  Co.,  Inc.;  Lloyd 
Smith  Oil  Co.,  Inc.;  Flag  Petroleum, 
Inc.,  8/5/92.  RF321-13096,  RF321- 
13099,  RF321-13100 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  in  the  Texaco  Inc.  special 
refund  proceeding.  The  applicants 
purchased  directly  from  'Texaco  and  are 
currently  owned  by  Rader  Companies. 
Inc.  (Rader).  Rader  requested  that  two  of 
the  applicants.  Triple  A  Oil  Co.,  Inc., 
and  Lloyd  Smith  Oil  Co.,  Inc.,  be  treated 


separately  for  the  purpose  of  applying 
the  medium-range  presumption  of  injury  | 
since  they  operated  in  separate  j 

marketing  areas  and  became  affiliated  ' 

only  late  in  the  consent  order  period. 

Hie  DOE  determined  that  in  light  of  the  | 
rationale  of  the  medium-range 
presumption  it  would  be  inappropriate 
to  consider  the  two  applicants 
separately  for  the  purpose  of  applying 
the  presumption.  Consequently,  all  three 
applicants  were  considered  together  for 
the  purpose  of  applying  the  medium- 
range  injury  presumption.  In  this  j 

Decision,  the  applicants  were  granted  | 

refunds  totaling  $66,035,  representing  ’ 

$50,000  in  principal  and  $16,035  in 
interest.  '  . 

Refund  Applications  | 

The  Office  of  Hearings  and  Appeals  ■ 

issued  the  following  Decisions  and  1 

Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  I 
full  texts  of  the  Decisions  and  Orders  I 

are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Atlantic  Richfield  Company/ Auburn  Mini  Mart . . . .  . . 

.  RF304-6 

08/04/92 

Atlantic  Richfield  ComjMHiy/Broten  Service  Center  et  al . . . . . . . . . . . . 

„  RF304-3711 

08/06/92 

Atlantic  Rich6e(d  Company/Eldon  E.  Brock  ARCO  et  al . . 

Bolton  School  District  et  al . .  . . . .  .  . .  . -  . . . 

_ RF3d4-13058 

.  RF272-82239 

08/04/92 

08/05/92 

Borough  of  Athens  et  ai _ ..... _  _ - . 

.  RF272-83053 

08/04/92 

Canada  Dry  Bottling  Company  of  New  York . . —  .  _ - . . 

_  RF272-25622 

08/04/92 

City  of  Cotyrnbys,  Oivo  ,  . . . . . . . . . . . . r  , . 

. . RR272-70 

06/04/92 

Gull  Oil  Corporation/ Bedford  Pubfic  School  et  al _ _ _ _  _ _ ... . . .  . . 

. . .  RF300-18707 

08/05/92 

Gulf  Oil  Cofixjrattion/J.E.  Bearden  Dairy  et  al . . . . - . . . . . . 

. . .  RF300-19801 

08/03/92 

.  RF326-17S 

08/03/92 

08/03/92 

Texaco  Inc./Central  Maine  Power  Co . . .  . . . . -r--.  . . . 

RF326-217, 
RF328-238 
.  _  RF321 -13976 

Te^arxi  Inn  /neratiir  Cnfiniy  P^iMin  VUnrkft  at  al . .  . . 

.  RF321-15124 

08/03/92 

Texaco  Inc./Executive  Jet  Aviation,  Inc.  et  al..  . . . . . . . . . — . . . . . . 

.  RF.'1?1-?60Q 

08/05/92 

Texaco  Inc  /KrOUSe  Ptrel  Co.  et  el _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

nF3P1-7P04 

08/05/92 

Texaco  lrx;./Lach  Texaco  Service  et  al . . . . . . . . . 

.  RF321-10201 

08/03/92 

Dismissals. 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

RF321-7003 

Bridgewater-West  Winfield  C  S . 

HF272-87517 

RF321-7188 

Cimarron  Pipeline  Construction  _ _ 

Dave  Clark  Service  Station _ 

Deas  Gulf.. . . . 

RF272-92512 

RF304-13200 

RF300-14591 

Don  &  Jim's  Service  Station . . 

RF304-13202 

Douglas  Hilts . . . 

E.  Lioyd  King  Service  Station . 

E.C.  Arxierson  Gravel  &  Ready 
Mix. 

Gold  Bond  Building  Products . 

RF304-13220 

RF304-13194 

RF272-90652 

RF326-248 

Government  Accountability  ProiecI .. 
Hitchcock  Gulf . . . . 

LFA-0230 

RF300-15347 

J&S  Texaco  of  Pampe . . . 

RF321-7163 

Johnson  County,  IL  . . 

RF272-897t6 

RF304-10256 

Mac'e  Texaco - 

RF321-992S 

. 

Name 

Case  No. 

RF321 -18832 

flF321 -18962 

RF272-81056 

RF304.6473 

RF304-11171 

RF321-18793 

Phelps  Ciftn.  Springs  Cent  Sch . 

Tri  State  Wholesale  Oil  Co . . 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  excepit 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Enei;gy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated  October  7, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-25297  Filed  10-16-92;  8:45  amj 
BILUNG  CODE  MSO-OI-M 


Proposed  Implementation  of  Special 
Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  Special  Refund 
Procedures. 

summary:  Hie  Ofiice  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$59,562.31,  plus  accrued  interest,  in 
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alleged  crude  oil  overcharges  obtained 
by  the  DOE  under  the  terms  of  a 
Consent  Order  entered  into  with  E.B. 
Brooks,  Jr.,  Case  No.  LEF-0048.  The 
OHA  has  tentatively  determined  that 
the  funds  obtained  from  Brooks,  plus 
accrued  interest,  will  be  distributed  in 
accordance  with  the  DOE*s  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  on  or  before  November 
18, 1992,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  1.^-0048. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 

Roger  Klurfeld,  Assistant  Director, 

Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  588-2094 
(Mann);  588-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  to  eligible  claimants 
$59,562.31,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  Consent  Order  entered  into  with  E.B. 
Brooks,  Jr.  on  April  6, 1988.  The  funds 
were  paid  by  Brooks  towards  the 
settlement  of  alleged  violations  of  the 
DOE  price  and  allocation  regulations 
involving  the  sale  of  crude  oil  during  the 
period  September  1, 1973  through 
December  31, 1976. 

The  OHA  has  proposed  to  distribute 
the  Brooks  Consent  Order  fund  in 
accordance  with  the  DOE’s  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
F.R.  27899  (August  4, 1986)  (the  MSRP). 
Under  the  MSRP,  crude  oil  overcharge 
monies  are  divided  between  the  federal 
government,  the  states,  and  injured 
purchasers  of  refined  petroleum 
products.  Refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state’s 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  would  be  based 
on  the  number  of  gallons  of  petroleum 
products  which  they  purchased  and  the 
degree  to  which  they  can  demonstrate 
injury. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 


Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of  1 
p.m.  and  5  p.m.,  Monday  through  Friday, 
except  federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 

SW.,  Washington,  DC  20585. 

Dated;  October  8, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  E.B.  Brooks,  Jr. 

Date  of  Filing:  August  20, 1992. 

Case  Number:  LEF-0048. 

On  August  20, 1992,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  Bled  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
OfHce  of  Hearings  and  Appeals  (OHA), 
to  distribute  the  funds  which  RB. 

Brooks,  Jr.  (Brooks)  remitted  to  the  DOE 
pursuant  to  an  April  6, 1988  Consent 
Order  entered  into  by  Brooks  and  the 
DOE.  Brooks  has  remitted  $59,562.31 
pursuant  to  the  Consent  Order,  to  which 
$9,310.39  in  interest  has  accrued  as  of 
July  31, 1992.  In  accordance  with  the 
procedural  regulations  codified  at  10 
CFR  part  205,  subpart  V  (subpart  V),  the 
ERA  requests  in  its  Petition  that  the 
OHA  establish  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  alleged  regulatory  violations 
which  were  resolved  by  the  Consent 
Order.  This  Proposed  Decision  and 
Order  sets  forth  the  OHA’s  plan  to 
distribute  these  funds. 

I.  Background 

The  DOE  issued  a  Remedial  Order 
(RO)  to  Brooks  on  July  25, 1977,  alleging 
that  Brooks  had  violated  the  Federal 
petroleum  price  regulations  by  receiving 
revenues  from  the  first  sales  of  domestic 
crude  oil  in  excess  of  the  lawful  ceiling 
price.  On  April  10, 1985,  the  DOE  issued 
a  Modified  Remedial  Order  (MRO), 
amending  the  remedial  provisions  of  the 
RO  to  provide  for  payment  of  the 
alleged  overcharge  amount  to  the  DOE 
for  distribution  under  subpart  V.  The 
MRO  was  issued  as  a  final  Remedial 
Order  on  October  27, 1987.  The  DOE  and 
Brooks  subsequently  entered  into  the 
April  6, 1988  Consent  Order,  whereby 
Brooks  agreed  to  pay  the  sum  of  $50,000, 
plus  interest,  to  the  DOR  To  date. 


Brooks  has  remitted  $59,562.31,  to  which 
$9,310.39  in  interest  has  accrued  as  of 
July  31, 1992,  making  available  a  total  of 
$68,872.70  (the  Brooks  Consent  Order 
fund)  for  distribution  through  subpart  V. 
These  funds  are  being  held  in  an 
interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds,  see  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986, 15  U.S.C.  4501-07,  Office  of 
Enforcement,  9  DOE  ^  82,508  (1981),  and 
Office  of  Enforcement,  8  DOE  ^  82,597 
(1981)  (WcAers). 

We  have  considered  the  ERA's 
petition  that  we  implement  a  subpart  V 
proceeding  with  respect  to  the  Brooks 
Consent  Order  fund  and  have 
determined  that  such  a  proceeding  is 
appropriate.  This  Proposed  Decision  and 
Order  sets  forth  the  OHA’s  tentative 
plan  to  distribute  this  fund. 

III.  Proposed  Refund  Procedures 
A.  Crude  Oil  Refund  Policy 

We  propose  to  distribute  the  funds 
obtained  pursuant  to  the  Brooks 
Consent  Order  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4, 1986)  (the 
MSRP).  THe  MSRP  was  issued  as  a 
result  of  a  court-approved  Settlement 
Agreement  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  653  F.  Supp.  108  (D.  Kan.),  6 
Fed.  Energy  Guidelines  ^  90,509  (1986) 
(the  Stripper  Well  Settlement 
Agreement).  The  MSRP  establishes  that 
40  percent  of  the  crude  oil  overcharge 
funds  will  be  remitted  to  the  federal 
government,  another  40  percent  to  the 
States,  and  to  20  percent  may  be 
initially  reserved  for  the  payment  of 
claims  by  injured  parties.  The  MSRP 
also  specifies  that  any  monies  remaining 
after  all  valid  claims  by  injured 
purchasers  are  paid  be  disbursed  to  the 
federal  government  and  the  states  in 
equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order 
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Implementing  the  MSRP,  51  FR  29689 
(August  20, 1986).  This  Order  provided  a 
period  of  30  days  for  the  filing  of 
comments  or  objections  to  our  proposed 
use  of  the  MSRP  as  the  groundwork  for 
evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  the 
OHA  issued  a  Notice  evaluating  the 
numerous  comments  which  it  received 
pursuant  to  the  Order  Implementing  the 
MSRP.  This  Notice  was  published  at  52 
FR  11737  (April  10, 1987)  (the  April  10 
Notice). 

The  April  10  Notice  contained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  for 
crude  oil  monies  under  the  subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum  products 
during  the  August  19, 1973  through 
January  27, 1981  crude  oil  price  control 
period,  and  (2)  provide  that  they  were 
injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
have  been  injured  by  the  alleged  crude 
oil  overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  City  of  Columbus,  Georgia, 
16  DOE  H  85,550  (1987).  Additionally,  we 
stated  that  crude  oil  refunds  would  be 
calculated  on  the  basis  of  a  per  gallon 
(or  “volumetric”)  refund  amount,  which 
is  obtained  by  dividing  the  crude  oil 
refund  pool  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  crude  oil  price  control  period. 
The  OHA  has  adopted  the  refund 
procedures  outlined  in  the  April  10 
Notice  in  numerous  cases.  See,  e.g.. 

Shell  Oil  Co.,  17  DOE  ^  85,204  (1988) 
[Shell);  Mountain  Fuel  Supply  Co.,  14 
DOE  ^  85,475  (1986)  [Mountain  Fuel). 

B.  Refund  Claims 

We  propose  to  adopt  the  DOE’s 
standard  crude  oil  refund  procedures  to 
distribute  the  monies  in  the  Brooks 
Consent  Order  fund.  We  have  chosen  to 
initially  reserve  20  percent  of  the  fund, 
plus  accrued  interest,  for  direct  refunds 
to  claimants  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 
injured  parties.  This  reserve  figure  may 
later  be  reduced  if  circumstances 
warrant. 

The  OHA  will  evaluate  crude  oil 
refund  claims  in  a  manner  similar  to  that 
used  in  subpart  V  proceedings  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges.  See  Mountai  Fuel, 
14  DOE  at  88,869.  Under  these 
procedures,  claimants  will  be  required 
to  document  their  purchase  volumes  of 
petroleum  products  and  prove  that  they 


were  injured  as  a  result  of  the  alleged 
violations. 

We  will  adopt  a  presumption  that  the 
crude  oil  overcharges  were  absorbed, 
rather  than  passed  on,  by  applicants 
which  were  (1)  end-users  of  petroleum 
products,  (2)  unrelated  to  the  petroleum 
industry,  and  (3)  not  subject  to  the 
regulations  promulgated  under  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA),  15  U.S.C.  751-760h.  In 
order  to  receive  a  refund,  end-user 
claimants  need  not  submit  any  evidence 
of  injury  beyond  documentation  of  their 
purchase  volumes.  See  Shell,  17  DOE  at 
88,406. 

Petroleum  retailer,  reseller,  and 
refiner  applicants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  the  injury  presumptions 
utilized  in  some  refined  product  refund 
cases.  Id.  These  applicants  may, 
however,  use  econometric  evidence  of 
the  type  found  in  the  OHA  Report  on 
Stripper  Well  Overcharges,  6  Fed. 

Energy  Guidelines  ^  90,507  (1985).  See 
also  Petroleum  Overcharge  Distribution 
and  Restitution  Act  Section  3003(b)(2), 

15  U.S.C.  4502(b)(2).  If  a  claimant  has 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  by  the  Stripper  Well 
Settlement  Agreement,  it  has  waived  its 
rights  to  file  an  application  for  subpart  V 
crude  oil  refund  monies.  See  Mid- 
America  Dairymen  v,  Herrington,  878 
F.2d  1448  (Temp.  Emer.  Ct.  App.),  3  Fed. 
Energy  Guidelines  Jj  26,617  (1989):  In  re: 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  707  F,  Supp.  1267 
(D.  Kan.),  3  Fed.  Energy  Guidelines  | 
26,613  (1987). 

As  has  been  stated  in  prior  Decisions, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See,  e.g..  A, 

Tgrricone,  Inc.,  15  DOE  ^  85,495  (1987). 

A  party  that  has  already  submitted  a 
claim  in  any  other  crude  oil  refund 
proceeding  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  held  in 
all  crude  oil  refund  proceedings 
finalized  to  date.  The  DOE  has 
established  June  30, 1994  as  the  current 
deadline  for  filing  an  Application  for 
Refund  from  the  crude  oil  funds. 
Quintana  Energy  Corp.,  21  DOE  f  85,032 
(1991).  It  is  the  policy  of  the  DOE  to  pay 
all  crude  oil  refund  claims  at  the  rate  of 
$.0008  per  gallon.  While  we  anticipate 
that  applicants  that  filed  their  claims 
before  June  30, 1988  will  receive  a 
supplemental  refund  payment,  we  will 
decide  in  the  future  whether  claimants 
that  filed  later  applications  should 
receive  additional  refunds.  See,  e.g., 


Seneca  Oil  Co.,  21  DOE  Jj  85,327  (1991). 
Notice  of  any  additional  amounts 
available  in  the  future  will  be  published 
in  the  Federal  Register. 

C.  Payments  to  the  Federal  Government 
and  the  States 

Under  the  terms  of  the  MSRP,  we 
propose  that  the  remaining  eighty 
percent  of  the  alleged  crude  oil 
overcharge  amounts  subject  to  this 
Proposed  Decision,  plus  accrued 
interest,  should  be  disbursed  in  equal 
shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  of  the  consumption  of 
petroleum  products  in  each  state  during  • 
the  period  of  price  controls.  The  share  or 
ratio  of  the  funds  which  each  state  will 
receive  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Settlement  Agreement,  6 
Fed.  Energy  Guidelines  T1  90,509  at 
90,687.  When  disbursed,  these  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude 
oil  monies  received  by  the  states  under 
the  Stripper  Well  Settlement  Agreement. 

It  is  Therefore  Ordered  That:  The 
refund  amount  remitted  to  the 
Department  of  Energy  by  E.  B.  Brooks, 

Jr.,  pursuant  to  the  Consent  Order 
entered  into  on  April  6, 1988,  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  92-25298  Filed  10-16-92;  8:45  am] 
BILLING  CODE  64S0-01-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  Special  Refund 
Procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  solicits  comments 
concerning  the  proposed  procedures  to 
be  followed  in  refunding  to  adversely 
affected  parties  $10,953,665,  plus 
accrued  interest,  that  Permian 
Corporation  was  required  to  remit  to  the 
DOE  pursuant  to  a  Consent  Order 
finalized  on  June  25, 1982.  The  funds  will 
be  distributed  in  accordance  with  the 
DOE’s  special  refund  procedures,  10 
CFR  part  205,  subpart  V. 

DATE  AND  ADDRESS:  Comments  must  be 
on  or  before  November  18, 1992  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  All 
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comments  should  display  a  conspicuous 
reference  to  Case  Number  LEF-0035. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director, 

Kate  Welty,  Staff  Analyst,  OfHce  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20585,  (202)  586- 
8018  (Tedrow),  (202)  586-6602  (Welty). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  205.282(b),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute 
monies  that  have  been  remitted  by 
Permian  Corporation  to  the  DOE  to 
settle  alleged  pricing  and  allocation 
violations  with  respect  to  the  firm’s 
sales  of  crude  oil  and  refined  petroleum 
products.  Permian  made  an  initial 
payment  of  $7,000,000  in  1982.  Permian 
deposited  the  remaining  $14,500,000  into 
an  interest-bearing,  private  escrow 
account  to  be  used  to  pay  settlements  of 
certain  litigation  claims  (with  ERA 
approval),  or  to  satisfy  judgments 
against  4he  firm.  Any  funds  remaining  in 
the  account  as  of  June  1, 1985,  and  not 
subject  to  a  court  order,  were  to  be 
remitted  to  DOE  for  deposit  into  the 
Treasury.  On  July  24, 1991,  the  ERA 
transferred  custodial  authority  over 
$10,953,665  of  these  funds  to  the  OHA  to 
be  distributed  in  accordance  with 
subpart  V. 

fiiny  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice. 

All  comments  received  will  be 
available  for  public  inspection  between 
the  hours  of  1  p.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals,  located 
in  room  lE-234, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Dated:  October  8, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Dated:  October  8, 1992. 

Name  of  Firm:  Permian  Corporation. 


Date  of  Filing:  July  24, 1991. 

Case  Number:  LEF-0035. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Ofiice  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  ejects  of  actual  or  alleged 
violations  of  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations.  See  10 
CFR  part  205,  subpart  V.  On  July  24, 

1991,  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Consent  Order  entered  into  with 
Permian  Corporation  and  its  wholly- 
owned  subsidiary  Western  Oil 
Transportation  Company  Incorporated 
(Permian). 

I.  Background 

Permian  was  a  gas  plant  owner, 
operator  and  reseller,  as  those  terms 
were  defined  at  10  CFR  212.62,  engaged 
in  the  business  of  selling  natural  gas 
liquids,  natural  gas  liquids  products, 
refined  petroleum  products,  and 
reselling  crude  oil.  It  therefore  was 
subject  to  the  Federal  petroleum  price 
and  allocation  regulations.  An  ERA 
audit  of  Permian’s  records  revealed 
possible  violations  of  the  price 
regulations,  10  CFR  part  212. 

Specifically,  the  audit  revealed  that 
during  the  period  of  August  19, 1973, 
through  January  27, 1981,  (the  Consent 
Order  Period)  Permian  may  have 
violated  the  DOE’s  pricing  regulations 
with  respect  to  its  sales  of  crude  oil, 
crude  oil  labeled  as  wash  oil,  natural 
gas  liquids  and  liquids  products,  and 
refined  petroleum  products. 

In  order  to  resolve  its  potential  civil 
liabilities  arising  from  the  ERA’S  audit, 
Permian  entered  into  a  Consent  Order 
with  the  DOE  on  June  25, 1982.  The 
Consent  Order  refers  to  ERA’S 
allegations  of  overcharges,  but  does  not 
find  that  any  violations  occurred.  In 
addition,  the  Consent  Order  states  that 
Permian  does  not  admit  any  such 
violations.  Under  the  terms  of  the 
Consent  Order,  Permian  is  required  to 
pay  a  total  of  $21,500,000  in  settlement 
funds. 

Permian  made  an  initial  payment  of 
$7,000,000  in  1982.  Permian  deposited  the 
remaining  $14,500,000  into  an  interest- 
bearing,  private  escrow  account  to  be 
used  to  pay  settlements  of  certain 
litigation  claims  (with  ERA  approval),  or 
to  satisfy  judgments  against  the  firm. 
Any  funds  remaining  in  the  account  as 
of  June  1, 1985,  and  not  subject  to  a 
court  order,  were  to  be  remitted  to  DOE 
for  deposit  into  the  Treasury.  On  July  24, 


1991,  the  ERA  transferred  custodial 
authority  over  $10,953,665  of  these  funds 
to  the  OHA  to  be  distributed  in 
accordance  with  subpart  V.  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA’s  tentative  plan  for  the 
distribution  of  these  funds.  Comments 
are  solicited. 

II.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  part  205 
subpart  V.  The  subpart  V  process  may 
be  used  in  situations  where  the  DOE  is 
unable  to  identify  readily  those  persons 
who  may  have  been  injured  by  alleged 
regulatory  violations  or  to  determine  the 
amount  of  such  injuries.  A  more  detailed 
discussion  of  subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds  is  set  forth  in  the 
cases  of  Office  of  Enforcement,  9  DOE 
^  82,508  (1981);  and  Office  of 
Enforcement,  8  DOE  \  82,597  (1981) 
{Vickers). 

The  Consent  Order  primarily  resolves 
alleged  violations  involving  sales  of 
crude  oil.  However,  the  Consent  Order 
also  resolves  allegations  of  overcharges 
by  Permian  on  its  sale  of  a  limited 
amount  of  refined  products.  Therefore, 
we  propose  to  divide  the  consent  order 
fund  into  two  pools.  See  Shell  Oil  Co., 

18  DOE  \  85,492  (1989)  [Shell). 

According  to  data  complied  by  ERA,  we 
estimate  diat  approximately  93%  of 
Permian’s  gross  profit  derived  from 
covered  products  was  from  sales  of 
crude  oil,  with  the  remaining  7%  coming 
from  sales  of  various  refined  products.* 
These  figures  represent  the  most  precise 
data  currently  available.  Under  these 
circumstances,  we  propose  to  distribute 
the  funds  received  from  Permian 
according  to  these  percentages:  93%  of 
the  funds  (or  $10,143,094  plus  accrued 
interest)  to  purchasers  of  crude  oil,  and 
the  remaining  7%  (or  $810,571  plus 
accrued  interest)  to  purchasers  of 
Permian’s  refined  petroleum  products. 

As  stated  in  previous  Decisions, 
however,  the  DOE  is  not  bound  by  these 
initial  percentages.  See  Tesoro 
Petroleum  Corporation  20  DOE  ^  85,665 
(1990).  Should  we  receive  sufficient 
evidence  from  comments  filed  on  this 
Proposed  Decision,  or  elsewhere,  to 
indicate  that  a  difierent  proportionate 
allocation  of  the  consent  order  monies  is 
warranted,  we  will  certainly  alter  the 

'  These  figures  were  extrapolated  from  data  for 
the  year  1977,  the  only  year  for  which  we  possess 
any  detailed  data  as  to  the  overall  sales  mix. 
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proposed  distribution.  The  specific  • 
distribution  procedures  for  those  funds 
are  proposed  in  detail  in  the  following 
sections. 

III.  Crude  Oil  Claims 

We  propose  that  the  funds  in  the 
crude  oil  pool  be  distributed  in 
accordance  with  the  Modified  Statement 
of  Restitutionary  Policy  (MSRP),  which 
was  issued  by  the  DOE  on  July  28, 1986. 
51  FR  27899  [August  4. 1986).  ^  The 
MSRP,  which  was  issued  as  a  result  of  a 
court-approved  Settlement  Agreement  in 
The  Department  of  Energy  Stripper  Well 
Litigation,  M.D.L.  378  (D.  Kan.  1986), 
provides  that  crude  oil  overcharge 
payments  will  be  distributed  among  the 
States,  the  United  States  Treasury,  and 
eligible  purchasers  of  crude  oil  and 
refined  products.®  Under  the  MSRP,  up 
to  20  percent  of  these  crude  oil 
overcharge  funds  may  be  reserved  to 
satisfy  valid  claims  by  eligible 
purchasers  of  crude  oil  and  refined 
petroleum  products.  Remaining  funds 
are  to  be  disbursed  to  the  state  and 
federal  government  for  indirect 
restitution  as  directed  by  the  MSRP^  In 
the  present  case,  we  have  decided  to 
reserve  the  full  20  percent,  or  $2,028,619 
of  the  initial  $10,143,094  crude  oil  pool, 
plus  a  proportionate  share  of  the 
accrued  interest  on  that  amount,  for 
direct  refunds  to  purchasers  of  crude  oil 
and  refined  petroleum  products  who 
prove  that  they  were  injured  as  a  result 
of  alleged  crude  oil  violations. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See 
Mountain  Fuel  Supply  Co.,  14  DOE  J) 
85,475  (1986).  As  in  non-crude  oil  cases, 
applicants  will  be  required  to  document 
their  purchase  volumes  and  prove  that 
they  were  injured  as  a  result  of  alleged 


-  In  the  Order  implementing  the  MSRP.  the  OHA 
solicited  comments  regarding  the  proper  application 
of  the  MSRP  to  OHA  refund  proceedings  involving 
alleged  crude  oil  violations.  On  April  6, 1987,  the 
OHA  issued  a  notice  which  analyzes  the  comments 
that  were  submitted  and  explains  the  procedures 
the  Office  will  follow  in  processing  applications 
filed  under  subpart  V  regulations  for  refunds  from 
the  crude  oil  overcharge  funds.  52  FR  11737  (April 
10, 1987).  Since  the  procedures  apply  to  all  crude  oil 
funds  subject  to  subpart  V,  we  need  not 
differentiate  between  the  various  crude  oil 
transactions  settled  by  the  Permian  consent  order. 

®  Under  the  Settlement  Agreement,  firms  which 
applied  for  a  refund  from  certain  escrow  funds 
established  under  the  Settlement  Agreement  for 
particular  groups  generally  must  have  signed  a 
waiver  releasing  their  claims  to  any  crude  oil  funds 
to  be  distributed  by  the  OHA  under  subpart  V. 
Accordingly,  those  firms  will  not  be  eligible  for  a 
refund  from  the  Permian  crude  oil  pool. 


violations  (i.e.,  that  they  did  not  pass  on 
the  alleged  overcharges  to  their 
customers).  We  propose  to  utilize 
standards  for  the  showing  of  injury 
which  OHA  has  developed  for  analyzing 
non-crude  oil  claims.  See,  e.g., 

Dorchester  Gas  Carp.,  14  DOE  85,240 
(1986).  These  standards  include  a 
presumption  that  end-users  (i.e., 
ultimate  consumers)  whose  businesses 
are  unrelated  to  the  petroleum  industry 
absorbed  the  increased  costs  resulting 
from  a  consent  order  firm’s  alleged 
overcharges.  See  A.  Tarricone,  Inc.,  15 
DOE  H  85,495  at  88,894-896  (1987). 
However,  reseller  and  retailer  claimants 
must  submit  detailed  evidence  of  injury, 
and  may  not  rely  upon  the  presumptions 
of  injury  utilized  in  refund  cases 
involving  refined  petroleum  products.  Id. 
They  can.  however,  use  econometric 
evidence  of  the  type  employed  on  the 
OHA  Report  in  In  Re:  The  Department 
of  Energy  Stripper  Well  Exemption 
Litigation,  6  Fed.  Energy  Guidelines 
90,507. 

Refunds  to  eligible  claimants  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
crude  oil  pool  currently  available 
($10,143,094)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls 
(2,020,997,335,000  gallons).  Based  upon 
the  amount  of  the  crude  oil  pool 
currently  available,  the  crude  oil 
volumetric  refund  amount  in  this 
proceeding  is  $0.00000501885  per  gallon. 
This  volumetric  refund  amount  will 
increase  as  interest  accrues  on  the 
consent  order  fund.  After  all  valid 
claims  are  paid,  unclaimed  funds  from 
the  20  percent  claims  reserve  will  be 
divided  equally  between  federal  and 
state  governments.  The  federal 
government’s  share  of  the  unclaimed 
funds  will  ultimately  be  deposited  into 
the  general  fund  of  the  Treasury  of  the 
United  States. 

We  propose  that  the  remaining  80 
percent  of  the  crude  oil  pool  ($8,114,475) 
and  80  percent  of  accumulated  interest 
be  disbursed  in  equal  shares  to  the 
federal  and  state  governments  for 
indirect  restitution.  See  Shell.  If  this 
proposal  is  adopted,  we  will  direct  the 
DOE’S  Office  of  the  Controller  to 
segregate  the  crude  oil  share  of 
Permian’s  initial  payment  and  distribute 
$4,057,237.50,  plus  appropriate  interest, 
to  the  States  and  the  same  amount  to  the 
federal  government.  Refunds  to  the 
States  will  be  in  proportion  to  the 
consumption  of  petroleum  products  in 
each  state  during  the  period  of  price 
controls.  The  share  (ratio)  of  the  funds 
in  the  account  which  each  state  will 
receive  if  these  procedures  are  adopted 


is  contained  in  Exhibit  H  of  the  Stripper 
Well  Settlement  Agreement.  These 
funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  States  under  the  Settlement 
Agreement. 

IV.  Refined  Product  Claims 

The  remainder  of  the  Permian  consent 
order  fund  ($810,571  plus  interest 
accrued  on  that  amount)  shall  be  made 
available  to  eligible  injured  purchasers 
of  Permian  refined  products  who  were  not 
Permian  affiliates,  and  who  demonstrate 
that  they  were  injured  by  Permian’s 
alleged  regulatory  violations.*  Permian 
purchasers  who  may  have  been  injured 
by  Permian’s  alleged  overcharges  in  its 
sales  of  refined  petroleum  products 
during  the  August  19, 1973  through 
January  27. 1981  consent  order  period 
(the  consent  order  period)  may  file 
applications  for  refund.®  From  our 
experience  with  subpart  V  proceedings, 
we.  expect  that  potential  applicants 
generally  will  fall  into  the  following 
categories:  (i)  end-users;  (ii)  regulated 
entities,  such  as  public  utilities  and 
cooperatives;  and  (iii)  refiners,  resellers 
and  retailers  (hereinafter  collectively 
referred  to  as  “resellers”). 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is 
the  calculation  of  an  applicant’s 
potential  refund.  The  ERA  specifically 
noted,  however,  that  it  was  unable  to 
identify  all  of  the  customers  whom 
Permian  allegedly  overcharged.  In  order 
to  determine  the  potential  refunds  for  all 
of  the  purchasers  from  Permian,  we 
propose  to  adopt  a  presumption  that  the 
alleged  overcharges  were  dispersed 
equally  in  all  of  Permian’s  sales  of 
refined  petroleum  products  during  the 


*  We  have  previously  held  that  affiliates  or 
subsidiaries  of  a  consent  order  6rm  are  not  eligible 
for  refunds  based  upon  the  presumption  that  they 
were  not  injured.  See,  e.g..  Marathon  Petroleum 
Co./EMRO  Propane  Co.,  15  DOE  1  85,228  at  85,528 
(1987).  This  presumption  applies  to  firms  affiliated 
with  Permian  during  the  consent  order  period, 
whether  or  not  currently  afRliated  with  the  firm.  See 
Cosby  Oil  Co. /Yucca  Valley  Liquor  Store,  13  DOE 
f  85,402  at  88,986  (1986).  It  also  applies  to  firms  that 
have  become  affiliated  with  Permian  after  the 
consent  order  period,  because  their  receipt  of  a 
refund  would  allow  the  consent  order  firm  to  benefit 
from  this  proceeding.  See.  e.g..  Marathon  Petroleum 
Co./Webster  Service  Stations,  17  DOE  ^  85,038 
(1988). 

‘  OHA  will  not  accept  Applications  for  Refund  on 
behalf  of  classes  of  applicants.  We  have  previously 
determined  that  such  claims  are  inappropriate 
because  they  amount  to  a  proposal  for  “indirect" 
restitution,  i.e.,  to  distribute  the  funds  attributable  to 
parties  not  specifically  identified  by  the  DOE.  See 
Standard  Oil  Co.  (Indiana)/Diesel  Automotive 
Association.  11  DOE  |  85,250  (1984);  Office  of 
Special  Counsel,  10  DOE  ^  85,048  at  88,214  (1982). 
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consent  order  period.  In  accordance 
with  this  presumption,  refunds  are  made 
on  a  pro-rata  or  volumetric  basis.  Ih  the 
absence  of  better  information,  a 
volumetric  refund  is  appropriate 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm¬ 
wide  basis  in  determining  its  prices. 

The  volumetric  refund  presumption  is 
rebuttable.  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetric  methodology.  Accordingly,  a 
claimant  may  submit  evidence  detailing 
the  specific  alleged  overcharge  that  it 
incurred  to  be  eligible  for  a  larger 
refund.  See  Standard  Oil  Ca.  (Indiana)/ 
Army  and  Air  Force  Exchange  Service, 
12  DOE  ^1  85,015  (1984). 

In  proceedings  of  this  type,  the 
volumetric  refund  is  typically  calculated 
by  dividing  the  amount  of  money  in  the 
refined  product  pool  by  the  number  of 
gallons  of  refined  petroleum  products 
that  the  Consent  order  firm  sold  during 
the  refund  period.  In  this  instance, 
however,  Permian  failed  to  provide  the 
DOE  with  any  accurate  figures 
indicating  the  amount  of  refined  product 
that  they  sold  during  the  Consent  Order 
period.  Hence,  we  have  been  forced  to 
estimate  the  volume  of  Permian’s  refined 
products  sales  using  the  data  that  is 
available.  Our  best  estimate,  derived 
from  the  available  data,  is  that  Permian 
sold  88,832,206  gallons  of  refined 
petroleum  products  during  the  refund 
period.  We  will  use  this  figure  to 
calculate  the  volumetric  refund  amount. 

Under  the  volumetric  approach,  an 
eligible  claimant  will  receive  a  refund 
equal  to  the  number  of  gallons  of  eligible 
products  that  it  purchased  from  Permian 
during  the  consent  order  period, 
multiplied  by  a  volumetric  factor  of 
$0.009125  per  gallon.®  In  addition,  each 
successful  claimant  will  receive  a  pro¬ 
rata  portion  of  the  interest  that  has 
accrued  on  the  Permian  funds  since  the 
date  of  remittance. 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  in  refined  product  refund 
proceedings  because  the  cost  of 
processing  claims  for  refunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See,  e.g., 
Mobil  Oil  Corp.,  13  DOE  I  85,339  (1985): 
see  also  10  CFR  205.286  (b).  If  an 


*  Of  the  $10,143,094  with  which  this  Decision  and 
Order  deals.  7%  is  to  be  distributed  to  Permian  s 
customers  for  refined  petroleum  products.  We 
computed  this  initial  volumetric  factor  by  dividing 
$810,571  ($10,143,094  X  .07  =  $810,571)  by  the  our 
estimate  of  the  total  volume  of  covered  products 
sold  by  the  firm  during  the  consent  order  period 
(88  832.206  gallons). 


applicant's  potential  refund  is  calculated 
using  the  volumetric  methodology,  it 
must  have  purchased  at  least  1,644 
gallons  of  Permian  refined  products  in 
order  for  its  claim  to  be  considered. 

B.  Determination  of  Injury 

Once  a  claimant's  potential  refund 
has  been  calculated,  we  must  determine 
whether  the  claimant  was  injured  by  its 
purchases  from  Permian,  i.e.,  whether  it 
was  forced  to  absorb  the  alleged 
overcharges.  Based  on  our  experience  in 
numerous  subpart  V  proceedings,  we 
propose  to  adopt  certain  presumptions 
concerning  injury  in  this  case.  The  use 
of  presumptions  in  refund  cases  is 
specifically  authorized  by  DOE 
procedural  regulations.  10  CFR 
205.282(e).  An  applicant  that  is  not 
covered  by  one  of  these  presumptions 
must  demonstrate  injury  in  accordance 
with  the  non-presumption  procedures 
outlines  in  the  latter  part  of  this 
Decision. 

1.  Injury  Presumptions 

The  presumptions  we  plan  to  adopt  in 
this  case  are  designed  to  allow 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expenses,  and  to  enable  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible.  We  will 
presume  that  end  users  of  Permian 
refined  products,  certain  types  of 
regulated  firms,  and  cooperatives  were 
injured  by  their  purchases  from  Permian. 
In  addition,  we  will  presume  that 
resellers  and  retailers  of  Permian 
products  submitting  small  claims  were 
injured  by  their  purchases.  On  the  other 
hand,  we  will  presume  that  resellers  and 
retailers  that  made  spot  purchases  of 
Permian  products  and  those  who  sold  it 
on  consignment  were  not  injured  by 
their  purchases.  Each  of  these 
presumptions  is  listed  below,  along  with 
the  rationale  underlying  its  use. 

a.  End  Users.  First,  in  accordance  with 
prior  subpart  V  proceedings,  we  will 
presume  that  end  users,  i.e.,  ultimate 
consumers  of  Permian  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry,  were  injured  by  the 
firm’s  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Marion  Corp.,  12  DOE 


^  85,014  (1984)  and  cases  cited  therein. 
Therefore,  end  users  need  only 
document  their  purchase  volumes  of 
Permian  products  to  demonstrate  that 
they  were  injured  by  the  alleged 
overcharges. 

b.  Regulated  firms  and  cooperatives. 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulated  by  government 
agencies  or  cooperative  agreements  do 
not  have  to  submit  detailed  proof  of 
injury.  Such  firms  routinely  would  have 
passed  through  price  increases  to  their 
customers.  Likewise,  their  customers 
would  share  the  benefits  of  cost 
decreases  resulting  from  refunds.  See, 
e.g..  Office  of  Special  Counsel,  9  DOE 

^  82,538  (1982)  [Tenneco):  Office  of 
Special  Council,  9  DOE  jj  82,545  at 
85,244  (1982)  (Pennzoil).  Such  firms 
applying  for  refunds  should  certify  that 
they  will  pass  through  any  refund 
received  to  their  customers  and  should 
explain  how  they  will  alert  the 
appropriate  regulatory  body  or 
membership  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  non-members 
will  generally  not  be  covered  by  this 
presumption. 

c.  Reseller  and  retailer  small  claims. 
Third,  we  wilt  presume  that  a  reseller  or 
a  retailer  seeking  a  refund  of  $10,000  or 
less,  excluding  accrued  interest,  was 
injured  by  Permian's  pricing  practices. 
Claimants  requesting  refunds  based  on 
purchases  of  up  to  1,440,507  gallons  of 
Permian  products  fall  into  this  category. 
In  past  proceedings,  the  OHA  has 
generally  established  the  small  claims 
threshold  at  $5,000.  However,  for  a 
number  of  reasons,  in  this  proceeding 
we  conclude  that  a  $10,000  small  claims 
threshold  is  a  more  equitable  solution. 

The  proposed  volumetric  calculated  in 
this  proceeding,  i.e.,  $0,009125,  is 
relatively  high  compared  to  volumetric 
factors  adopted  in  other  subpart  V 
special  refund  proceedings.  Our  past 
experience  with  proceedings  that 
employ  similar  volumetric  figures 
indicates  that  a  very  substantial  number 
of  the  refunds  that  are  available  to 
claimants  in  the  Permian  proceeding  will 
fall  between  $5,000  and  $10,000.  As  a 
consequence,  a  disproportionately  large 
number  of  Permian  customers  would  be 
required  to  make  a  full  demonstration  of 
injury  in  order  to  receive  the  full 
volumetric  refund  for  which  they 
qualified  if  the  $5,000  threshold  were 
used.  Despite  the  size  of  these  refunds, 
the  purchasers  involved  are  nontheless 
relatively  small  entities  that  are  unlikely 
to  have  maintained  sophisticated 
systems  of  records.  For  the  same  reason, 
in  the  absence  of  actual  records,  these 
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entities  are  also  unlikely  to  have  the 
resources  to  assemble  the  data 
necessary  to  an  alternative  showing  of 
injury.  See,  e.g.,  Agway/Davis  Oil  Co.. 
Case  No.  RF324-28  (May  24. 1991). 
Moreover,  the  consent  order  refund 
period  ended  more  than  ten  years  ago, 
records  dating  back  as  many  as  eighteen 
years  may  be  required  for  a  full 
demonstration  of  injury — and  records  of 
this  age  are  difficult  to  assemble  under 
the  best  of  circumstances.  In  a  number 
of  other  proceedings  we  have 
encountered  this  situation  and  have 
concluded  that  the  interest  of 
prospective  refund  applicants  and  those 
of  the  Department  are  best  served  by 
establishing  the  small  pruchaser  injury 
presumption  at  the  $10,000  level  rather 
than  $5,000.  See,  e.g.,  Texaco.  Inc.  20 
DOE  \  85,147  (1990).  We  propose 
adopting  a  $10,000  small  purchaser 
injury  presumption  level  in  the  Permian 
refund  proceeding  as  well.  A  small 
claimant  that  wishes  to  claim  a  refund 
below  this  level  need  only  document  the 
volumes  of  products  it  purchased  from 
Permian.  See  Texas  Oil  &  Gas  Corp..  12 
DOE  \  85.069  at  88,210  (1984).  Resellers 
and  retailers  of  Permian  products  that 
are  seeking  refunds  in  excess  of  $10,000 
must  follow  either  the  procedures  that 
are  outlined  below  in  (d)  or  those  set 
forth  in  Sub-section  2. 

d.  Resellers  and  retailers  filing  mid¬ 
level  claims.  Fourth,  in  lieu  of  making  a 
detailed  showing  of  injury,  a  reseller 
claimant  whose  allocable  share  exceeds 
$10,000  may  elect  to  receive  as  its  refund 
the  larger  of  $10,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.''  The  use 
of  this  presumption  reflects  our 
conviction  that  these  larger  claimants 
were  likely  to  have  experienced  some 
injury  as  a  result  of  the  alleged 
overcharges.  See  Marathon,  14  DOE  at 
88,515.  In  some  prior  special  refund 
proceedings,  we  have  performed 
detailed  economic  analysis  in  order  to 
determine  product-specific  levels  of 
injury.  See.  e.g..  Mobil  Oil  Corp.,  13  DOE 
f  85,339  (1985).  However,  in  Gulf  Oil 
Corp.,  16  DOE  H  85,381  at  88,737  (1987), 
we  determined  that  based  upon  the 
available  data,  it  was  accurate  and 
efficient  to  adopt  a  single  presumptive 
level  of  injury  of  40  percent  for  all 
medium-range  claimants,  regardless  of 
the  refined  product  that  they  purchased, 
based  upon  the  results  of  our  analyses 
in  prior  proceedings.  We  believe  that 


That  is,  claimants  who  purchased  between 
2.73Q.725  gallons  and  13,666.630  gallons  of  Permian 
refined  petroleum  products  during  the  consent  order 
period  (mid-level  claimants)  may  elect  to  utilize  this 
presumption.  Claimants  who  purchased  more  than 
13.666,630  gallons  may  elect  to  limit  their  claim  to 

ssonoo. 


approach  to  be  sound  in  the  absence  of 
more  detailed  information  regarding 
injury,  and  we  therefore  propose  here  to 
adopt  a  40  percent  presumptive  level  of 
injury  for  all  medium-range  claimants. 
Consequently,  an  applicant  in  this  group 
will  only  be  required  to  provide 
documentation  of  its  purchase  volumes 
of  Permian  refined  petroleum  products 
during  the  consent  order  period  in  order 
to  be  eligible  to  receive  a  refund  of  40 
percent  of  its  total  volumetric  share,  or 
$10,000.  whichever  is  greater. 

e.  Spot  purchasers.  Fourth,  resellers 
and  retailers  that  were  spot  purchasers 
of  Permian  products,  i.e.,  firms  that 
made  only  sporadic,  discretionary 
purchases,  are  presumed  not  to  have 
been  injured,  and  consequently, 
generally  will  be  ineligible  for  refunds. 
The  basis  for  this  presumption  is  that  a 
spot  purchaser  tended  to  have 
considerable  discretion  as  to  where  and 
when  to  make  a  purchase,  and  therefore, 
would  not  have  made  a  purchase  unless 
it  was  able  to  recover  the  full  amount  of 
its  purchase  price,  including  any  alleged 
overcharges,  from  its  customers.  See 
Vickers  at  85,396-7.  A  spot  purchaser 
can  rebut  this  presumption  by 
demonstrating  that  its  base  period 
supply  obligation  limited  its  discretion 
in  making  the  purchases  and  that  it 
resold  the  product  at  a  loss  that  was  not 
subsequently  recouped.  See.  e.g..  Saber 
Energy,  Inc./Mobil  Oil  Corp.,  14  DOE 

H  85,170  (1986). 

f.  Consignees.  Finally,  we  will 
presume  that  consignees  of  Permian 
products  were  not  injured  by  the  firm’s 
alleged  pricing  violations.  See.  e.g..  Jay 
Oil  Co..  16  DOE  ^  85,147  (1987).  A 
consignee  agent  is  an  entity  that  sold 
products  pursuant  to  an  agreement 
whereby  its  supplier  established  the 
prices  to  be  charged  by  the  consignee 
and  compensated  the  consignee  with  a 
fixed  commission  based  upon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  persumption  of 
non-injury  by  demonstrating  that  its 
sales  volumes  and  corresponding 
commission  revenues  declined  due  to 
the  alleged  uncompetitiveness  of 
Permian’s  pricing  practices.  See  Gulf  Oil 
Corp./C.F.  Canter  Oil  Co.,  13  DOE 

H  85,388  at  88,962  (1986). 

2.  Non-Presumption  Demonstration  of 
Injury 

A  reseller  or  retailer  whose  allocable 
share  is  in  excess  of  $10,000  that  does 
not  elect  to  receive  a  refund  under  the 
small  claims  or  mid-level  reseller 
presumptions  will  be  required  to 
demonstrate  its  injury.  There  are  two 
aspects  to  such  a  demonstration.  First,  a 
firm  is  required  to  provide  a  monthly 


schedule  of  its  banks  of  unrecouped 
increased  products  costs  for  products 
that  it  purchased  from  Permian.  Cost 
banks  should  cover  the  period  August 
19, 1973,  through  January  27. 1981.  If  a 
firm  no  longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  products,  it  may  approximate 
those  banks  by  submitting  the  following 
information  regarding  its  purchases  of 
that  product  from  all  of  its  suppliers: 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the 
product  on  May  15, 1973; 

(2)  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  the  product  during 
the  period  August  19, 1973,  through 
January  27. 1961;  and 

(3)  A  monthly  schedule  of  the  firm’s 
purchase  or  sales  volume  of  the 
products  during  the  period,  August  19. 
1973,  through  January  27, 1981. 

The  existence  of  banks  of 
unrecovered  increased  product  costs 
that  exceed  an  applicant’s  potential 
refund  is  only  the  first  part  of  an  injury 
demonstration.  A  firm  must  also  show 
that  market  conditions  forced  it  to 
absorb  the  alleged  overcharges. 
Generally,  we  will  infer  this  to  be  true  if 
the  prices  the  applicant  paid  Permian 
were  higher  than  average  market  prices 
for  the  same  level  of  distribution.® 
Accordingly,  a  claimant  attempting  to 
demonstrate  injury  should  submit  a 
monthly  schedule  of  the  weighted 
average  prices  that  it  paid  Permian  for 
products  during  the  period  August  19, 
1973  through  January  27, 1981. 

If  a  reseller  or  retailer  that  is  eligible 
for  a  refund  in  excess  of  $10,000  does 
not  possess  the  cost  bank  and  purchase 
price  information  described  above,  it 
can  still  apply  for  a  refund  of  $10,000 
plus  accrued  interest,  using  the  small 
claims  presumption.  If.  however,  a  firm 
provides  the  above-mentioned  data  and 
we  subsequently  conclude  that  the  firm 
should  receive  a  refund  of  less  than  the 
$10,000  small  claims  threshold,  the  firm 
cannot  opt  for  a  full  $10,000  refund. 

V.  Allocation  Claims 

We  may  also  receive  claims  based 
upon  Permian’s  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  under  the  DOE  allocation 
regulations.  See  10  CFR  part  211.  Any 
such  applications  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 


”  We  generally  obtain  average  market  price 
information  from  Platt's  Oil  Price  Handbook  and 
Oilmanac  (Piatt's).  If  price  data  for  a  particular 
product  is  not  available  in  Platt's,  the  burden  of 
supplying  alternative  information  will  be  on  the 
claimant.  See  Aw!.no:I  U.S.A..  Jnc./Behni  Family 
Corporation.  15  DOE  f  85,419  (1987). 
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cases  such  as  Standard  Oil  Company 
(Indiana),  IQ  DOE  |  85,048;  OKC  Carp./ 
Town  &  Country  Markets,  Inc.,  12  DOE 
f  85,094  (1984);  and  Marathon  Petroleum 
Co./Research  Fuels,  Inc.,  19  DOE 
n  85,575  at  89,049-50  (1988)  [Marathon/ 
RFI),  aff'd.  Research  Fuels,  Inc.  v.  DOE, 
No.  CA3-89-2983-G  (N.D.  Tex.  October 
3, 1991).  These  standards  generally 
require  an  allocation  claimant  to 
demonstrate  the  existence  of  a  supplier/ 
purchaser  relationship  with  the  consent 
order  firm  and  the  likelihood  that  the 
consent  order  firm  failed  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  to  the  claimant  under  10  CFR 
part  211.  In  addition,  the  claimant 
should  provide  evidence  that  it  had 
contemporaneously  notified  the  DOE  or 
otherwise  sought  redress  from  the 
alleged  allocation  violation.  Finally,  the 
claimant  must  establish  that  it  was 
injured  and  document  the  extent  of  the 
injury.  Claimants  who  make  a 
reasonable  demonstration  of  an 
allocation  violation  may  receive  a 
refund  based  on  the  profit  lost  as  a 
result  of  their  failure  to  receive  the 
allocated  product. 

In  our  evaluation  of  whether 
allocation  claims  meet  these  standards, 
we  will  consider  various  factors.  For 
example,  we  will  seek  to  obtain  as  much 
information  as  possible  about  the 
agency’s  treatment  of  complaints  made 
to  it  by  the  claimant.  We  will  also  look 
at  any  affirmative  defenses  that  Permian 
may  have  had  to  the  alleged  allocation 
violation.  See  Marathon  Petroleum  Co./ 
Research  Fuels,  Inc.,  19  DOE  U  85,575 
(1989).  In  assessing  an  allocation 
claimant’s  injury,  we  will  evaluate  the 
effect  of  the  alleged  allocation  violation 
on  its  entire  business  operations  with 
particular  reference  to  the  amount  of 
product  that  it  received  from  suppliers 
other  than  Permian.  In  determining  the 
amount  of  an  allocation  refund,  we  will 
utilize  any  information  that  may  be 
available  regarding  the  portion  of  the 
Consent  Order  fund  that  the  agency 
attributed  to  allocation  violations  in 
general  and  to  the  specific  allocation 
violation  alleged  by  the  claimants. 
Finally,  since  the  Consent  Order  reflects 
a  compromise  of  the  issues  involved  in 
the  enforcement  proceedings  against 
Permian  and  the  Consent  Order  amount 
is  less  than  Permian’s  potential  liability 
in  those  proceedings,  we  will  reduce 
allocation  refunds  which  would 
otherwise  be  disproportionately  large. 
See  Amtel,  Inc./Whitco,  Inc.,  19  DOE 
^  85,319,  at  88,596  (1989)  (refund  reduced 
by  the  ratio  of  the  settlement  fund  to  the 


aggregate  amount  of  alleged 
overcharges),®  . 

VI.  Distribution  of  Remaining  Funds 

In  the  event  that  money  remains  in  the 
refined  product  pool  of  funds  after  all 
meritorious  refund  applications  have 
been  processed,  the  residual  funds  in  the 
Permian  refined  product  escrow  account 
will  be  disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
and  Distribution  Act  of  1986  (PODRA). 

15  U.S.C.A.  ^  4501-4507  (West  Supp. 
1989). 

It  is  Therefore  Ordered  That: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Permian 
Corporation  pursuant  to  the  Consent 
Order  executed  on  June  25, 1982,  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  92-25299  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  64S0-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4522-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seg.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB),for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  18, 1992. 

FOR  FURTHER  INFORMATION  OR  TO 
OBTAIN  A  COPY  OF  THIS  ICR,  CONTACT: 

Sandy  Farmer  at  EPA  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OfHce  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Health  and  Safety  Data 
Reporting:  Submission  of  Lists  and 
Copies  of  Health  and  Safety  Studies 
(EPA  ICR  No.  0575.06:  OMB  No.  2070- 
0004).  This  is  an  extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Abstract:  Under  this  collection, 
chemical  manufacturers  and  processors 

*  If  we  receive  numerous  allocation  claims,  we 
may  adopt  a  more  general  formula  for  calculating 
refunds  based  on  alleged  allocation  violations. 


must  submit  to  EPA  results  of  health  and 
safety  studies  pertaining  to  specified 
chemicals.  They  are  also  required  to 
submit  a  list  of  those  studies  and  the 
studies  in  progress.  EPA  will  use  the 
information  to  support  its  investigation 
of  the  risk  posed  by  listed  chemicals  on 
human  health  and  the  environment  and, 
in  particular,  to  support  its  decisions  on 
whether  to  require  industry  to  test 
chemicals  under  section  (a)  of  TSCA. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  13  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions, 
search  data  sources,  gather  the  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  Manufacturers  and 
Processors  of  Chemical  Substances. 
Estimated  No.  of  Respondents:  637. 
Estimated  No.  of  Responses  per 
Respondent:  Varies. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,104  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street,  SW., 
Washington,  DC,  20460. 
and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 

725  17th  Street,  NW.,  Washington,  DC, 
20530. 

Dated:  October  8, 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  92-25270  Filed  10-16-92;  8:45  am] 
BILLING  CODE  6S60-50-F 

[OPPTS-00126:  FRL-4169-4] 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA);  Coordinating 
Committee  and  Projects;  Open 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Coordinating  Committee 
and  the  five  Projects  of  the  Forum  on 
State  and  Tribal  Toxics  Action 
(FOSTTA)  will  hold  meetings  at  the  time 
and  place  listed  below  in  this  notice. 

The  meetings  are  open  to  the  public. 
DATES:  The  meetings  are  scheduled  as 
follows: 
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1.  The  Coordinating  Committee  and 
all  the  Projects  will  hold  a  meeting 
November  9  and  10. 

2.  The  Projects  will  meet  November  9 
and  10  from  8  a.ni.  to  5  p.m.  and 
November  10  from  8  a.m.  to  noon.  On 
November  9  there  will  be  a  plenary 
session  on  environmental  equity  issues. 
The  Coordinating  Committee  will  meet 
on  November  10  from  noon  to  3  p.m. 
ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn.  480  King  St., 
Alexandria,  VA. 

FOR  FURTHER  MffORMATION  CONTACT:  By 

mail:  Shirley  Pate,  Office  of  Compliance 
Monitoring  (EN-342),  Environmental 
Protection  Agency.  401  M  St,  SW.. 
Washington.  OC  20460,  or  Sarah 
Hammond,  Office  of  Pollution 
Prevention  and  Toxics  (TS-799).  at  the 
same  address.  By  telephone:  Shirley 
Pate  can  be  reached  at  (202)  260-8318 
and  Sarah  Hammond  at  (202)  260-7258. 
SUPPLEMENTARY  INFORMATION: 

FOSTTA,  a  group  of  Slate  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  States  and  between  the 
States  and  U.S.  EPA’s  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS).  FOSTTA  currently 
consists  of  the  Coordinating  Committee 
and  five  issue-specific  Ihiojects.  The 
Projects  are:  (1)  The  Chemical 
Information  Management  Project:  (2) 

The  State  and  Tribal  Enhancement  and 
Decentralization  Project;  (3)  The 
Pollution  Prevention  Project:  (4)  The 
Chemical  Management  Ihnject;  and  (5) 
The  Lead  (Pb)  Project. 

Dated:  October  9. 1992. 

Michael  M.  Stahl, 

Director,  Office  of  Compliance  Monitoring. 

(FR  Doc.  92-25271  Filed  10-16-92;  8:45  am) 
BILUNQ  CODE  «9«e-S0-F 

(OPP-00338;  FRL-4167-8) 

Ethylene;  Pesticide  Reregistration 
Eligibility  Documents;  Availability  for 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of 
reregistration  eligibility  documents: 
opening  of  public  comment  period. 

summary:  This  Notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Document  (RED)  for  the  active 
ingredient  ethylene,  and  the  start  of  a 
6(>-day  public  comment  period.  The  RED 
for  ethylene  is  the  Agency's  formal 
regulatory  assessment  of  the  health  and 
environmental  data  base  of  the  subject 
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chemical,  and  presents  the  Agency’s 
determination  regarding  which 
pesticidal  uses  of  ethylene  are  eligible 
for  reregistration. 

DATES:  W'ritten  comments  on  the  RED 
must  be  submitted  by  December  18. 1992 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
“OPP-00338"  should  be  submitted  to:  By 
mail:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington.  DC 
20460.  In  person,  deliver  comments  to: 

Rm.  1132,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures'  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 

Information  not  marked  confidential  will 
be  included  in  the  public  docket  without 
prior  notice.  The  public  docket  and 
docket  index  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

To  request  a  copy  of  the  above  RED, 
or  a  Red  Fact  Sheet,  contact  the  Public 
Response  and  Program  Resources 
Branch,  in  Rm.  1132,  CM  #2,  at  the 
address  given  above  or  call  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  questions  on  the  RED  should 
be  directed  to  the  chemical  review 
manager,  Ruby  Whiters,  at  (703)  306- 
8079. 

SUPPLEMENTARY  INFORMATION:  The 

Agency  has  issued  a  Reregistration 
Eligibility  Document  for  the  pesticidal 
active  ingredient:  ethylene.  Under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  in  1988, 
EPA  is  conducting  an  accelerated 
reregistration  program  to  reevaluate 
existing  pesticides  to  make  sure  they 
meet  current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  the  chemical  ethylene  is 
sufficient  to  allow  EPA  to  conduct  a 
reasonable  risk  assessment  for  all  uses. 
Therefore.  EPA  has  determined  that  all 
currently  registered  products  containing 
ethylene  as  an  active  ingredient  are 
eligible  for  reregistration. 

All  registrants  of  products  containing 
ethylene  have  been  sent  the  appropriate 
RED  and  must  respond  to  the  labeling 
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requirements  on  the  active  ingredient 
within  8  months  of  receipt.  These 
products  will  not  be  reregistered  until 
adequate  confidential  statements  of 
formula  have  been  submitted  and  all 
necessary  product  label  changes  are 
implemented. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing  the 
RED  as  a  final  document  with  a  60-day 
comment  period.  Although  the  60-day 
public  comment  period  does  not  affect 
the  registrant’s  response  due  date,  it  is 
intended  to  provide  an  opportunity  for 
public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency  and  if  any  of 
those  comments  impact  on  the  RED, 

EPA  will  issue  an  amendment  to  the 
RED  and  publish  a  Federal  Register 
Notice  announcing  its  availability. 

Dated:  September  29. 1992. 

Peter  Caulkins, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Ooc.  92-25272  Filed  10-16-92: 8:45  amj 
BILUNO  CODE  SSeO-SO-f 

[OPP-180878;  FRL  4166-4] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Sodium 
Tetrathlocarbonate;  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  California 
Envirotunental  Protection  Agency. 
Department  of  Pesticide  Regulation 
(hereafter  referred  to  as  the 
“Applicant”)  for  use  of  the  pesticide 
sodium  tetrathiocarbonate  (CAS  No. 
734569-9)  to  control  Phylloxera  on 
approximately  46,700  acres  of  grapes  in 
Mendocino,  Napa,  and  Sonoma  counties 
of  California.  In  accordance  with  40  CFR 
166.24.  EPA  is  soliciting  public  comment 
before  making  the  decision  whether  or 
not  to  grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  November  3. 1992. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ’‘OPP-180878,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch.  Field 
Operations  Division  (H7506C).  Office  of 


Federal  Register  /  Vol.  57.  No.  202  /  Monday,  October  19.  1992  /  Notices 


47643 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 

Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  maridng 
any  part  or  all  of  that  information  as 
“Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Stanton,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number.  Rm.  718,  Crystal  Mall 


#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  (708-305-6359). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  use  of  the  insecticide, 
sodium  tetrathiocarbonate,  available  as 
Enzone  from  Unocal  Agriproducts, 

Union  Oil  Company  of  California,  to 
control  Phylloxera  on  approximately 
46,700  acres  of  grapes  in  Mendocino, 
Napa,  and  Sonoma  counties  of 
California.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant,  grape 
phylloxera  (Daktulosphaira  vitifoliae) 
has  infested  many  of  California's  North 
Coastal  vineyards.  Traditionally,  this 
pest  has  been  controlled  by  planting 
resistant  grape  root  stock,  primarily 
AxR#l  root  stock  and,  to  a  lesser 
extent.  Saint  George  root  stock.  Both  of 
these  root  stocks  performed  well  against 
phylloxera  until  a  new  strain  (biotype  B) 
of  phylloxera  was  identiHed  in  1983. 
Grapes  planted  on  AXR#1  root  stock 


are  not  resistant  to  biotype  B  phylloxera 
and  can  be  injured  or  killed  by  the  pest. 
Until  this  year  carbofuran  was  available 
to  control  phylloxera  on  susceptible  root 
stock.  However,  in  March,  1992,  all 
permits  for  the  use  of  carbofuran  on 
grapes  in  Mendocino,  Napa,  and 
Sonoma  counties  were  canceled 
because  of  high  bird  mortality  following 
carbofuran  use.  According  to  the 
Applicant,  there  are  no  alternative 
pesticides  available  for  use  on  grapes 
infested  with  biotype  B  phylloxera  in 
Napa  and  Sonoma  counties,  or  grapes  in 
Mendocino  county  with  root  st(^  that 
is  not  resistant  to  the  original  biotype  A 
phylloxera.  If  an  effective  insecticide  is 
not  made  available  to  growers  in  these 
counties,  significant  economic  losses  are 
expected  to  occur.  Under  North  Coast 
conditions,  vineyards  infested  with 
phylloxera  would  become  non¬ 
productive  within  five  years,  resulting  in 
losses  of  $4,000  per  acre  or  more. 

Studies  have  shown  that  sodium 
tetrathiocarbonate  is  effective  against 
phylloxera. 

The  product,  Enzone,  containing  31.8 
percent  sodium  tetrathiocarbonate  and 
68.2  percent  inert  ingredients,  would  be 
applied  under  the  proposed  exemption. 
Chemigation  through  drip,  flood  and 
furrow  irrigation  systems;  and  shank 
applications  would  be  permitted  under 
the  proposed  exemption  as  follows: 


Method 

Recommended 

Part  Per  Mrtlion  Active 
Ingredients 

Hours  Injection 

Gallons  ol  Product  Per 
Acre 

No.  of  Applications  Per 
Year 

Maximum  Gallons  Per 
Acre  Per  Year 

Drip _ 

700-1450 

6-12 

5-30 

2-6 

75 

FkxxJ  and  Furrow . . . 

250-500 

Up  to  6 

20-60 

1-3 

100 

Shank . 

25-50 

1-3 

100 

2 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  speciHc  exemption 
proposing  use  of  a  new  chemical  (i.e.,  an 
active  ingredient  not  contained  in  any 
currently  registered  pesticide)  [40  CFR 
166.24  (a)(1)].  Sodium  tetrathiocarbonate 
is  a  new  dhemical. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 


California  Department  of  Agriculture, 
Department  of  Pesticide  Regulation. 

Dated:  September  23, 1992. 

Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  92-25273  Filed  10-16-92;  8:45  am] 
BILUNQ  CODE  SSSO-SO-F 


[FRL-4523-3] 

Gamer  Road  Drum  Dump  Site; 
Proposed  Settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 


summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Comptensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Gamer  Road  Drum  Dump  Site,  Jasper, 
Alabama,  with  R.N.B.,  Inc.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
fH'oposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall.  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region  IV,  345  Courtland 
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Street,  NE..  Atlanta,  Georgia  30365,  (404) 
347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the. 
date  of  publication. 

Dated;  September  18, 1992. 

Joseph  R.  Franzmathes, 

Director,  Waste  Management  Division. 

(FR  Doc.  92-25268  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  6S60-50-M 


IFRL-4523-2] 

J.L  Waste  Oil  Site;  Proposed 
Settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
J.L.  Waste  Oil  Site,  Augusta,  Georgia, 
with  the  United  States  Department  of 
Veterans  Affairs.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Carolyn  McCall, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S.  EPA,  Region 
IV,  345.Courtland  Street,  NE.,  Atlanta, 
Georgia  30365,  (404)  347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the 
date  of  publication. 

Dated;  September  28, 1992. 

H.  Kirk  Lucius, 

Director,  Waste  Management  Division. 

(FR  Doc.  92-25269  Filed  10-16-92:  8:45  am] 
BILLING  CODE  6560-S0-M 


[OPPTS-140192:  FRL-4165-7] 

Access  to  Confidential  Business 
Information  by  Hampshire  Research 
Associates 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized 
Hampshire  Research  Associates  (HRA), 
of  Alexandria,  Virginia,  under 
subcontract  to  its  contractor  ICF 
International,  Incorporated,  of  Fairfax, 
Virginia,  for  access  to  information  which 


has  been  submitted  to  EPA  under 
sections  5  and  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D&-0116,  contractor 
HRA,  of  1600  Cameron  Street,  Suite  100, 
Alexandria,  VA,  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  analyzing  new  chemical  use, 
production,  and  type  data. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-D8-0116,  HRA  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  5  and  8  of  TSCA  to 
perform  successfully  the  duties  specified 
under  the  contract.  HRA  personnel  will 
be  given  access  to  information 
submitted  to  EPA  under  sections  5  and  8 
of  TSCA.  Some  of  the  information  may 
be  claimed  or  determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  July  16, 1990  (55  FR 
28935),  HRA  was  authorized  for  access 
to  CBI  submitted  to  EPA  under  sections 
5  and  8  of  TSCA.  EPA  is  issuing  this 
notice  to  reissue  HRA’s  access  to  TSCA 
CBI  under  contract  number  68-D8-0116. 
EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
5  and  8  of  TSCA  that  EPA  may  provide 
HRA  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1992. 

HRA  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  October  6, 1992. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-25274  Filed  10-16-92:  8:45  am) 
BILLING  CODE  6560-50-F 


IOPPTS-140191;  FRL-4165-6] 

Access  to  Confidential  Business 
Information  by  Research  Triangle 
Institute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  its 
contractor.  Research  Triangle  Institute 
(RTI),  of  Research  Triangle  Park,  North 
Carolina,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
section  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-02-3056,  contractor 
RTI,  of  3040  Cornwallis  Road,  Research 
Triangle  Park,  NC,  will  assist  the  Office 
of  Air  Quality  Planning  and  Standards 
in  developing  performance  standards  for 
national  emission  standards  for 
hazardous  air  pollutants. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-02-3056,  RTI  will 
require  access  to  CBI  submitted  to  EPA 
under  section  8  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  RTI  personnel  will  be  given 
access  to  information  submitted  to  EPA 
under  section  8  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  14, 1990 
(55  FR  47533),  RTI  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
section  8  of  TSCA.  EPA  is  issuing  this 
notice  to  extend  RTFs  access  to  TSCA 
CBI  under  a  contract  extension. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
8  of  TSCA  that  EPA  may  provide  RTI 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
only  at  EPA  facilities,  or  at  RTFs 
Research  Triangle  Park,  NC  facility. 

RTI  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
"Contractor  Requirements  for  the 
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Control  and  Security  of  TSCA 
Confidential  Business  Information’* 
secmity  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  RTl's  site.  EPA  will 
approve  RTI’s  security  certification 
statement,  perform  the  required 
inspection  of  its  facility,  and  ensure  that 
the  facility  is  in  compliance  with  the 
manual.  Upon  completing  review  of  the 
CBI  materials,  RTI  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1993. 

RTI  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  September  28, 1992. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  (ff  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-25275  Filed  10-16-92;  8:45  amj 
BHJJNG  CODE  6560-50-f 


lOPPTS-140193;  FnL-4166-71 

Access  to  Confidentiai  Business 
Information  by  Meridian  Research, 
Incorporated,  and  Subcontractors 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Meridian  Research. 
Incorporated  (MER),  of  Silver  Spring, 
Maryland,  and  its  subcontractors. 
Eastern  Research  Group,  Incorporated 
(ERG),  of  Lexington,  Massachusetts; 
Mathtech,  Incorporated  (MAT),  of  Falls 
Church,  Virginia;  and  Science 
Applications  International  Corporation 
(SAIC),  of  Falls  Church,  Virginia  for 
access  to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 

DATES;  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545, 401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD;  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D2-0132,  contractor 
MER,  of  1010  Wayne  Avenue,  Silver 


Spring.  MD,  and  its  subcontractors, 

ERG,  of  110  Hartwell  Avenue, 

Lexington,  MA;  MAT,  of  5111  Leesburg 
Pike,  Fails  Church,  VA;  and  SAIC,  of 
7600-A  Leesburg  Pike,  Falls  Church.  VA 
will  assist  the  Of^ce  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
performing  economic  and  regulatory 
impact  analyses  of  actual  or  potential 
EPA  actions  taken  under  TSCA. 

In  accordance  with  40  CFR  2.306(j), 

EPA  has  determined  that  under  EPA 
contract  number  6&-D2-0132,  MER  and 
its  subcontractors  will  require  access  to 
CBI  submitted  to  EPA  under  all  sections 
of  TSCA  to  perform  successfully  the 
duties  speciHed  under  the  contract.  MER 
and  its  subcontractor  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
MER  and  its  subcontractors  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters,  MER's,  and  its 
subcontractor’s  facilities  only. 

MER,  ERG.  MAT,  and  SAIC  will  be 
authorized  access  to  TSCA  CBI  at  their 
above  listed  facilities,  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Conndential  Business  Information" 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  MER’s,  ERG’s, 
MATS,  and  SAIC’s  sites,  EPA  will  ' 
approve  their  security  certification 
statements,  perform  the  required 
inspection  of  their  facilities,  and  ensure 
that  the  facilities  are  in  compliance  with 
the  manual.  Upon  completing  review  of 
the  CBI  materials,  MER,  ERG,  MAT,  and 
SAIC  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1996. 

MER.  ERG,  MAT,  and  SAIC  p>ersonnel 
will  be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

In  an  unrelated  matter,  ERG  was 
granted  TSCA  CBI  access  authorization 
under  EPA  contract  number  68-DO-0020, 
as  published  in  the  Federal  Registers  of 
January  11, 1991  (56  FR  1185),  and  June 
3, 1992  (57  FR  23404).  EPA  is  issuing  this 
notice  to  allow  ERG  access  to  TSCA  CBI 
at  their  Lexington.  MA  facility  under 
contract  number  66-DO-0020.  All  other 
aspects  of  the  contract  remain  the  same. 


Dated:  September  28, 1992. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-25276  Piled  lO-lB-92;  8:45  am) 
BtLUNG  CODE  6S40-50-F 


[OPPTS-51806;  FRL-4169-9] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufactxure  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  175  such  IMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  92-1349,  92-1350,  October  18, 1992. 

P  92-1351,  November  18, 1992. 

P  92-1352,  92-1353,  92-1354,  92-1355, 
November  21, 1992. 

P  92-1356,  November  18. 1992. 

P  92-1357,  November  21, 1992. 

P  92-1358,  92-1359,  92-1360, 

November  22, 1992. 

P  92-1361,  November  21, 1992. 

P  92-1362,  92-1363,  92-1364,  92-1365, 
92-1366,  92-1367,  November  22, 1992. 

P  92-1368,  92-1369,  92-1370,  92-1371, 
November  23, 1992. 

P  92-1372,  November  24, 1992. 

P  92-1373,  92-1374,  92-1375,  92-1376, 
92-1377,  92-1378, 92-1379,  November  25, 
1992. 

P  92-1380,  92-1381,  92-1382,  92-1383, 
92-1384,  92-1385,  92-1386,  92-1387,  92- 
1388,  92-1389,  92-1390,  92-1391,  92-1392, 
92-1393,  92-1394,  November  28, 1992. 

P  92-1395,  92-1396,  92-1397,  92-1398, 
92-1399,  92-1400,  92-1401,  92-1402, 
November  29, 1992. 

P  92-1403,  92-1404,  92-1405,  92-1406, 
92-1407,  92-1408,  92-1409,  92-1410, 
November  30. 1992. 

P  92-1411, 92-1412,  December  1, 1992. 

P  92-1413,  92-1414,  92-1415,  December 
2,1992. 

P  92-1416,  92-1417,  92-1418,  92-1419, 
92-1420,  92-1422,  92-1423,  92-1424,  92- 
1425, 92-1426,  92-1427,  92-1428,  92-1429, 
92-1430,  92-1431,  92-1432,  92-1433,  92- 
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1434,  92-1435,  92-1436,  92-1437,  92-1438, 
December  7, 1992. 

P  92-1439,  92-1440,  92-1441, ‘92-1442, 
92-1443,  December  8, 1992. 

P  92-1444,  92-1445,  December  9, 1992. 

P  92-1446,  92-1447,  December  12, 1992. 

P  92-1448,  92-1449,  92-1450,  92-1451, 
December  13, 1992. 

P  92-1452,  92-1453,  92-1454,  92-1455, 
December  15, 1992. 

P  92-1456,  92-1457,  92-1458,  92-1459, 
92-1460,  92-1461,  December  16, 1992. 

P  92-1462,  92-1463,  92-1464,  92-1465, 
92-1466,  92-1467,  92-1468,  92-1469,  92- 
1470,  92-1471,  December  19, 1992. 

P  92-1472,  92-1473,  92-1474,  92-1475, 
92-1476,  92-1477,  92-1478,  92-1479, 
December  20, 1992. 

P  92-1480,  92-1481,  92-1482,  92-1483, 
92-1484,  92-1485,  92-1486,  December  21, 
1992. 

P  92-1487,  92-1488,  92-1489,  92-1490, 
December  22, 1992. 

P  92-1492,  92-1493,  92-1494,  92-1495, 
92-1496,  92-1497,  December  23, 1992. 

P  92-1498,  December  24, 1992. 

P  92-1499,  92-1500,  92-1501,  December 

26. 1992. 

P  92-1502,  92-1503,  92-1504,  92-1505, 
92-1506,  92-1507,  92-1508,  92-1509, 
December  27, 1992. 

P  92-1510,  92-1511,  December  26, 1992. 

P  93-1,  December  30, 1992. 

P  93-2,  93-3,  93-4,  93-5,  93-6,  93-7,  93- 
8,  93-9,  93-10,  93-11,  93-12,  93-13,  93-14, 
January  2, 1993. 

Written  comments  by: 

P  92-1349,  92-1350,  October  18, 1992. 

P  92-1351,  October  19, 1992. 

P  92-1352,  92-1353,  92-1354,  92-1355, 
October  22, 1992. 

P  92-1356,  October  19, 1992. 

P  92-1357,  October  22, 1992. 

P  92-1358,  92-1359,  92-1360,  October 

23. 1992. 

P  92-1361,  October  22, 1992. 

P  92-1362,  92-1363,  92-1364,  92-1365, 
92-1366,  92-1367,  October  23, 1992. 

P  92-1368,  92-1369,  92-1370,  92-1371, 
October  24, 1992. 

P  92-1372,  October  25, 1992. 

P  92-1373,  92-1374,  92-1375,  92-1376, 
92-1377, 92-1378,  92-1379,  October  26, 
1992. 

P  92-1380.  92-1381,  92-1382,  92-1383, 
92-1384,  92-1385,  92-1386,  92-1387, 92- 
1388,  92-1389,  92-1390,  92-1391,  92-1392, 
92-1393,  92-1394,  October  29. 1992. 

P  92-1395,  92-1398,  92-1397,  92-1398, 
92-1399,  92-1400,  92-1401,  92-1402, 
October  30, 1992. 

P  92-1403,  92-1404,  92-1405,  92-1406, 
92-1407,  92-1408,  92-1409,  92-1410, 
October  31, 1992. 

P  92-1411,  92-1412,  November  1. 1992. 

P  92-1413,  92-1414,  92-1415, 
November  2, 1992. 

P  92-1416,  92-1417,  92-1418,  92-1419, 
92-1420,  92-1422,  92-1423,  92-1424,  92- 


1425,  92-1426,  92-1427,  92-1428,  92-1429, 
92-1430.  92-1431,  92-1432,  92-1433,  9^- 
1434,  92-1435,  92-1436,  92-1437,  92-1438, 
November  7, 1992.  , 

P  92-1439,  92-1440,  92-1441,  92-1442, 
92-1443,  November  8, 1992. 

P  92-1444,  92-1445.  November  9. 1992. 

P  92-1446,  92-1447,  November  12. 

1992. 

P  92-1448,  92-1449,  92-1450,  92-1451, 
November  13. 1992. 

P  92-1452,  92-1453,  92-1454,  92-1455, 
November  15, 1992. 

P  92-1456,  92-1457,  92-1458,  92-1459, 
92-1460,  92-1461,  November  16, 1992. 

P  92-1462,  92-1463,  92-1464,  92-1465, 
92-1466,  92-1467,  92-1468,  92-1469,  92- 
1470,  92-1471,  November  19, 1992. 

P  92-1472,  92-1473.  92-1474,  92-1475, 
92-1476,  92-1477.  92-1478.  92-1479, 
November  20, 1992. 

P  92-1480,  92-1481,  92-1482,  92-1483, 
92-1484,  92-1485,  92-1486,  November  21. 
1992. 

P  92-1487,  92-1488,  92-1489,  92-1490, 
November  22, 1992. 

P  92-1492,  92-1493,  92-1494,  92-1495, 
92-1496,  92-1497,  November  23, 1992. 

P  92-1498,  November  24, 1992. 

P  92-1499,  92-1500,  92-1501, 

November  26, 1992. 

P  92-1502,  92-1503,  92-1504,  92-1505, 
92-1506,  92-1507,  92-1508,  92-1509, 
November  27, 1992. 

P  92-1510,  92-1511,  November  26. 

1992. 

P  93-1,  November  30, 1992. 

P  93-2,  93-3,  93-4,  93-5,  93-6,  93-7,  93- 
8,  93-9,  93-10,  93-11,  93-12,  93-13,  93-14, 
December  3, 1992. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OPPTS-51806)’’  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW..  Rm.  201ET. 
Washington,  DC.  20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC, 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  amidst  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,Monday  through 
Friday,  excluding  legal  holidays. 


P 92-1348 

Manufacturer.  Exoxon  Chemical  ; 
Company.  “  ^  ^ 

Chemical.  (S)  Tall  oil,  maleated, 
esters  with  triethanolamine. 

Use/Production.  (S)  Oilfield  corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  1472  ppm 
species  (daphnioa  magna).  Skin 
sensitization:  negative  species  (guinea 
pig)- 

P 92-1350 

Manufacturer.  Exoxon  Chemical 
Company. 

Chemical.  (S)  Tall  oil,  maleated. 
compounds  with  diethylenetriamine  tall 
oil  reaction  products. 

Use/Production.  (S)  Oilfield  corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.0  g/kg  species  (rat). 

P 92-1351 

Importer.  Confidential. 

Chemical  (G)  Polyol  ester. 
Use/Import.  (G)  Compressor  oil. 
Import  range:  Confidential. 

P  92-13^2 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Aliphatic  dicarboxylic 
acid  saly. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range:  100- 
2,600  kg/yr. 

P 92-1353 

Manufacturer.  Confidential. 
Chemical  (G)  Water  reducible  alkyd 
resin. 

Use/Production.  (S)  Clear  coating  and 
black  enamels.  Prod,  range: 

Confidential. 

P 92-1354 

Manufacturer.  Confidential. 
Chemical  (G)  Water  reducible  alkyd 
resin. 

Use/Production.  (S)  Automotive 
coating.  Prod,  range:  Confidential. 

P 92-1355 

Manufacturer.  Confidential. 
Chemical  (G)  Water-reducible  alkyd 
resin. 

Use/Production.  (S)  Paints  and 
enamels.  Prod,  range:  Confidential. 

P 92-1356 

Importer.  Elf  Atochem  North 
America. 

Chemical  (S)  Benzene,  chloromethyl 
reaction  products  with  toluene. 

Use/Import.  (S)  Dielectric  fluid  for 
capacitor.  Import  range:  450,000. 
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Toxicity  Data.  Acute  oral  toxicity: 
LD50  3,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LX)50  >  2  g/kg  species 
(rabbit).  Static  acute  toxicity:  time  LC50 
8h3.8  mg/1  species  (zebra  fish).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 

pis)- 

P 92-1357 

Manufacturer.  Surface  Chemicals  of 
Florida. 

Chemical.  (G)  Ethoxylated 
alkylaminocarboxylate. 

Use/Production.  (G)  Emulsifing, 
surfactant.  Prod,  range:  55,000  kg/yr. 

P  92-1358 

Imported.  Confidential. 

Chemical.  (G)  Perfluorinated  cyclo 
oxyaliphatic  polymer. 

Use/Import.  (G)  Insulation,  coating 
and  op[ical  material.  Import  range: 
Confidential. 

P 92-1359 

Importer.  ConHdential. 

Chemical.  (G)  Spiropolycyclic  ketone. 
Use/Import.  (G)  Ingredient  in 
consumer  products.  Import  range:  1,000- 
5,000 1^/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  species  (rat).  Skin 
irritation:  strong  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
pig)- 

P 92-1380 

Manufacturer.  OCG  Electronic 
Materials,  Inc. 

Chemical.  (G)  Trialkoxylated 
amidocarboxylic  silane. 

Use/Production.  (S)  Adhesive 
promoter  for  polymer  coating.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 
Skin  irritation:  negligible  species 
(rabbit). 

P  92-1361 

Importer.  Zeon  Chemicals  USA,  Inc. 
Chemical.  (G)  Butadiene  copolymer. 
Use/Import.  (S)  Adhesive  for  fibers 
and  rubber.  Import  range:  1,000-3,000 
kg/yr. 

P 92-1362 

Manufacturer.  Hoechst  Celanese  ' 
Corporation. 

Chemical.  (G)  Polymer  from  aromatic 
amine  maleimide  and  a  vinyl 
comonomer. 

Use /Production.  (G)  Coating  resin. 
Prod,  range:  ConHdential. 


9  92-1363 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Polyhydroxy  aromatic 
ketone. 

Use/Import.  (G)  Poyol  for 
esterification  reaction.  Import  range: 
Confidential. 

P 92-1364 

Manufacturer.  Hoechst  Celanese 
Corporation.  i 

Chemical.  (G)  Tetramethyl  ammonium 
salts  of  alkylbenzene  sulfonic  acid. 

Use/Production.  (S)  Ingredient  in  • 
developer  for  photoresist.  Prod,  range: 
Confidential. 

Toxicity  Data.  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (human). 

P 92-1365 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Diazonaphoquinone 
sulfonic  ester. 

Use/Production.  (S)  Photosensitizer. 
Prod,  range:  ConHdential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg.  Acute  dermal 
toxicity:  LO50  >  2.0  g/kg  species 
(rabbit).  Eye  irritation:  slight  species 
(rabbit).  Mutagenicity:  positive.  Skin 
irritation:  negligible  species  (rabbit). 

Skin  sensitization:  negative  species 
(guinea  pig). 

P 92-1366 

Importer.  FMC  Corporation. 

Chemical.  (S)  Acrylic  acids:  2- 
(Hydroxyphosphinyl)-2-propanol, 
monosodium  salt;  sodium  persulfate; 
sodium  hydroxide;  (form  salt);  (oxidizing 
agent-doesn’t  enter  polymer)  sodium 
hydrochlorite. 

Use/Import.  (S)  Corrosion  control 
agent  for  coding  systems.  Import  range: 
ConBdential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P 92-1367 

Manufacturer.  Confidential. 
Chemical.  (G)  Amino  acrylate 
copolymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 92-1368 

Manufacturer.  Confidential. 
Chemical.  (G)  Amino-modified 
silicone-polymer  copolymer. 

Use/Production.  (G)  Textile  treating 
additive.  Prod,  range:  Confidential. 

P 92-1369 

Importer.  Confidential. 


Chemical.  (G)  Fatty  acid  ester. 
Use/lmporL  (G)  Metal  treating  - 
additive.  Import  range:  Confidential. 

P 92-1370 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Polymer  of  alkylene 
oxides,  alkyl  dicarboxylic  acid  and 
alkyliminobisethanol. 

Use/Import.  (S)  Crude  oil  dehydration 
and  demulsification.  Import  range: 
Confidetial. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Static 
acute  toxicity:  10-150  mg/L  96H  species 
(zebra  fish).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  none  species 
(rabbit). 

P 92-1371 

Manufacturer.  Confidential. 

Chemical.  (G)  Epoxy  alkyl  modified 
silicone-polyether  copolymer. 

Use/Production.  (G)  Fabric  softener 
and  chemical  intermediate.  Prod,  range: 
Confidential. 

P 92-1372 

Manufacturer.  Basf  Corporation. 
Chemical.  (G)  Poly(acrylonitrile-co- 
styrene-co-vinylidene  chloride). 

Use/Production.  (S)  Polyurethane 
form.  Prod,  range:  Confidential. 

P 92-1373 

Manufacturer.  Confidential. 
Chemical.  (G)  Tertiary  amine  salt. 
Use/Production.  (G)  Catalyst  for 
contained  use.  Prod,  range:  Confidetial. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.75  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2.0  g/kg  species 
(rabbit).  Skin  irritation:  extreme  species 
(rabbit). 

P 92-1374 

Manufacturer.  Confidential. 
Chemical.  (G)  Tertiary  amine  salt. 
Use/Production.  (G)  Catalyst  for 
contained  use.  Prod,  range:  Confidetial. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.75  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2.0  g/kg  species 
(rabbit).  Skin  irritation:  extreme  species 
(rabbit). 

P 92-1 375 

Manufacturer.  Confidential. 
Chemical.  (G)  Tertiary  amine  salt. 
Use/Production.  (G)  Catalyst  for 
contained  use.  Prod,  range:  Confidetial. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.75  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2.0  g/kg  species 
(rabbit).  Skin  irritation:  extreme  species 
(rabbit). 
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P 92-1376 

Manufacturer.  Confidential. 

Chemical.  (G)  Tertiary  amino  salt. 
Use/Production.  (G)  Catalyst  for 
contained  use.  Prod,  range:  Confidetial. 

Toxicity  Data.  Acute  oral  toxicity: 

LX)50  >  2.75  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2.0  g/kg  species 
(rabbit).  Skin  irritation:  extreme  species 
(rabbit). 

9  92-1377 

Manufacturer.  Elf  Lubricants  North 
America.  Inc. 

Chemical.  (G)  Tertiary  amino  salt. 
Use/Production.  (G)  Synthetic 
lubricant.  Prod,  range:  Confidetial. 

P 92-1378 

Manufacturer.  Elf  Lubricant  North 
American,  Inc. 

Chemical.  (G)  Tetra  ester  of  penta 
erythritol. 

Use/Production.  (G)  Synthetic 
lubricant.  Prod,  range:  Confidential 

P  92-1379 

Importer.  Confidential. 

Chemical.  (G)  Polymethacrylate 
derivative  with  trimethyl2- 
hydroxypropylammonium  chloride 
group. 

Use/Import.  (G)  Contained  use  - 
aqueous  solutions.  Import  range: 
Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 92-1380 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1381 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1382 

Manufacturer.  Confidential. 

Chemical.  (G)  Half  acid  ester  of 
hydroxy  alkyl  alkylate  and  acid 
anhydride. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

9  92-1383 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylourethane  adduct. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1384 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use /Production.  (G)  Open 
nondispersive.  Prod,  range:  Confidential. 

P 92-1385 

Manufacturer.  Confidential. 


Chemical.  (G)  Acrylic  polyester  resin. 
Use /Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 92-1388 

Manufacturer.  Confidential 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 92-1387 

Manufacturer.  Henkel  Adhesive 
Corporation. 

Chemical.  (G)  Polyester  polyurethane. 
Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

P 92-1388 

Manufacturer.  Confidential 
Chemical.  (G)  Polysiloxane  modified 
polyurethane  with  blocked  NCO  groups. 

Use /Production.  (S)  Coating  additive 
used  in  paint  formulation.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat). 

9  92-1389 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyalkyl-polysiloxane. 
Use/Production.  (S)  Coating  additive 
used  in  paint  formation.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat). 

P 92-1390 

Manufacturer.  Confidential. 

Chemical.  (G)  Polysiloxane  modified 
polyurethane  with  terminated 
unsaturated  groups. 

Use/Production.  (S)  Coating  additive 
used  in  paint.  Prod,  range:  Confidential 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.040  mg/kg  species  (rat). 

P 92-1391 

Manufacturer.  Confidential. 
Chemical.  (G)  Polysiloxane  modified 
polyurethane  with  terminated  NCO 
groups. 

Use/Production.  (S)  Coating  additive 
used  in  paint.  Prod,  range:  Confidential 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,016  mg/kg  species  (rat). 

P 92-1392 

Manufacturer.  Confidential. 
Chemical.  (G)  Copolymer  of  acrylate 
and  methacrylate  ester  with  cyclic  vinyl 
compounds. 

Use /Production.  (S)  Coating  additive 
used  in  paint.  Prod,  range:  Confidential 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat). 

P 92-1393 

Importer.  CooHdential. 


Chemical.  (G)  Dialkyl  cyclic  ketone. 
Use/Import.  (G)  Site  limited 
intermediate.  Import  range:  Confidential 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat). 
Mutagenicity:  negative. 

P 92-1394 

Manufacturer.  Confidential. 

Chemical.  (G)  Diperoxy  acid. 
Use/Production.  (G)  Polymerization 
initiator.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit), 

P  92-1395 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Esterified  resin  of  2.1 
naphthoquinone  diazide-5-suironic  acid. 

Use/Import.  (G)  Marker  for  printing 
plates.  Import  range:  Confidential. 

P 92-1398 

Importer.  Confidential. 

Chemical.  (G)  Mono  azo  benzene 
sulfonated  nalhthalene  substituted 
triazine  dyestuff. 

Use/Import.  (S)  Reactive  dyestuff. 
Import  range:  Confidential. 

P 92-1397 

Manufacturer.  Fuller-O’Brien  Paint 
Company. 

Chemical.  (G)  Polyamide  adduct. 
Use/Production.  (S)  Curing  agent  for 
paint.  Prod,  range:  20,000-40,000  kg/yr. 

P 92-1398 

Manufacturer.  The  Dow  chemical 
Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use/Production.  (S)  Injection  molding 
of  plastic  articles.  Prod,  range: 
Confidential. 

9  92-1399 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use/Production.  (S)  Injection  molding 
of  plastic  articles.  Prod,  range: 
Confidential. 

P  92-1400 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Aromatic  metallic 
complex.’ 

Use/Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  31-63  mg/kg  species  (rat).  Eye 
irritation:  strong  species  (rabbit).  Skin 
irritation:  strong  species  (rabbit). 
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P 92-1401 

Manufacturer.  Ethox  Chemicals,  Inc. 
Chemical.  (S)  Alpha-(1- 
Oxonoctyl]omeha-(Ci2.Ci2  alkyloxy 
poIymer(oxo-l  ,2ethanediy  1). 

Use/Production.  (S)  Textile  fiber 
processing  aid.  Prod,  range:  115,000  kg/ 
yr. 

P  02-1402 

Manufacturer.  Ethox  Chemicals,  Inc. 
Chemical.  (S)  Alpha-{l-oxo-C8  Cjo- 
alkyl)-omega-(Ci2,Ci8- 
alkyloxy)poly{oxo-l,2-ethanddiyl). 

Use/Production.  (S)  Textile  fiber 
processing  aid.  Prod,  range:  115,000  kg/ 

yr- 

P 02-1403 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated 
polyurethane. 

Use/Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P 02-1404 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated 
polyurethane. 

Use/Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P  02-1409 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated 
polyurethane. 

Use/Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P  02-1400 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated 
polyurethane. 

Use /Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P  92-1407 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated 
polyurethane. 

Use/Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P 02-1408 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated 
polyurethane. 

Use/Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P 02-1400 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated  * 
polyurethane.  *  ■ .  - 


Use/Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P 02-1410 

Manufacturer.  Confidential. 

Chemical  (G)  Unsaturated 
polyurethane. 

Use/Production.  (G)  Component  of 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential. 

P 02-1411 

Manufacturer.  Amspec  Chemical 
Corp. 

Chemical  (S)  Sodium  hexylate 
solution  15%. 

Use/Production.  (S)  Catalyst.  Prod, 
range:  100,000  kg/yr. 

P 92-1412 

Importer.  Ken  Seika  Corp. 

Chemical  (S)  Hydrogenated  hydroxy 
terminated  polyisoprene. 

Use/Import.  (S)  Adhesives, 
polyurethane  foams.  Import  range: 
50,000-500,000  kg/yr. 

P 02-1413 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co.  3M. 

Chemical  (G)  Fluorochemical 
urethane. 

Use/Production.  {G)  Protective 
coating.  Prod,  range:  Confidential. 

P 02-1414 

Manufacturer.  Pierce  &  Stevens  Corp. 
Chemical  (G)  Polyester  polyurethane. 
Use/Production.  (S)  Water-based 
coating.  Prod,  range:  Confidential. 

P  02-1415 

Manufacturer.  Xerox  Corp. 

Chemical  (G)  Heterocyclic  perylene 
pigment. 

Use/Production.  (G)  Reprographic 
pigment.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative. 

P 02-1410 

Manufacturer.  Confidential. 
Chemical  (G)  Substituted  phenol 
ester. 

Use/Production.  (S)  Binder  resin  for 
printing  inks.  Prod,  range:  Confidential. 

P 02-1417 

Manufacturer.  Confidential. 
Chemical  (G)  Modified  rosin  ester. 
Use/Production.  (S)  Binder  for 
printing  inks.  Prod,  range:  Confidential. 

P 02-1418 

Manufacturer.  Confidential. 
Chemical  (G)  Reaction  product  of 
polyisocyanate  and  polyols. 


Use/Production.  (G)  Reactive 
elastomer.  Prod,  range:  Confidential. 

P 02-1410 

Manufacturer.  The  P.D.  George 
Company. 

Chemical  (S)  Polyester  intermediate; 
containing:  tall  oil;  fatty  acids;  glycerine; 
penta  erithritol;  isphthalic  acid;  phenolic 
resin;  containing;  para-tertiary 
butylphenol. 

Use/Production.  (S)  Insulating  varnish 
for  coating  of  electrical  equipment.  Prod, 
range:  12,000  kg/yr. 

P 92-1420 

Manufacturer.  Confidential. 

Chemical  (G)  Polyester  urethane. 
Use/Production.  (G)  Coating, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  92-1422 

Manufacturer.  Confidential. 

Chemical  (G)  Polyester  urethane. 
Use/Production.  (G)  Coating, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  02-1423 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  polyoxalkyl 
aromatic  amine  tint. 

Use /Production.  (G)  Coating, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  02-1424 

Manufacturer.  Sanncor  Industries, 

Inc. 

Chemical  (G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P 02-1425 

Manufacturer.  Sanncor  Industries, 

Inc. 

Chemical  (G)  Polyurethane  based  on 
polyisocyanates,  polyols 
andpolyamines. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P  02-1428 

Manufacturer.  Sanncor  Industries, 

Inc. 

Chemical  (G)  Polyurethane  based  on 
polyisocyanates,  polyols,  and 
polyamines. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P  02-1427 

Manufacturer.  Sanncor  Indusrties, 

Inc. 

Chemical  (G)  Polyurethane  based  on 
polyurethanes,  polyols  and  polyamines.  , 
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Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

PB2-1428 

Manufacturer.  Sanncor  Industries. 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols, and 
polyamones. 

Use/Production.  (G)  Coating.  F*rod. 
range:  Confidential. 

P 92-1429 

Manufacturer.  Sanncor  Industries. 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use /Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P 92-1430 

Manufacturer.  Sanncor  Industries. 
Inc. 

Chemical.  (G)  Poljrurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P 92-1431 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  and  polyols  and 
polyamines. 

Use /Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P 92-1432 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane.  N.N- 
dimethylaminoet  hanol  salt. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  92-1433 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane,  N.N- 
dimethylaminoethanol  salt. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P 92-1434 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane,  N.N~ 
dimethylaminoethanol. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P 92-1435 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane, 
trimethylamine  salt. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P 92-1434 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane, 
trimethylamine  salt. 


Use/Production.  (G)  Paint.  Prod, 
iange:  Confidential. 

P  92-1437 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin  modified 
phenolic  resinate. 

Use/Production.  (S)  Resin  printing 
ink.  Prod,  range:  Confidential. 

P  92-1438 

Manufacturer.  Confidential. 

Chemical.  (G)  Block  polyester- 
polyether  isocyanaurate  adduct. 

Use/Production.  (S)  Coating  additive 
used  in  paint  for  formulation.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat). 

P  92-1439 

Manufacturer.  Huls  America  Inc. 
Chemical.  (G)  Dibasic  acid/glycol 
polyester,  fatty  acid  capped. 

Use/ Production.  (S)  Plasticizer 
component.  Prod,  range:  Confidential. 

9  92-1440 

Manufacturer.  Huls  America  Inc. 
Chemical.  (G)  Dibasic  acid/glycol 
polyester,  alcohol-capped. 

Use/Production.  (S)  Plasticizer 
composer.  Prod,  range:  Confidential. 

P  92-1441 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
ethyl  acrylate  and  methyl  methacrylate. 

Use/Production.  (G)  Binder.  Prod, 
range:  Confidential. 

P 92-1442 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
butyl  acrylate  and  ethyl  acrylate. 

Use/Production.  (G)  Binder.  Prod, 
range:  Confidential. 

P 92-1443 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted 
dinitrophenol. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  22.000-230,000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
P‘g). 

P 92-1444 

Manufacturer.  Confidential. 
Chemical.  (G)  Phosphoric  acid- 
monoland  di)docysanoyl  ester-zinc  salt. 

Use/ Production.  (G)  Additive  for  ink 
and  plastics.  Prod,  range:  Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.550  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative. 

P  92-1445 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymer  of  vinyl, 
acrylic  and  methacrylic  esters. 

Use/Production.  (S)  Resin  for 
coatings,  inks  and  adhesives^  Prod, 
range:  Confidential. 

P 92-1448 

Importer.  Confidential. 

Chemical.  (G)  Polyesterdiol. 
Use/Import.  (G)  Polyurethane  binder. 
Import  range:  Confidential. 

P  92-1447 

Importer.  Confidential. 

Chemical.  (G)  2-Propenoic  acid, 
reaction  product  with  2-oxepanone 
alkyd  triol. 

Use/Import.  (S)  Specialty  industrial, 
printing  inks.  Import  range;  Confidential. 

P  92-1448 

Manufacturer.  Ciba-Geigy. 

Chemical.  (G)  Oxazine  dye. 
Use/Production.  (G)  Textile  dye.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  96H  >  1,000  mg/l  species 
(zebra  fish).  Skin  irritation:  negligible 
species  (rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  positive  species 
(guinea  pig). 

P 92-1449 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted  B- 
naphthol. 

Use/Import.  (S)  Pigment  additive. 
Import  range:  Confidential. 

P  92-1450 

Manufacturer.  Confidential. 
Chemical.  (G)  Water-reducible 
coconut  alkyd. 

Use /Production.  (S)  Baked  metal 
coating.  Prod,  range:  Confidential. 

9  02-1451 

Importer.  Hoechst  Celanese 
Corratibn. 

Chemical.  (G)  Unsaturated  fatty  acid- 
7V,A/-Dialylamino-yV-alkylamide  and 
acetate  salt. 

Use/Import.  (S)  Binder  for  paints. 
Import  range:  20.000-35,000  kg/yr. 
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P  93-1 «S2 

Manufacturer.  CoafkientiaL 
Chemical  (G)  Alkaryl  substituted 
benzofluranone. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Coofidential. 

9  92-1453 

Manufacturer.  Confidential. 

Chemical  (G)  Alkaryl  substituted 
benzofluoranone. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P 92-1454 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Alkyl  phenolic 
carboxylic^cid,  metal  salt 
Use/Productioa.  (G)  Destructive  use. 
Prod,  range:  Confidratial. 

P  92-1455 

Manufacturer.  Confidential. 

Chemical  (G)  Alkyl  phenolic 
carboxylic-acid,  metal  salt 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  92-1455 

Manufacturer.  Confidential. 

Chemical  (G)  Dinitrotoluene 
derivative. 

Use/Production.  (G)  Polymer 
manufacture.  Prod,  range:  Confidential. 

P  92-1457 

Manufacturer.  Confidential. 

Chemical  (G)  Diamino  toluene 
derivative. 

Use/Production.  (G)  Polymer 
manufacture.  Prod,  range:  Confidential. 

P 92-1458 

Manufacturer.  ConfidentiaL 
Chemical  fG)  Diaraino 
polymethylvinyl  siloxane. 

Use/Production.  (G)  Polymer 
manufacture.  Prod,  range;  ConfidentiaL 

P  92-1499 

Manufacturer.  Confidential. 

Chemical  (G)  Silicon-imide  block 
copolymer- 

Use/Production.  fG)  Elastronics.  Prod, 
range:  ConfidentiaL 

P 92-1450 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Polyester  resin. 
Use/Productioa.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 92-1461 

Manufacturer.  ConfidentiaL 
Chemical  (GJ  Polyester  resin. 
Use/Production.  (GJ  Open, 
nondispersive.  Prod,  range:  ConfidentiaL 

P  92-1462 

Importer.  Minnesota  Mining  & 
Manufacturing  Co.(3M) 


Chemical  (G)  Fluorochemical  esters. 
Use/ImporL  (G)  Protection  coating. 
Import  range:  ConfidentiaL 

P  92-1463 

Importer.  Minnesota  Mining  & 
Manufacturing  Co.(3M) 

Chemical  (G)  Fluorochemical  esters. 
Use/Import.  {GJ  Protective  coating. 
Import  range:  Confidential. 

P  92-1464  • 

Importer.  Minnesota  Mining  & 
Manufacturing  Co.(3M) 

Chemical  (GJ  Fluon^emical  esters. 
Use/Import.  (G)  Protective  coating. 
Import  range:  Confidential. 

P92-14S5 

Importer.  Minnesota  Mining  & 
Manufacturing  Co.f3M) 

Chemical  (Gl  Fluorochemical  esters. 
Use/Import.  (G)  Protective  coating. 
Import  range:  ConfidentiaL 

9  92-1466 

Importer.  Minnesota  Mining  & 
Manufacturing  Co.(3M) 

Chemical  (G)  Fluor^^emical  esters. 
Use/Import.  (G)  Protective  coating. 
Import  range:  CoiifidentiaL 

P 92-1467  . 

Manufacturer.  Confidential. 

Chemical  (G)  Mono  substituted 
phenolazo-tetra  substituted 
naphthalene. 

Use/Production.  (S)  Shading 
intermediate.  Prod,  range:  Confidential. 

P 92-1468 

Importer.  Confidential. 

Chemical  (G)  Styrene  acrylic 
copolymer. 

Use/Import.  (G)  Raw  material  for 
print  and  coating.  Import  range: 
Confidential. 

P 92-1469 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylate  copolymer 
salt:  vinyl  copolymer. 

Use/Production.  (GJ  Thidcening 
compound  for  aqueous  systems.  Prod, 
range:  Confidential. 

P 92-1470 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Acrylate  copolymer 
salt:  vinyl  copolymer. 

Use/Production.  (G)  Thickening 
compound  for  aqueous  systems.  Prod, 
range:  Confidential. 

P  92-1471 

Manufacturer.  Confidential. 
Chemical  (G)  Acryate  copolymer  salt: 
vinyl  copolymer. 

Use/Production.  (GJ  Thickening 
compound  for  aqueous  systems.  Prod, 
range;  Confidential. 


9  92-1472 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical  (C)  Mon-halo  substituted 
alkyqe. 

Use/Prodactioa.  (G1  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  92-1473 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Mixture  of  reavqtion 
products  of  diphenylmethane 
diisocyanate  polymer;  oxirane,  methyl-, 
poylmer  withoxirane;  hexanedioic  acid. 
pol3rmer  with  1,2-propanediol:  and  ^ 
alkanol  amine  with  methacrylic  and 
groups. 

Use/Production.  (S)  Graphic  arts, 
printing  plate.  Prod,  range:  ConfidentiaL 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  S  g/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P 92-1474 

Manufacturer.  ConfidentiaL 
Chemical  (C)  Substituted 
polyoxyalky!  aromatic  amine  tint. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  92-1475 

Manufacturer.  Confidential. 

Chemical  (G)  Perfluoroalkylethyl 
acrylate  copolymer. 

Use/Production.  (S)  Water  and  oil 
repellent  for  textile/apparel.  Prod. . 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P  92-1475 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Hydrogenated 
triglyceride. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P  92-1477 

Manufacturer.  Confidential. 
Chemical  (G)  Polyoxyalkylene 
sulfonamide  amine. 

Use/Production.  (G)  Intermediate  for 
coIoranL  Prod,  range:  ConfidentiaL 

P 92-1478 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Substituted 
polyoxyalkylene  sulfonamide. 

Use/Production.  (G)  Colorant.  Prod- 
range:  ConfidentiaL 

P  92-1479 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical  (C)  Monoazo  dye. 
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Use/Production.  (G)  Textile  dye.  Prod, 
range:  Con^dential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  1^50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  >  1,000  mg/1  species  (zebra 
fish).  Skin  irritation:  negligible  species 
(rabbit).  Mutagenicity:  negative. 

9 92-1480 

Importer.  Confidential. 

Chemical.  (G) 

Perfluoroalkylethylacrylate  copolymer. 

tfse/lmport.  (S)  Textile  furnish.  Import 
range:  Confidential. 

P  02-1481 

Manufacturer.  Contidential. 

Chemical.  (G)  Polyalphaolefin. 
Use/Production.  (G)  Functional  fluid. 
Prod,  range:  Confidential. 

P  02-1482 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyalphaolefin. 
Use/Production.  (G)  Functional  fluid. 
Prod,  range:  Confidential. 

P  02-1483 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyalphaolefin. 

Use/Production.  (G)  Functional  fluid. 
Prod,  range:  Confidential. 

P 02-1484 

Importer.  Podertech  Corporation. 
Chemical.  (G)  Alkyd  resin  polymer. 
Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  1,500-2,000  kg/yr. 

P 02-1485 

Importer.  Confidential. 

Chemical.  (G)  Aluminum  borate. 
Use/Import.  (G)  Reinforcing  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000.  Inhalation  toxicity:  LC50 
>  0.81  mg/k  species  (rat).  Eye  irritation: 
slight  species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Mutagenicity: 
negative.  Skin  sensitization:  positive 
species  (guinea  pis). 

P  02-1486 

Importer.  Confidential. 

Chemical.  (G)  Modified  styrene- 
isoprene  block  copolymer. 

Use/Import.  (G)  Photopolymer 
printing  plate.  Import  range: 
Confidential. 

P 92-1487 

Manufacturer.  Confidential. 
Chemical.  (S)  6-Chloro-5,7-dimethyl- 
2,3-dihydro-l//-l,  4-diazepine 
perchlorate. 

Use/Production.  (G)  Optical  filter. 
Prod,  range:  Confidential.  ■  !  ' 


P  02-1488 

Manufacturer.  Champion 
Technologies,  Inc. 

Chemical.  (S)  Naphthalene 
diisopropyl(  mono,  di,  tri  and  tetra- 
propyl)  sulfonic  acid  with  butyl  amine. 

'  Use/Production.  (G)  Emulsion 
breaker.  Prod,  range:  Confidential. 

P  02-1480 

Manufacturer.  Pierce  &  Stevens 
Corporation. 

Chemical.  (G)  Polyester  polyurethane. 
Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P  02-1400 

Importer.  Shin-Estu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Penyl  and  vinyl 
substituted  silicones  and  silicones. 

Use/Import.  (S)  Ingredient  for  silicone 
rubber  component.  Import  range:  1,000- 
3,000  kg/yr. 

P  02-1492 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
polymer. 

Use/Production.  (S)  Varnish  and 
coatings  for  paper.  Prod,  range: 
Confidential. 

0  92-1403 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
polymer. 

Use/Production.  (S)  Varnishes  and 
coatings  for  paper.  Prod,  range: 
Confidential. 

P 02-1494 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
polymer. 

Use/Production.  (G)  Varnishes  and 
coatings  for  paper.  Prod,  range: 
Confidential. 

P 02-1495 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
polymer. 

Use/Production.  (S)  Varnishes  and 
coatings  for  paper.  Prod,  range: 
Confidential. 

P  02-1406 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
polymer,  salt. 

Use/Production.  (S)  Varnishes  and 
coatings  for  paper.  Prod,  range: 
Confidential. 

P  92-1497 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic  polymer 
salt. 


Use/Production.  (S)  Varnishes  and 
coatings  for  paper.  Prod,  range: 
Confidential. 

P 02-1408 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  02-1409 

Importer.  Confidential. 

Chemical.  (G)  Quinazoline  derivative. 
Use/Import.  (G)  Specialty  processing 
chemical.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  637  species  (rat).  Static  acute 
toxicity:  time  LC50  96hl41  mg/  species 
(rainbow  trout).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation; 
negligible  species  (rabbit).  Mutagenicity: 
negative. 

P 92-1500 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  modification 
epoxy. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  44,000-55,000  kg/yr. 

P 92-1501 

Importer.  Dow  Corning  Corporation. 
Chemical.  (G)  Crosslinked 
polydimethylsiloxane. 

Use/Import.  (S)  Plastics  resin 
additive.  Import  range:  Confidential. 

P 92-1 502 

Manufacturer.  Confidential. 
Chemical.  (G)  Aliphatic  urethane. 
Use/Production.  (G)  Oil  and  water 
repellent  additive,  ftod.  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Skin 
irritation:  slight  species  (rabbit). 

P 02-1 503 

Manufacturer.  The  Virkler  Company. 
Chemical.  (G)  2-Cyclohexene-l- 
octanoic  acid,  5(or  6Vcarboxy-4-hexyl- 
mono-ester  of  a  mixture  of  alkoxylated 
hexyl-octyl-,  and  decylalcohols. 

Use/Production.  (G)  Textile  fiber  and 
fabric  processing  aid.  Prod,  range: 
Confidential. 

P 02-1504 

Manufacturer.  The  Virkler  Company. 
Chemical.  (G)  2-Cyclohexene-l- 
octanoic  acid,  5(or  6)-carboxy-4-hexy)- 
mono-ester  of  a  mixture  of  alkoxylated 
hexyl-octyl-,  and  decylalcohols2. 

Use/Production.  (G)  Textile  fiber  and 
fabric  processing  aid.  Prod,  range: 
Confidential. 
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P 92-ISOS 

Manufacturer.  The  Virkler  Company. 
Chemicai.  (G)  Mixed  potassium  sails 
of  phosphate  esters  of  Ct-Ci«  &  Cis- 
unsatarated,  alkyl,  ethoxylated  coco¬ 
amine  oxides. 

Use/Productiott.  (G)  Textile  fiber  and 
fabric  prooessingaid.  Prod,  range: 
Confidentiai 

P 02-1506 

Manufacturer.  The  Virkler  Company. 
Chemioai.  (G)  Mixed  potassium  salts 
of  phosphate  esters  of  C«-Cii  &  Cis- 
unsaturated,  alkyl,  ethoxylated-amine 
oxides. 

Use/Produotioa.  (G5  Textile  fiber  and 
fabric  processing  aid.  Prod,  range: 
Confidentiai. 

P  02-1907 

Manaftxtarer.  The  Virkler  Company. 
Chemical  f  G)  Mixted  potassium  salts 
of  phosphate  esters  of  (VCis  &  Ci«- 
unsaturated,  alkyl,  ethoxylated  coco- 
amine  oxides. 

Use/Production.  (G)  Textile  fiber  and 
fabric  processing  aid.  Prod,  range: 
Confidentiat 

P 92-ISOS 

Mani^acturer.  The  V»kler  Company. 
Chemicai.  (Cl  Mixed  potassium  salts 
of  phosf^ate  esters  of  CV-Cu  &  £^g- 
unsaturated.  aUcyl,  ethoxylated  coco¬ 
amine  oxides. 

Use/Productiart.  (Gl  Textile  fiber  and 
fabric  procession  aid.  ftod.  range: 
Confidential. 

P 92-1 509 

Manufacturer.  Rosinal  Corporation. 
Chemicai.  (G1  Rosin  modified 
hydrocaibon  resin, 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

P 02-1510 

Manufacturer.  Allied-Signal  Inc. 
Chemical  (S)  Ethane.  2-chloro-l.l,l,2- 
tetrafluoro. 

Use /Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P 02-1511 

Manufacturer.  Confidential 
Chemical  (G]  Aliphatic  polyester 
polyurethane. 

Use/Production.  (S)  Resin  for 
coatings,  inks,  adhesives.  Prod,  range: 
Confidential 

P93-1 

Manufacturer.  Confidential 
Chemical  (G)  Unsaturated  alidhatlc 
alcohol 

Use/Prodkiction.  (S)  Destnjotive  use. 
Prod,  range:  CoofidentiaL 


P03-2 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Disubstituted  amino 
acetylamine  phenyl  azoheterocycle. 

Use/Production.  (C)  Nondispersive 
use.  Prod,  range:  Confidential 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  n^kg  species  (rat).  Eye 
irritatioa:  minimal  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit).  Skin 
sensitization:  positive  species  (guinea 
Pigl 

pos-a 

Manufacturer.  Confidential 
Chemical  (G)  Substituted  aromatic 
ether. 

Use/Production.  (S)  Destructive  use. 
Prod,  range:  Confidential 

P93-4 

Manufacturer.  Confidential. 
Chemical  (G)  Bi-substituted  phenol 
Use/Production.  (S)  Destructive  use. 
Prod,  range:  Confidential. 

P93-S 

Manufacturer.  Confidential. 
Chemical  (G)  Bi-substituted  phenol. 
Use/Productioa.  (S)  Destructive  use. 
Prod,  range:  Confidential. 

P93-S 

Manufacturer.  Confidential. 
Chemical  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P93-7 

Manufacturer.  Confidential 
Chemical  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential 

P93-S 

Manufacturer.  Confidential. 
Chemical  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P93-9 

Manufacturer.  Confidential 
Chemical  (G)  Polyoxyalkylene  ester. 
Use/Production.  (G)  Dehydration 
agent,  ftxxi.  range;  Confidential 

P  93-10 

Manufacturer.  Confidential 
Chemical  (G)  Modified  chlorinated 
hydrocarbon. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  8,000-25,000  kg/yr. 

P  93-1 1 

Manufacturer.  Confidential 


Chemical  (Gj  Modified  chlorinated 
hydrocarbon. 

Use/Production.  (G)  Component  of 
dispersive^  applied  coating.  Prod, 
range:  «JX)0-2S.OOO  kg/yr. 

P 93-12 

Importer.  Q^4  Oiemicals  North 
America,  hx:. 

Chemical  (S)  Di(-2,4,6-triaimno-l,3.S- 
triamine)orthophosphate. 

Uee/Import.  (S)  Flame  retardant. 
Import  range:  C^fidential 

P 93-19 

Importer.  NDSM  Chemicals  North 
America,  Inc. 

Chemical  (S)  2,4,6-Triamino-l,3,S- 
triazine,  orthophosphate. 

Use/Import.  (S)  Flame  retardant. 
Import  range:  Confidential 

P  93-14 

Importer.  DSM  Chemicals  North 
America,  Inc. 

Chemical  (S)  2.4,6-Triamino-1.3.5- 
triazine,  diborate. 

Use/ImpmrL  (S)  Flame  retardant 
Import  range:  Confidential 
Dated:  October  13, 1992. 

Steven  Newburg-Riim, 

Acting  Director,  Information  Management 
Division.  Office  ofPoiltrtion  Prevention  and 
Toxics. 

(FR  Doc.  92-25277  Filed  10-16-02: 8:45  am] 
BILLINQ  CODE  9SM-S9-F 


[OPPTS-51805i;  FRL-4164-3] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  64  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  92-1059,  September  7, 1992. 

P  92-1162, 92-1163,  October  4. 1992. 

P  92-1230,  92-1231,  92-1232,  92-1233, 
92-1234,  October  19. 1992. 

P  92-1286,  November  1. 1992. 
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P  92-1294.  92-1295.  92-1296.  92-1297, 
92-1298,  92-1299.  92-1300,  92-1301. 
November  7, 1992. 

P  92-1302.  October  28. 1992. 

P  92-1303.  92-1304.  92-1305.  92-1306, 
92-1307.  92-1308,  92-1309,  92-1310. 
November  7, 1992. 

P  92-1311,  November  11. 1992. 

P  92-1312,  November  7, 1992. 

P  92-1313.  92-1314,  November  8, 

1992. 

P  92-1315,  92-1316.  92-1317,  92-1318, 
92-1319,  92-1320,  November  9. 1992. 

P  92-1321,  November  10, 1992. 

P  92-1322. 92-1323,  November  11. 

1992. 

P  92-1324.  92-1325,  92-1326,  92-1327, 
92-1328.  92-1329.  92-1330,  92-1331,  92- 
1332,  92-1333,  November  14. 1992. 

P  92-1334.  92-1335,  92-1336,  92-1337, 
92-1338,  November  15, 1992, 

P  92-1339,  92-1340,  92-1341,  92-1342, 
92-1343,  November  16. 1992. 

P  92-1344,  92-1345,  92-1346,  92-1347, 
92-1348,  November  17, 1992. 

Written  comments  by: 

P  92-1059,  August  8, 1992. 

P  92-1162, 92-1163,  September  4. 

1992. 

P  92-1230,  92-1231,  92-1232,  92-1233, 
92-1234,  September  19, 1992. 

P  92-1286,  October  2. 1992. 

P  92-1294,  92-1295,  92-1296,  92-1297, 
92-1298,  92-1299,  92-1300,  92-1301, 
October  8, 1992. 

P  92-1302,  September  28, 1992. 

P  92-1303,  92-1304,  92-1305,  92-1306, 
92-1307,  92-1308.  92-1309,  92-1310, 
October  8, 1992. 

P  92-1311,  October  12, 1992. 

P  92-1312,  October  8, 1992. 

P  92-1313,  92-1314,  October  9. 1992. 

P  92-1315,  92-1316,  92-1317,  92-1318, 
92-1319,  92-1320,  October  10, 1992. 

P  92-1321,  October  11, 1992. 

P  92-1322,  92-1323,  October  12. 1992. 

P  92-1324,  92-1325,  92-1326,  92-1327, 
92-1328,  92-1329,  92-1330,  92-1331,  92- 
1332,  92-1333,  October  15, 1992. 

P  92-1334,  92-1335,  92-1336,  92-1337, 
92-1338,  October  16. 1992. 

P  92-1339,  92-1340,  92-1341,  92-1342, 
92-1343,  October  17, 1992. 

P  92-1344,  92-1345,  92-1346,  92-1347, 
92-1348,  October  18, 1992. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OPPTS-51805)”  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  201ET, 
Washington,  DC,  20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 


Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC, 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconHdential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

P  92-1059 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyurethane. 
Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P 92-1 162 

Manufacturer.  Confidential. 
Chemical.  (S)  Polyester  polyurethane 
oligomer. 

Use/Productian.  (S)  Resin  UV  or  EP 
coating  inks.  Prod,  range:  Confidential. 

P 92-1163 

Manufacturer.  Confidential. 
Chemical.  (S)  Polyester  polyurethane 
oligomer. 

Use/Production.  (S)  Resin  UV  or  EP 
coating  inks.  Prod,  range:  Confidential. 

P 92-1 230 

Manufacturer.  Rohm  &  Haas. 
Chemical.  (G)  Polymer  of  alkyl 
methacrylate. 

Use/Production.  (G)  Lubrication 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5  g/kg  species 
(rat).  Static  acute  toxicity:  time  LC50 
96H>1,000  mg/L  species  (rainbow 
trout).  Eye  irritation:  slight  species 
(rabbit).  Skin  sensitization:  negative 
species  (guinea  pig). 

P 92-1231 

Manufacturer.  Rohm  &  Haas. 
Chemical.  (G)  Polymer  of  alkyl 
methacrylate. 

Use/Production.  (G)  Lubrication 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5  g/kg  species 
(rat).  Static  acute  toxicity:  time  LC50 
96H>  1,000  mg/L  species  (rainbow 
trout).  Eye  irritation:  slight  species 
(rabbit).  Skin  sensitization:  negative 
species  (guinea  pig). 

P 92-1232 

Manufacturer.  Rohm  &  Haas. 
Chemical.  (G)  Polymer  of  alkyl 
methacrylate. 


Use /Production.  (G)  Lubrication 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5  g/kg  species 
(rat).  Static  acute  toxicity:  time  LC50 
96H>  1,000  mg/L  species  (rainbow 
trout).  Eye  irritation:  slight  species 
(rabbit).  Skin  sensitization:  negative 
species  (guinea  pig). 

P  92-1233 

Manufacturer.  Rohm  &  Haas. 
Chemical.  (G)  Polymer  of  alkyl 
methacrylate. 

Use /Production.  (G)  Lubrication 
additive.  Prod,  range:  Confidential. 

Toxicity^Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5  g/kg  species 
(rat).  Static  acute  toxicity:  time  LC50 
96H>  1,000  mg/L  species  (rainbow 
trout).  Eye  irritation:  slight  species  . 
(rabbit).  Skin  sensitization:  negative 
species  (guinea  pig). 

P 92-1234 

Manufacturer.  Rohm  &  Haas. 
Chemical.  (G)  Polymer  alkyl 
methacrylate. 

Use /Production.  (G)  Lubrication 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5  g/kg  species 
(rat).  Static  acute  toxicity:  time  LC50 
96H>  1,000  mg/L  species  (rainbow 
trout).  Eye  irritation:  slight  species 
(rabbit).  Skin  sensitization:  negative 
species  (guinea  pig). 

P  92-1286 

Manufacturer.  Confidential. 
Chemical.  (G)  Substitute  benzoyl 
chloride. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 92-1294 

Manufacturer.  Confidential. 
Chemical.  (G)  Fatty  acid  ester. 

Use /Production.  (S)  Lubricant.  Prod, 
range:  Confidential. 

P 92-1295 

Manufacturer.  Confidential. 
Chemical.  (G)  Fatty  acid  ester. 
Use/Production.  (S)  Lubricant.  Prod, 
range:  Confidential. 

P 92-1296 

Manufacturer.  Confidential. 
Chemical.  (G)  Fatty  acid  ester. 
Use/Production.  (S)  Lubricant.  Prod, 
range:  Confidential. 

P 92-1297 

Manufacturer  Confidential. 
Chemical.  (G)  Fatty  acid  ester. 
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Use/ Production.  (S)  Lubricant*  Prod, 
range:  Confidential.  i  i 

P 92-1298 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  benzoyl 
chloride. 

Use/Production.  (S)  Lubricant.  Prod, 
range:  Confidential. 

P 92-1299 

Manufacturer.  Confidential. 

Chemical.  (G)  Combined  salt  of 
modified  rosin,  ester. 

Use/Production.  (G)  Component  of 
printing  ink  vehicle.  Prod,  range: 
Confidential. 

P  92-1300 

Manufacturer.  Finetex,  Inc. 

Chemical.  (S)  Octadecyl  benzoate. 
Use/Production.  (S)  Textile  finishing 
agent.  Prod,  range:  20,000-35,000  kg/yr. 

Toxicity  Data.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

P  92-1301 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  resin. 

Use /Production.  (S)  Binder  for 
printing  ink.  Prod,  range:  Confidential. 

P  92-1302 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  substituted  alkyl 
propenoates,  and  ethylene  carboxylic 
acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P 92-1303 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted 
naphthalene  sulfonic  acid  salt. 

Use /Production.  (S)  Fiber  reaction 
dyestuff.  Prod,  range:  5,000-12,500  kg/yr. 

P 92-1304 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted 
naphthalene  sulfonic  acid  salt. 

Use/Production.  (S)  Fiber  reaction 
dyestuff.  Prod,  range:  5,000-12,500  kg/yr. 

P  02-1305 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted 
naphthalene  sulfonic  acid  salt. 

Use/Production.  (S)  Fiber  reaction 
dyestuff.  Prod,  range:  5,000-12,500  kg/yr. 

P 92-1306 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted 
naphthalene  sulfonic  acid  salt. 


Use/Production.  (S)  Fiber  reaction 
dyestuff.  Prod,  range:  5,000-12,500  kg/yr. 

♦ 

P 02-1 307 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polysiloxane. 
Use/Production.  (G)  Textile  treatment 
or  chemical  intermediate.  Prod,  range: 
Confidential. 

P  02-1308 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polysiloxane 
acrylate. 

Use/Production.  (G)  Textile 
treatment.  Prod,  range:  Confidential. 

P 92-1309 

Importer.  Confidential. 

Chemical.  (G)  Cycloaliphatic  acid 
ester. 

Use/Import.  (S)  Aroma  chemical  in 
fragrance.  Import  range:  1,000-5,000. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit).  Mutagenicity: 
negative.  Skin  sensitization:  negative 
species  (guinea  pig). 

P 92-1310 

Importer.  Confidential. 

Chemical.  (G)  Cycloaliphatic  acid 
ester. 

Use/Import.  (S)  Aroma  chemical  in 
fragrance.  Import  range:  100-1,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).*Eye  irritation:  none 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  positive  species 
(guinea  pig). 

P 92-1 311 

Importer.  Confidential. 

Chemical.  (G)  Polymeric  sterically 
hindered  piperidine. 

Use/Import.  (S)  Light  stabilizer  for 
thermoplastics.  Import  range:  2,500- 
10,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  96H>  2,500- 
3,000  mg/1  species  (zebra  fish). 
Mutagenicity:  negative. 

P  92-1312 

Manufacturer.  Henkel  Corporation. 
Chemical.  (G)  Alkoxylated  alcohol. 
Use/Production.  (S)  Manufactured 
intermediate.  Prod,  range:  Confidential. 

P 92-1313 

Manufacturer,  Henkel  Corporation. 
Chemical.  (G)  Aliphatic  difunctional 
acid  ester. 


Use/Production.  (G)  Coating  and  inks 
comporient.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 

LD50  >  5  g/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 

P  92-1314 

Importer.  Huls  America  Inc. 

Chemical.  (S)  Reaction  product  of  1,3- 
butadiene,  homopolymer,  oilogmeric 
with  2,5-furandione. 

Use/Import.  (G)  Coagent  for 
improving  sealant  efficiency.  Import 
range:  Confidential. 

P  92-1315 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  ethylene 
copolymec. 

Use/Production.  (G)  Surface 
treatment  for  polymers.  Prod,  range: 
Confidential. 

P  92-1316 

Manufacturer.  Albright  &  Wilson 
Americas. 

Chemical.  (S)  Tetraisopropyl 
methylenephosphonate. 

Use /Production.  (S)  Pharmaceutical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  500-1,000  mg/ 
kg  species  (rabbit).  Eye  irritation:  strong 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P  92-1317 

Importer.  Confidential. 

Chemical.  (S)  Benenepropanol,  B- 
pentyl. 

Use/Import.  (S)  Ingredient  in 
compounds.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5,000  mg/kg 
species  (rabbit).  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
pig).  Phototoxicity:  negative  species 
(guinea  pig).  Photoallergenicity:  negative 
species  (guinea  pig). 

P  92-1318 

Importer.  Confidential. 

Chemical.  (S)  Octanoic  acid, 
phenylmethyl  ester. 

Use/Import.  (G)  Additive  for 
consumer  products.  Import  range: 
Confidential. 

P 92-1319 

Manufacturer.  Confidential. 

Chemical.  (G)  2,2-bis(hydroxymethyl)- 
1,-propanediol.  tetraesters  with  straight 
chain  and  branched  acids. 
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Use/Production.  (G)  Synthetic 
industrial  lubricant.  Prod,  range: 
ConSdential. 

PS2-1320 

Manufacturer.  Confidential. 

Chemical.  (G)  1,3-propanediol, 2,'- 
(oxybis(methylene)bis(2- 
hydroxymethyl),  hexesters  with  straight 
chain  and  branched  acids. 

Use/Production.  (G)  Synthetic 
industrial  lubricant.  Prod,  range: 
Confidential. 

P 92-1321 

Importer.  Confidential. 

Chemical.  (G)  Cycloaliphatic  methyl 
ketone. 

Use/Import.  (S)  Fragrance.  Import 
range:  l,00(>-5,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LX)50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  L050  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
pig)- 

P  92-1322 

Manufacturer.  Confidential. 

Chemical.  (G)  Bis(4- 
substitutedphenyl)oxide. 

Use/Production.  (S)  Intermediate. 

Prod,  range:  20,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3,370  mg/kg.  Eye  irritation:  strong 
species  (rabbit).  Skin  irritation:  strong 
species  (rabbit). 

P 92-1323 

Manufacturer.  Confidential. 

Chemical.  (G)  Bis(4- 
substitutedphenyl)oxide. 

Use/Production.  (S)  Intermediate. 

Prod,  range:  20,000  kg/yr. 

P  92-1324 

Importer.  Henkel  Corporation. 
Chemical.  (G)  Alkylpolyglycol  ether. 
Use/Import.  (G)  Dewatering  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 

Skin  irritation:  moderate  species 
(rabbit). 

P 92-1325 

Manufacturer.  Hercules  Incorporated. 
Chemical.  (G)  Alkyl  glycodyl  ether 
modified  hydroxyethylcellulose. 

Use/Production.  (S)  Thickening 
agent/personal  care  applications.  Prod, 
range:  Confidential. 

P 92-1326 

Manufacturer.  Amoco  Chemical 
Company. 

Chemical.  (G)  Sulfonated  alkene. 


Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

P 92-1327  * 

'Manufacturer.  Amoco  Chemical 
Company. 

Chemical.  (G)  Sulfonated  alkene. 

Use /Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

P  92-1328 

Importer.  Rohn  Tech.  Inc. 

Chemical.  (G)  Alkylmethacrylate 
alkylacrylates  copolymer. 

Use/Import.  (G)  Binder  for  paints. 
Import  range:  Confidential. 

P 92-1329 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
cyclopentadiene. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1330 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkali  metal  salt  of 
substituted  cyclopentadiene. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1331 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
cyclopentadienyl  metal  halide. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  92-1332 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
cyclopentadienyl  metal  alkali. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1333 

Importer.  Confidential. 

Chemical.  (G)  Triazinyl  reaction  mono 
azo  dye. 

Use/Import.  (S)  Dyestuff  for  cellulose 
fiber.  Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 92-1334 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Diazonaphtoquinone 
sulfonic  esters  with  aromatic 
polyhydroxy  compound. 

Use/Production.  (S)  Photoactive 
compound.  Prod,  range:  Confidential. 
Toxicity  Data.  Mutagenicity:  negative. 

P 92-1335 

Manufacturer.  Confidential. 
Chemical.  (G)  Isocyanate  terminated 
urethane  polymer. 

Use/Production.  (G)  Urethane 
adhesive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  1,000  mg/kg  species  (rat).  Skin 


irritation:  moderate  species  (rabbit). 

Skin  sensitization:  positive  species 
(guinea  pig). 

P 92-1336 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Cresol  novolek. 
Use/Production.  (S)  Resin  for 
photoresist  formulations.  Prod,  range: 
Confidential. 

P 92-1337 

Importer.  Confidential. 

Chemical.  (G) 

Phenyl(disubstitutedpolycyclic. 

Use/Import.  (G)  Contained  use 
component.  Import  range:  3,000-4,000 
kg/yr. 

Toxicity  Data.  Eye  irritation:  slight 
species  (rabbit). 

P 92-1339 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid  amine- 
organic  acid  salt. 

Use /Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P 92-1339 

Manufacturer.  Enthone-OMI  Inc. 
Chemical.  (G)  Enthoxylated  thiol 
ether. 

Use/Production.  (G)  Chemical 
additive  used  in  metal  plating.  Prod, 
range:  Confidential. 

P  92-1340 

Importer.  Ciba-Geigy  Corporation. 
Chemical.  (G)  Substituted  azo 
benzenesulfonic  derivative, 
cobaltcomplex. 

Use/Import.  (G)  Leather  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3442  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  96H>158  ppm 
species  (zebra  fish).  Eye  irritation: 
moderate  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P 92-1341 

Manufacturer.  Confidential. 

C/?em/co/.  (G)^Acetoacetylated 
polyester. 

Use /Production.  (G)  Coating 
component.  Prod,  range:  28,000-39,000 
kg/yr. 

P 92-1342 

Manufacturer.  Dow  Corning 
Corporation. 

Chemical.  (G)  Silica  gel-supported 
metal  hydrosilylation  catalyst. 

Use/Production.  (S)  Hydrosilylation 
catalyst.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  ^  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
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species  (rabbit).  Eye  irritation:  strong 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

P 92-1 343 

Manufacturer.  E  M  Sullivan 
Associates  Inc. 

Chemical  (G)  Vinylidene  dichloride 
acrylic  copolymer. 

Use/Production.  (S)  Component  of 
metal  primer.  Prod,  range:  Confidential. 

P  92-1344 

Importer.  Confidential. 

Chemical  (G)  Benzenesulfonic  acid,  5- 
(alkyl)-2-((4-(alkyl)phenyl)amino-9,10- 
dihydro-5,8-disubstituted-9,10-dioxo-l- 
anthracenyl)amino)-,  salt. 

Use/Import.  (S)  Acid  dye  for  wool 
and/or  nylon  fibers.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  (rat).  Eye  irritation: 
none  species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P  92-1345 

Importer.  Confidential. 

Chemical  (G)  Benzenesulfonic  acid. 
2,2'-((9.10-dihydro-5,8-disubstituted-9,10- 
dioxo-l,4-anthracenediyl)  diamino)bis(5- 
(alkyl-,  salt. 

Use/Import.  (S)  Acid  dye  for  wool 
and/or  nylon  fibers.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  (rat).  Eye  irritation: 
none  species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P 92-1346 

Importer.  Confidential. 

Chemical  (G)  2-enthracenesulfonic 
acid.  5,8-bis((4-(alkyl)-2- 
sulfophenyl)amino-9.10-dihydro-l,4- 
disubstituted-9.10-dioxo-,  salt. 

Use/Import.  (S)  Acid  dye  for  wool 
and/or  nylon  fibers.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  (rat).  Eye  irritation: 
none  species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P 92-1 347 

Importer.  Robert,  Inc. 

Chemical  (S)  Benzoic  acid,  4- 
(benzoyloxy)-phenylmethyl  ester. 

Use/Import.  (S)  Cosmetic 
manufacture.  Import  range:  500-700  kg/ 
yr. 

P 92-1348 

Importer.  Henkel  Corporation. 
Chemical  (G)  Polymeric  carbamate. 
Use/Import.  (G)  Paint  and  printing  ink 
additive.  Import  range:  Confidential. 


Dated:  October  9, 1992. 

Douglas  W.  Sellers, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  92-25279  Filed  10-16-92;  8:45  am] 
BILLING  CODE  SSSO-SO-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Proposed  Statement  of  Policy  for 
FDIC-Supervised  Banks  Regarding 
Notices  of  Branch  Closing 

agency:  Federal  Deposit  Insurance 
Corporation  (“FDIC”). 

ACTION:  Proposed  statement  of  policy 
with  request  for  comment. 

summary:  The  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  added  a  new  section  39 
to  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  which  imposes  notice  and 
other  requirements  on  insured 
depository  institutions  that  propose 
branch  closings.  Following  consultation 
with  the  Board  of  Governors  of  the  ' 
Federal  Reserve  System  (Federal 
Reserve),  the  Office  of  the  Comptroller 
of  the  Currency  (OCC),  and  the  Office  of 
Thrift  Supervision  (OTS),  the  FDIC  is 
requesting  comment  on  this  proposed 
policy  statement  providing  guidance  to 
FDIC-supervised  banks  on  the  branch 
closing  requirements  of  section  39. 

The  proposal  details  the  applicability 
of  section  39  to  state-chartered  FDIC- 
insured  banks  that  are  not  members  of 
the  Federal  Reserve  System  and  insured 
state  branches  of  foreign  banks  (FDIC- 
supervised  banks  or  state  nonmember 
banks),  provides  alternative  methods 
that  such  institutions  can  use  to  define 
the  "customers"  of  a  branch,  offers 
guidance  for  development  of  a  branch 
closing  policy,  and  discusses  the 
compliance  requirements  of  section  39. 
DATES:  Comments  must  be  received  on 
or  before  December  18, 1992. 

ADDRESSES:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429. 
Comments'may  be  hand-delivered  to 
room  F-402, 1776  F  Street,  NW., 
Washington,  DC  20429,  on  business  days 
between  8:30  a.m.  and  5  p.m.  Comments 
may  also  be  inspected  in  room  F-402  on 
business  days  between  the  same  hours. 
FAX  number:  (202)  898-3838. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director, 
Division  of  Supervision,  (202)  898-6918, 
Curtis  L.  Vaughn,  Examination 
Specialist,  Division  of  Supervision,  (202) 


898-6759,  Joseph  A.  DiNuzzo,  Senior 
Attorney,  (202)  898-7349,  Adrienne 
George,  Attorney,  (202)  898-3859,  Legal 
Division. 

SUPPLEMENTARY  INFORMATION: 
Background  Information 

Section  228  of  the  FDICIA  (Pub.  L. 
102-242, 105  Stat.  2236)  added  a  new 
section  39  to  the  FDI  Act.*  This 
provision  took  effect  immediately  upon 
enactment  of  the  FDICIA  on  December 
19, 1991.  Section  39  requires  every 
insured  depository  institution,  including 
state  nonmember  banks,  to  give  a  90- 
day  advance  written  notice  of  a  branch 
closing  to  its  primary  federal  regulator 
and  to  branch  customers,  to  post  notice 
at  the  branch  site  at  least  30  days  prior 
to  closing,  and  to  develop  a  policy  with 
respect  to  branch  closings.  The  notice  to 
the  regulator  must  include  a  detailed 
statement  of  the  reasons  for  the  decision 
to  close  the  branch  and  information  in 
support  of  those  reasons. 

Because  the  requirements  of  section 
39  apply  to  all  FDIC-insured  depository 
institutions,  and  in  order  to  provide  a 
uniform  and  consistent  approach,  the 
federal  banking  agencies  (/.e.,  the 
Federal  Reserve,  the  OCC,  the  OTS  and 
the  FDIC)  have  developed  positions 
substantially  similar  to  those  discussed 
in  this  proposed  policy  statement.  Each 
agency,  however,  also  has  existing  rules, 
regulations  and  policies  that  are 
affected  by  section  39:  consequently, 
there  may  be  some  procedural 
differences  between  the  agencies’ 
policies. 

The  FDIC  has  developed  the  proposed 
policy  statement  to  inform  FDIC- 
supervised  banks  and  the  public  about 
the  requirements  of  section  39  and  to 
request  comments  prior  to  finalizing 
such  guidance.  The  full  text  of  the 
proposed  policy  statement  is  provided 
below. 

Issues  for  Specific  Comment 

The  FDIC  requests  comments  on  all 
aspects  of  the  proposed  policy 
statement.  In  addition,  the  FDIC  invites 
comments  on  the  following  specific 
issues: 

1.  Definition  of  “Branch  "  and  Meaning 
of  “Branch  Closing" 

Section  39  does  not  define  the  term 
“branch."  Section  3(o)  of  the  FDI  Act. 
however,  states  that  a  "domestic 
branch”  includes  “any  branch  bank, 
branch  office,  branch  agency,  additional 


*  Because  of  a  drafting  error,  section  132  of  the 
FDICIA  also  added  a  new  “section  39"  to  the  FDI 
Act.  The  section  39  of  the  FDI  Act  added  by  section 
228  of  the  FDICIA  is  codified  at  12  U.S.C.  1831p. 
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oHice,  or  any  branch  place  of  business 
located  in  any  State  of  the  United  States 
or  in  any  Territory  of  the  United  States, 
Puerto  Rico,  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
or  the  Virgin  Islands  at  which  deposits 
are  received  or  checks  paid  or  money 
lent."  12  U.S.C.  1813{o).  Historically,  the 
FDIC  has  used  this  dehnition  of  a 
"domestic  branch"  as  the  dehnition  of  a 
“branch"  (except  in  situations  involving 
foreign  branches).  The  Board  of 
Directors  is  proposing  to  use  this 
definition  to  interpret  the  requirements 
of  section  39. 

The  meaning  of  “branch  closing"  can 
be  gleaned,  in  part,  from  the  literal 
language  and  legislative  history  of 
section  39.  In  enacting  section  39 
Congress  seemed  most  concerned  about 
the  effect  on  the  branch’s  community 
when  a  branch  is  closed  in  a  sudden, 
unexpected  way.  "The  bill  also  provides 
protections  against  the  willy-nilly 
closing  of  branches,  particularly  in 
innercity  neighborhoods,”  remarked 
Representative  Henry  B.  Gonzalez, 
Chairman  of  the  House  Committee  on 
Banking.  Finance  and  Urban  Affairs. 
“Banks  must  now  provide  customers 
and  the  communities  90-day  advance 
notice  before  closing  branches  and 
leaving  neighborhoi^s  without  service." 
137  Cong.  Rec.  Hll,807  (daily  ed. 
Novemt^r  26, 1991)  (statement  of  Rep. 
Gonzalez). 

From  this  statement  and  the  plain 
meaning  of  the  word  “closing”  in  section 
39,  it  is  reasonable  to  conclude  that  the 
branch  closing  notice  requirements 
would  not  be  triggered  where  a  branch 
merely  changed  ownership — that  is, 
when  one  solvent  institution  sells,  and 
another  buys,  a  branch  which  does  not 
close,  either  before,  during  or  after  the 
sale.  Thus,  under  this  proposal,  mergers, 
consolidations,  branch  sales  or  other 
acquisitions  involving  solvent 
-institutions  would  not  be  construed  as 
branch  closings  unless  a  branch  is 
actually  closed  either  before,  during  or 
after  the  acquisition  takes  place. 
(However,  when  such  an  acquisition 
involves  a  branch  closing,  the  branch 
closing  notice  requirements  would 
apply,  and  the  parties  to  the  acquisition 
should  determine  which  party  will  give 
the  required  notices.) 

Also,  section  39  applies  only  when  an 
“insured  depository  institution” 
proposes  to  close  a  branch.  Thus,  if  the 
institution  goes  into  receivership  and  the 
branches  are  permanently  closed  by  the 
receiver,  it  is  the  government,  not  the 
failed  institution  or  any  acquiring 
institution,  which  has  closed  the 
branches;  thus,  section  39  would  not 
apply. 


Likewise,  if  services  are  interrupted  at 
a  branch  because  of  an  “act  of  God" 

(e.g.  fire,  hurricane,  earthquake),  the 
institution  would  not  be  viewed  as 
having  voluntarily  closed  the  branch.  If 
the  branch  is  repaired  and  banking 
services  restored  at  that  location  in  a. 
timely  way,  the  FDIC  would  not 
consider  this  to  be  a  branch  closing, 
and,  thus,  the  branch  closing  notice 
requirements  would  not  apply. 

In  the  case  of  temporary  branches, 
such  as  those  established  at 
conventions,  state  and  local  fairs, 
college  registrations,  emergencies  and 
similar  sites,  it  is  obvious  to  their 
customers  that  these  branches  are 
temporary  in  nature.  Since  no  customer 
is  likely  to  be  surprised  by  their 
disappearance,  and  since  many 
temporary  branches  are  open  for  far 
fewer  than  90  days,  the  closing  of  a 
temporary  branch  would  not  be  viewed 
as  triggering  section  39. 

Given  the  legislative  intent  of  section 
39  to  safeguard  against  sudden  closings 
of  branches  that  may  result  in 
inadequate  banking  services  for  local 
communities,  the  Board  of  Directors 
believes  that  section  39  was  intended  to 
reach  only  the  closings  of  “domestic” 
branches — those  branches  within  the 
United  States  and  the  United  States 
territories  listed  in  12  U.S.C.  1813(o). 
Thus,  the  proposal  includes  within  the 
scope  of  section  39  domestic  branches  of 
insured  depository  institutions, 
including  insured  domestic  state 
branches  of  foreign  depository 
institutions.  The  Board  believes, 
however,  that  section  39  does  not  apply 
to  either  uninsured  domestic  branches  of 
foreign  depository  institutions  or  to 
foreign  branches  of  domestic  insured 
depository  institutions. 

As  noted  above,  section  3(o)  of  the 
FDI  Act  defines  a  branch,  generally,  as 
locations  where  deposits  are  received  or 
checks  paid  or  money  lent,  A  remote 
service  facility  (such  as  an  automated 
teller  machine)  comes  within  the  literal 
terms  of  this  definition.  Thus,  the  FDIC 
has  proposed  that  the  closing  of  remote 
service  facilities  be  subject  to  the 
requirements  of  section  39.  It  is  possible, 
however,  that  the  closing  of  remote 
service  facilities  is  outside  the  intended 
scope  of  section  39  because  such 
closings  would  not  have  the  negative 
impact  on  a  community  that  section  39 
was  intended  to  help  safeguard  against. 
For  example,  the  closing  of  an 
automated  teller  machine  at  a  local 
supermarket  may  not  be  the  type  of 
“branch  closing"  that  section  39  was 
intended  to  cover.  For  this  reason  the 
FDIC  specifically  requests  comments  on 
whether  section  39  should  be  deemed  to 


apply  to  the  closing  of  remote  service 
facilities. 

2.  Branch  Relocations 

Another  question  that  arises  under 
-  section  39  is  whether  the  relocation  of  a 
bank  branch  is  a  “branch  closing.” 

Under  the  literal  language  of  section  39, 
it  is  arguable  that  a  relocation  is  not  a 
closing  and,  thus,  the  section  39 
requirements  should  not  apply  to  branch 
relocations.  However,  if  the  branch  is 
moved  a  considerable  distance  from  its 
previous  site,  the  relocation  may  have 
the  same  adverse  effect  on  the 
community  as  a  branch  closing. 

The  Board  of  Directors  believes  that 
section  39  should  not  be  interpreted  to 
include  branch  relocations,  particularly 
because  section  18(d)  of  the  FDI  Act  and 
the  corresponding  FDIC  regulations 
already  require  state  nonmember  banks 
to  file  an  application  before  relocating  a 
branch  office,  and  to  give  notice  by 
publication  and  posting  of  the  office's 
plan  to  relocate.  12  U.S.C.  1818(d)  and  12 
CFR  303.6.  Interested  parties  can 
comment  in  writing  on  the  proposed 
relocation,  and  oral  presentations  and 
hearings  are  permitted  in  appropriate 
situations.  Id.  It  is  unlikely  that 
Congress  intended  to  make  the  branch 
closing  notice  requirements  apply  in  a 
way  that  would  be  redundant  with  the 
pre-existing  statutory  requirements  of 
the  FDI  Act  and  the  regulatory 
requirements  and  practice  of  the  FDIC. 
For  these  reasons,  the  Board  believes 
that  a  state  nonmember  bank  that 
proposes  to  relocate  a  branch  need  not 
comply  with  the  requirements  of  section 
39. 

Nonetheless,  the  FDIC  specifically 
requests  comments  on  whether  a 
geographic  limit  should  be  placed  on  the 
proposed  exclusion  of  branch 
relocations  from  the  requirements  of 
section  39.  This  request  is  prompted  by 
the  concern  that  in  certain  cases  a 
proposed  relocation  may  be  the 
functional  equivalent  of  a  branch  closing 
if  the  place  to  which  the  branch  is 
“relocating”  is  sufficiently  distant  from 
its  existing  location.  In  such  situations 
the  negative  effect  on  the  community 
where  the  branch  is  originally  located 
may  be  within  the  intended  scope  of 
section  39. 

3.  Operation  of  Branches  Following 
Government-Assisted  Failed  Institution 
Acquisitions;  Expedited  Transactions 

Another  important  issue  in 
interpreting  section  39  involves  whether 
the  branch  closing  notice  requirements 
apply  when  a  branch  closing  occurs  as 
part  of  an  FDIC-  or  RTC-assisted 
■  acquisition  of  a  failed  institution.  In  this 
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case,  pursuant  to  the  provisions  of  the 
acquisition  agreement,  the  acquirer  of 
such  a  failed  institution  temporarily 
operates  one  or  more  branches  of  the 
failed  institution  during  the  acquirer's 
option  period — that  is.  during  the  period 
the  acquirer  has  to  decide  whether  it 
will  purchase  or  lease  the  branch. 
(Typically,  option  periods  under  FDfC 
and  RTC  contracts  range  between  90 
and  180  days.)  According  to  the 
definition  of  a  “domestic  branch"  in 
section  3{o)  of  the  FDI  Act.  once  the 
acquirer  receives  deposits  or  pays 
checks  or  lends  money  at  such  a  branch, 
even  on  a  temporary  basis  and  even 
bdfore  it  has  decided  whether  to 
purchase  or  lease  the  branch,  that 
acquirer  is  operating  the  branch.  Thus, 
the  acquirer's  decision  to  close  the 
branch  might  be  construed  as  a  “branch 
closing"  under  section  39.  But  if  section 
39  is  held  to  apply  when  an  acquirer 
informs  the  FDIC  or  RTC  in  writing, 
during  the  option  period,  that4t  will  not 
purchase  or  lease  the  branch  but  instead 
will  close  the  branch,  then  the  acquirer 
will  be  forced  to  keep  the  branch  open 
for  90  days  from  the  time  it  so  notifies 
the  FDIC  or  RTC  and  the  customers  of 
the  branch. 

The  FDIC  is  concerned  that  this  strict 
application  of  the  law  could  result  in  the 
immediate  closing  of  branches  at  the 
time  of  the  institution’s  failure  and/or 
increased  resolution  costs  to  the 
government.  The  FDIC  believes  that 
neither  of  these  results  was  intended  by 
Congress  and  would  be 
counterproductive  to  the  intent  of  the 
statute. 

Specifically,  if  the  acquirer  is  unsure 
of  the  branch’s  long-term  desirability, 
and  if  the  90-day  notice  requirement  is 
applied  to  branches  of  such  failed 
institutions,  the  acquirer  may  choose  not 
to  operate  the  branch  at  all.  That 
decision  could  result  in  the  branch’s 
immediate,  permanent  closing  at  the 
time  the  acquired  institution  fails,  which 
is  precisely  the  sudden,  unexpected 
disappearance  of  a  branch  which 
Congress  wished  to  avoid.  If  the 
acquirer  is  required  to  operate  the 
branch  on  an  interim  basis,  but  must  do 
so  for  at  least  90  days  after  deciding  to 
close  the  branch,  the  acquirer  might 
lower  its  bid  for  the  fail^  institution  to 
compensate  for  the  cost  of  keeping  the 
branch  open.  This  action  would  drive  up 
the  cost  of  the  transaction  to  the  FDIC  or 
RTC.  another  unreasonable  result  which 
Congress  could  not  have  intended. 

Under  general  rules  of  statutory 
interpretation,  if  the  plain  meaning  of 
words  in  a  statute  will  lead  to  an 
unreasonable  result  plainly  at  variance 
with  the  policy  of  the  legislation  as  a 


whole,  a  court  will  follow  the  purpose  of 
the  statute,  rather  than  its  literal  words. 
United  States  v,  American  Trucking 
Ass’n.  310  U.S.  534, 543  (1939).  In  this 
situation.  Congress’  stated  intent  was  to 
prevent  the  unexpected  closing  of  a 
branch  from  having  an  adverse  affect  on 
the  branch’s  Community.  Yet  applying 
the  branch  closing  notice  requirements 
to  branch  closings  in  the  context  of  an 
FDIC  assistance  transaction  would 
discourage  acquirers  from  operating  the 
failed  institution’s  branches  even 
temporarily.  Such  a  result  is 
unreasonable  and  at  variance  with  the 
purpose  of  section  39.  Further,  even 
when  acquirers  choose  to  operate 
branches  temporarily,  they  might  reduce 
their  bids  to  compensate  for  the 
possibility  of  having  to  give  the  90-day 
notice  if  they  decide  to  close  the  branch. 
But  driving  up  the  cost  to  the 
government  of  failed  institution 
resolutions  is  also  at  odds  with  the  spirit 
of  FDiCIA,  which  requires  “least-cost 
resolutions"  in  conserving  the  bank  and 
savings  association  insurance  fimds. 
Section  141(a)  of  FDICIA.  codified  at  12 
U.S.C.  1823(c)(4). 

For  these  reasons,  the  FDIC  proposes 
that  the  branch  closing  notice 
requirements  not  apply  to  FDIC- 
supervised  institutions  as  long  as  the 
branches  are  closed  prior  to  the 
expiration  of  the  acquirer’s  branch 
acquisition  option  period.  The  branch 
closing  notice  requirements  would 
apply,  however,  if  the  acquirer  notifies 
the  FDIC  or  RTC  in  writing  of  its 
intention  to  purchase  or  lease  the 
branch,  then  later  decides  to  close  the 
branch. 

The  proposal  deems  the  notice 
requirements  of  section  39  to  apply  to  all 
other  types  of  acquisition  and  merger 
transactions,  including  a  branch  closing 
that  results  from  an  expedited  merger, 
under  the  circumstances  described  in 
the  Bank  Merger  Act  (12  U.S.C.  1828(c)). 
The  Board  specifically  requests 
comments,  however,  on  whether  the 
section  39  notice  requirements  should  be 
deemed  to  apply  when  the  FDIC 
provides  assistance  to  either  a  failing 
insured  institution  or  to  the  acquirer  of  a 
failed  institution.  The  FDIC  may  provide 
such  assistance  when  an  institution  is  in 
default  or  in  danger  of  default,  under 
certain  circumstances  and  in  various 
forms,  under  section  13(c)  of  the  FDI  Act 
(12  U.S.C.  1813(c)).  As  with  the 
acquisition  of  failed  institutions, 
averting  the  failure  of  an  insured 
institution  likely  would  prevent  the 
closing  of  branches  that  otherivise 
would  close  as  a  result  of  the  failure  of 
the  institution.  Imposing  the  advance 
branch  closing  notice  requirements  of 


section  39  in  such  situations  may  either 
impede  or  prevent  the  resolution  of 
failing  insured  institutions  and.  thus,  be 
counterproductive  to  the  underlying 
objective  of  section  39  to  retain  banking 
services  in  local  communities. 

Comments  also  are  requested  on  the 
applicability  of  the  section  39  notice 
requirement  in  situations  where  an 
insured  depository  institution  acquires  a 
failing  institution  without  FDIC 
assistance.  The  same  rationale  (as  that 
noted  above  for  FDlC-assisted 
transactions)  exists  for  deeming  this 
situation  not  to  come  within  the 
intended  scope  of  the  section  39  notice 
requirements.  Under  the  provisions  of 
the  Bank  Merger  Act  (12  U.S.C. 

1828(c)(4),  an  acquisition  of  an  insured 
depository  institution  may  be  effective 
immediately  in  order  to  prevent  the 
probable  failure  of  a  depository 
institution. 

Pending  final  adoption  of  the 
proposed  policy  statement,  a  state 
nonmember  bank  making  FDIC-  or  RTC- 
assisted  acquisitions  and  operating 
acquired  branches  on  an  interim  basis 
should  make  its  best  efforts  to  give  the 
notices  contemplated  by  section  39 
when  it  decides  not  to  acquire  a  branch 
during  its  branch  acquisition  option 
period.  Thus,  a  bank  in  such 
circumstances  should  provide  a  written 
notice  and  statement  of  reasons  to  the 
FDIC  and  should  mail  and  post  notices 
to  customers  as  expeditiously  as  is 
reasonable  prior  to  transferring  such 
facilities  back  to  the  FDIC  or  RTC  in 
accordance  with  the  terms  of  its 
agreement  with  either  of  those  agencies. 
This  “best-efforts"  requirement  was 
previously  stated  in  the  FDIC’s  Financial 
Institutions  Letter  No.  30-92  (April  10, 
1992). 

4.  Identifying  Customers  of  the  Branch 

The  proposed  policy  statement  would 
permit  each  state  nonmember  bank  to 
determine  which  of  its  patrons  will  be 
identified  as  customers  of  a  particular 
branch.  The  proposed  guidance  requires 
a  good  faith  determination  using  a 
reasonable  method  developed  by  the 
bank.  One  reasonable  method  that  a 
state  nonmember  bank  could  use  is  to 
allocate  a  customer  to  a  branch  based 
on  where  the  customer  opened  his  or  her 
deposit  or  loan  account. 

Paper  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  policy 
statement  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  3064-0109  pursuant  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
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The  collection  of  information  in  this 
proposed  policy  statement  is  required  by 
statute.  It  will  permit  the  Federal 
Deposit  Insurance  Corporation  and  the 
public  to  be  aware  of  the  intentions  of 
the  banks  it  supervises  to  close  a 
branch,  and  will  make  available  for 
review  by  examiners  each  bank’s 
methodology  for  choosing  which 
branches  should  be  closed. 

It  is  estimated  that  the  4,400 
institutions  covered  by  this  proposal 
will  be  required  to  adopt  branch  closing 
policies  on  a  one-time  basis,  and  that,  of 
these  institutions,  approximately  150 
will  close  an  office  each  year.  Therefore, 
the  estimated  reporting  burden  for  the 
collection  of  information  in  the  policy 
statement  can  be  summarized  as 
follows: 

Number  of  Policies  Prepared  (a  one-time 
burden]:  4,400. 

Number  of  Preparations  per  institution: 

1. 

Hours  per  Policy  Prepared:  8. 

Number  of  Notifying  Institutions  per 
yean  150. 

Hours  per  Notice:  2. 

Number  of  Notices  per  year  1. 

Total  Burden  Hours  for  the  first  year: 
35,500. 

Total  Annual  Burden  Hours  for  each 
year  thereafter  300. 

General  comments  on  the  collection  of 
information,  on  the  accuracy  of  this 
burden  estimate,  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3064-0109),  Washington,  DC  20503,  and 
to  Steven  F.  Hanft,  Assistant  Executive 
Secretary  (Administration],  room  F-453, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429. 

Proposed  Statement  of  Policy  for  FDIC- 
Supervised  Banks  Regarding  Branch 
Closings 

Purpose 

This  policy  statement  provides 
guidance  to  all  FDIC-supervised  banks 
with  respect  to  the  statutory 
requirements  that  each  bank  provide 
prior  notice  of  branch  closings  and 
establish  internal  policies  for  branch 
closings.  ~ 

Background 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(Pub.  L.  102-242, 105  Stat.  2236]  (FDICIA] 
was  enacted  on  December  19. 1991. 
Section  228  of  the  FDICIA  adds  a  new 
section  39  (codified  at  12  U.S.C.  1831p] 
to  the  Federal  Deposit  Insurance  Act 
(FDl  Act]  and  imposes  notice 
requirements  on  insured  depository 


institutions  *  that  propose  branch 
closings.  The  provision  became  effective 
on  December  19, 1991. 

The  law  requires  an  insured 
depository  institution  to  submit  notice  of 
any  proposed  branch  closing  to  the 
appropriate  federal  banking  agency  not 
later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The 
required  notice  must  include  a  detailed 
statement  of  the  reasons  for  the  decision 
to  close  the  branch  and  statistical  or 
other  information  in  support  of  such 
reasons. 

The  law  also  requires  an  insured 
depository  institution  to  notify  its 
customers  of  the  proposed  closing.  The 
bank  must  mail  the  notice  to  the 
customers  of  the  branch  proposed  to  be 
closed  at  least  90  days  prior  to  the 
proposed  closing. 

The  bank  also  must  post  a  notice  to 
customers  in  a  conspicuous  manner  on 
the  premises  of  the  branch  proposed  to 
be  closed  at  least  30  days  prior  to  the 
proposed  closing. 

Additionally,  the  law  requires  each 
insured  depository  institution  to  adopt 
policies  regarding  closings  of  branches 
of  the  institution. 

As  the  federal  agency  that  supervises 
FDIC-insured  state-chartered  banks  that 
are  not  members  of  the  Federal  Reserve 
System  and  FDIC-insured  state 
branches  of  foreign  banks  (hereinafter 
referred  to  as  state  nonmember  banks  or 
FDIC-supervised  banks],  the  FDIC  is 
charged  with  administering  section  39 
for  those  institutions. 

Applicability 

Under  section  3  of  the  FDI  Act  (12 
U.S.C.  1813],  a  "branch”  is  defined  as 
any  domestic  facility  of  an  insured 
depository  institution,  other  than  its 
main  office,  where  deposits  are 
received,  checks  are  paid,  or  money  is 
lent.  Thus,  in  addition  to  a  traditional 
brick-and-mortar  branch,  section  39 
applies  to  the  closing  of  insured 
domestic  state  branches  of  foreign 
depository  institutions,  as  defined  by  the 
FDI  Act  (12  U.S.C.  1813(s]],  and  any 
other  type  of  facility  that  constitutes  a 
branch  and  has  been  approved  by  the 
FDIC  as  a  branch,  including  remote 
service  facilities,  drive-in  facilities, 
mobile  branches,  etc. 

An  FDIC-supervised  bank  must  file  a 
branch  closing  notice  for  a  branch 
closing  occurring  in  the  context  of  a 
merger,  consolidation  or  other  form  of 

*  An  "insured  depository  institution”  means  any 
bank  or  savings  association,  as  defined  in  section  3 
of  the  FDI  Act.  the  deposits  of  which  are  insured  by 
the  FDIC.  The  term  includes,  inter  alia,  state- 
chartered  banks  that  are  not  members  of  the 
Federal  Reserve  System  and  insured  state  branches 
of  foreign  banks. 


acquisition  whether  or  not  such 
transaction  is  subject  to  expedited 
approval  under  the  Bank  Merger  Act  (12 
U.S.C.  1828(c](4]].  The  parties  to  such  a 
transaction  should  determine  which 
party  will  give  the  notice.  Thus,  for 
example,  the  purchaser  may  give  the 
notice  prior  to  consummation  of  the 
transaction  where  the  purchaser  intends 
to  close  a  branch  following 
consummation,  or  the  seller  may  give 
notice  because  it  intends  to  close  a 
branch  at  or  prior  to  consummation.  In 
the  latter  example,  if  the  transaction 
were  to  close  ahead  of  schedule,  the 
purchaser,  if  authorized  by  the  FDIC, 
could  operate  the  branch  to  complete 
compliance  with  the  90-day  requirement 
without  the  need  for  an  additional 
notice. 

The  law  does  not  apply  to  an 
interruption  of  service  caused  by  an  Act 
of  God  [e.g.,  fire,  hurricane,  earthquake], 
as  the  bank  would  not  have  closed  the 
branch.  Section  39  does  apply,  however, 
if  the  bank  were  not  to  restore  services 
at  the  site  in  a  timely  manner  or  if  it 
were  to  decide  to  close  or  not  reopen  the 
branch  following  the  incident.  Although 
prior  notice  would  not  be  possible  in 
such  a  case,  the  bank  should  mail  and,  if 
practicable,  post  the  required  notices  to 
customers  and  the  FDIC  as  soon  as 
possible  after  the  decision  to  close  the 
branch  has  been  made. 

The  law  does  not  apply  where  a 
branch  undergoes  a  change  in  name, 
location,  or  services  but  continues  to 
meet  the  definition  of  branch.  Thus, 
section  39  does  not  apply  to: 

•  Mergers,  consolidations,  or  other 
acquisitions,  including  branch  sales,  that 
will  not  result  in  any  branch  closings; 

•  A  change  of  services  at  a  branch  so 
long  as  the  remaining  facility  still 
constitutes  a  domestic  branch — that  is,  a 
facility  defined  in  12  U.S.C.  1813(o] — 
such  as  where  loan  services  are 
removed  from  a  branch  that  will 
continue  to  offer  deposit  services,  or 
where  a  traditional  brick-and-mortar 
branch  is  converted  to  a  remote  service 
facility; 

•  A  branch  relocation,  which  is 
subject  to  its  own  statutory  and 
regulatory  requirements,  including 
public  notice;  and 

•  The  closing  of  a  “temporary 
branch”  of  a  state  nonmember  bank,  as 
defined  in  12  CFR  303.7(f](ii]. 

In  addition,  section  39  does  not  apply 
when  a  branch  ceases  operation  but  is 
not  closed  by  a  state  nonmember  bank. 
Thus,  the  law  does  not  apply  to: 

•  Transferring  back  to  the  FDIC  or  the 
Resolution  Trust  Corporation,  pursuant 
to  the  terms  of  an  acquisition  agreement, 
a  branch  of  a  failed  bank  or  savings 
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association  operated  on  an  interim  basis 
in  connection  with  the  acquisition  of  all 
or  part  of  a  failed  bank  or  savings 
association. 

Notice  of  Branch  Closing  to  the  FDIC 

Section  39  requires  insured  depository 
institutions  to  submit  notice  of  any 
proposed  branch  closing  to  the 
appropriate  federal  banking  agency  no 
later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The 
required  notice  to  the  FDIC  must  include 
the  following: 

•  Identification  of  the  branch  to  be 
closed; 

•  The  proposed  date  of  the  closing; 

•  A  statement  of  the  reasons  for  the 
decision  to  close  the  branch;  and 

•  Statistical  or  other  information  in 
support  of  such  reasons  consistent  with 
the  institution’s  written  policies  for 
branch  closings. 

If  a  state  nonmember  bank  believes 
that  certain  information  included  in  the 
notice  is  confidential  in  nature,  the  bank 
should  prepare  such  information 
separately  and  request  confidential 
treatment.  The  FDIC  will  decide 
whether  to  treat  such  information 
confidentially  under  the  Freedom  of 
Information  Act. 

Notices  of  Branch  Closing  to  Customers 

The  law  requires  an  insured 
depository  institution  that  proposes  to 
close  a  branch  to  provide  notice  of  the 
proposed  closing  to  the  customers  of  the 
branch.  A  customer  of  a  branch  is  a 
patron  of  the  bank  who  has  been 
identified  with  a  particular  branch  by 
such  institution  through  the  use,  in  good 
faith,  of  a  reasonable  method  fqr 
allocating  customers  to  specific 
branches.  A  bank  that  allocates 
customers  to  its  branches  based  on 
where  the  customer  opened  a  deposit  or 
loan  account  will  be  presumed  to  have 
reasonably  identified  each  customer  of  a 
branch  for  purposes  of  compliance  with 
section  39.  A  state  nonmember  bank 
need  not  change  its  recordkeeping 
system  in  order  to  a  make  a  reasonable 
determination  of  who  is  a  customer  of  a 
branch.  If  a  state  nonmember  bank 
cannot  reasonably  identify  customers  of 
a  particular  branch  using  its  current 
recordkeeping  system,  it  may  satisfy  the 
requirements  of  section  39  by  notifying 
all  of  its  deposit  and  loan  customers. 

Under  section  39,  a  bank  proposing  to 
close  a  branch  must  include  a  customer 
notice  at  least  90  days  in  advance  of  the 
proposed  closing  in  at  least  one  of  the 
regular  account  statements  mailed  to 
customers,  or  in  a  separate  mailing.  If 
the  closing  of  a  branch  occurs  after  the 
proposed  date  of  closing,  no  additional 
notice  is  required  to  be  mailed  to 


customers  if  the  institution  acted  in  good 
faith  in  projecting  the  date  for  closing 
and  in  subsequently  delaying  the 
closing. 

The  mailed  customer  notice  should 
include  the  location  of  the  branch  to  be 
closed,  the  proposed  date  of  closing,  and 
either  identify  where  customers  may 
obtain  services  following  the  closing  or 
provide  a  telephone  number  for 
customers  to  call  to  determine  such 
alternative  sites.  A  state  nonmember 
bank  should  retain  a  copy  of  the  mailed 
customer  notice  in  its  Hies  with  a  record 
of  when  the  notice  was  mailed. 

Under  section  39,  a  bank  also  must 
post  a  notice  to  branch  customers  in  a 
conspicuous  manner  on  the  branch 
premises  at  least  30  days  prior  to  the 
proposed  closing.  This  notice  should 
state  the  proposed  date  of  closing  and 
identify  where  customers  may  obtain 
service  following  that  date  or  provide  a 
telephone  number  for  customers  to  call 
to  determine  such  alternative  sites.  A 
bank  may  revise  the  notice  to  extend  the 
projected  date  of  closing  without 
triggering  a  new  30-day  notice  period. 
The  bank  should  retain  a  copy  of  the 
posted  notice  in  its  files. 

In  some  situations,  state  nonmember 
banks,  in  their  discretion  and  in  order  to 
expedite  transactions,  may  mail  and 
post  customer  notices  of  branch  closings 
that  are  contingent  upon  an  event  For 
example,  in  the  case  of  a  proposed 
merger  or  acquisition,  a  state 
nonmember  bank  may  notify  customers 
of  its  intent  to  close  a  branch  upon 
approval  by  the  appropriate  federal 
banking  agency  of  the  proposed  merger 
or  acquisition. 

Policies  for  Branch  Closings 

Section  39  requires  all  insured 
depository  institutions  to  adopt  policies 
for  branch  closings.  Each  state 
nonmember  bank  with  one  or  more 
branches  must  adopt  such  a  policy.  If  a 
bank  currently  has  no  branches,  it  must 
adopt  a  policy  for  branch  closings 
before  it  establishes  its  first  branch.  The 
policy  should  be  in  writing  and 
consistent  with  the  size  and  the  needs  of 
the  state  nonmember  bank. 

Closing  a  branch  may  have  adverse 
effects  on  the  community  and  its 
residents,  particularly  low-  and 
moderate-income  communities.  A 
branch  closing  also  may  affect  local 
economic  development  and 
inconvenience  businesses  and  residents, 
particularly  those  residents  with  limited 
mobility. 

Each  branch  closing  policy  adopted 
pursuant  to  section  39  should  include 
factors  for  determining  objectively 
which  branch  to  close  and  which 
customers  to  notify,  and  methods  for 


providing  the  notices  required  by  the 
statute. 

Compliance 

the  FDIC  will  examine  for  compliance 
with  section  39  to  determine  whether  the 
state  nonmember  bank  has  adopted  a 
branch  closing  policy  and  whether  the 
bank  provided  required  notices  when  it 
closed  a  branch.  If  the  state  nonmember 
bank  fails  to  comply  with  section  39,  the 
FDIC  may  make  adverse  Findings  in  the 
Community  Reinvestment  Act  (CRA) 
evaluation  or  take  other  appropriate 
enforcement  action,  pursuant  to  section 
8  of  the  FDI  Act  (12  U.S.C.  1818). 

During  the  CRA  portion  of  an 
examination,  the  FDIC  assesses  a  state 
nonmember  bank's  record  of  helping  to 
meet  the  credit  needs  of  its  community. 
Factors  the  FDIC  considers  in  making  its 
assessment  include  the  bank’s  record  of 
opening  and  closing  offices  and 
providing  services  at  such  offices.  The 
reasons  for  closing  a  branch  and  the 
statistical  or  other  information  included 
in  a  branch  closing  notice  submitted  to 
the  FDIC  will  be  reviewed  under  these 
factors  in  the  CRA  examination. 

By  Order  of  the  Board  of  Directors.  Dated 
at  Washington.  DC  this  13th  day  of  October, 
1992. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  92-25267  Filed  10-16-02;  8:45  am] 
BILLING  cooe  6714-0-M 


FEDERAL  ELECTION  COMMISSION 
[Notice  1992-21] 

Filing  Dates  for  the  North  Dakota 
Special  Election 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  a 
Special  Election. 

SUMMARY:  North  Dakota  has  scheduled 
a  Special  General  Election  on  December 
4, 1992,  to  fill  the  seat  of  the  late  Senator 
Quentin  Burdick.  Committees  required 
to  file  a  report  in  connection  with  the 
Special  General  Election,  must  file  a  Pre- 
General  Report  by  November  23, 1992, 
and  a  Post-General  Report  by  January  4, 
1993. 

Committees  were  not  required  to  file 
Pre-Election  Reports  for  the  Republican 
and  Democratic  Caucuses  that  were 
held  to  nominate  candidates  for  the 
Special  General  Election.  These  reports 
’  were  not  required  because  there  was  not 
enough  time  before  the  party 
conventions  for  the  committees  to  file  a 
report.  In  addition  to  this  short  time 
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filed,  or  from  the  date  of  the  committee's 
first  activity,  through  November  14, 1992; 
and  a  30-day  Post-General  Report  by 
January  4, 1993,  with  coverage  dates 
from  November  15  through  December  24, 
1992.  Such  committees  must  also  file  a 
Year-End  Report  by  January  31, 1993, 
with  coverage  dates  from  December'25, 
1992,  through  December  31, 1992. 


Calendar  of  Reporting  Dates  for  the  North  Dakota  Speqal  General  Election  on  December  4, 1992 


Report 

— 

Reportlr>g  period 

Reg. /cert, 
mailing 
date  ‘ 

Filing  date 

For  Committees  Involved  in  the  Special  General  (12/4)  Only- 

(*)-1 1/14/92 
11/15/92-12/24/92 

11/19/92 

11/23/92 

01/04/93 

01/04/93 

12/25/92-12/31/92 

01/31/93 

01/31/93 

For  Committees  Involved  in  the  Regular  General  (11/3)  and  the  Special  General  (12/4); 

*  10/01/92-10/14/92 

10/19/92 

10/22/92 

*  10/15/92-11/14/92 

11/19/92 

11/23/92 

*  11/15/92-11/23/92 

12/03/92 

12/03/92 

11/24/92-12/24/92 

01/04/93 

01/04/93 

12/25/92-12/31/92 

01/31/93 

01/31/93 

■  Reports  sent  by  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date;  otherwise,  they  must  be  received  t^  the  fHing  date. 

*  The  period  begins  with  the  dose  of  books  of  the  last  report  filed  by  the  committee.  If  the  committee  has  filed  no  previous  reports,  the  period  begins  with  the 
date  of  the  committee's  first  activity. 


frame,  all  candidates  participating  in  the 
party  conventions  had  not  been 
officially  identified. 

FOR  FURTHER  INFORMATION  CONTACT; 
Ms.  Bobby  Werfel,  Public  Information 
Office,  999  E  Street,  NW.,  Washington, 
DC  20463,  Telephone:  (202)  219-3420; 

Toll  Free  (800J  424-9530. 


SUPPLEMENTARY  INFORMA'HON:  All 

principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  and  all  political  committees 
(other  than  monthly  filers)  which 
support  candidates  in  this  election  must 
file  a  12-day  Pre-General  Report,  due  on 
November  23, 1992,  with  coverage  dates 
from  the  close  of  books  of  the  last  report 


Dated:  October  13, 1992. 

Joan  D.  Aikens, 

Chairman.  Federal  Election  Commission. 
|FR  Doc.  92-25254  Filed  10-16-92;  8:45  am] 
BILLING  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission,  800  North  Capitol 
Street,  NW.,  9th  Floor.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010776-070. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 


Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Line,  Ltd. 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
revises  Article  15.3  of  the  Agreement  to 
set  forth  additional  guidelines  regarding 
breach  of  confidentiality. 

Agreement  No.:  203-011160-019. 

Title:  Agreement  11160. 

Parties: 

Atlantic  Container  Line  AB 
Orient  Overseas  Container  Line  (UK) 
Ltd. 

Hapag  Lloyd  AG 

Lykes  Bros.  Steamship  Co.,  Inc. 

Sea-Land  Service,  Inc. 

Evergreen  Marine  Corp.  (Taiwan),  Ltd. 
Nedlloyd  Lijnen  BV 
Mediterranean  Shipping  Co. 

P&O  Containers  Limited 
Deppe  Linie  GmbH  &  Co. 

Polish  Ocean  Lines 
DSR-Senator  Joint  Service 
Compagnie  Generale  Maritime. 
Synopsis:  The  propdsed  amendment 
adds  Cho  Yang  Shipping  Co.  as  a  party 
to  the  Agreement.  The  parties  have 
requested  a  shortened  review  period. 
Agreement  No.:  203-011160-020. 

Title:  Agreement  11160. 

Parties: 

Atlantic  Container  Line  AB 
Orient  Overseas  Container  Line  (UK) 
Ltd. 

Hapag  Lloyd  AG 

Lykes  Bros.  Steamship  Co.,  Inc. 

Sea-Land  Service,  Inc. 

Evergreen  Marine  Corp.  (Taiwan),  Ltd. 


Nedlloyd  Lijnen  BV 
Mediterranean  Shipping  Co. 

'  P&O  Containers  Limited  c 
Deppe  Linie  GmbH  &  Co. 

Polish  Ocean  Lines 
DSR-Senator  Joint  Service 
Compagnie  Generale  Maritime. 
Synopsis:  The  proposed  amendment 
deletes  Lykes  Bros.  Steamship  Co.,  Inc. 
(effective  December  27, 1992)  and  Deppe 
Linie  GmbH  &  Co.  (effective  December 
29, 1992)  as  parties  to  the  Agreement.  It 
also  adds  the  Trans-Atlantic  Agreement 
as  a  party. 

Dated;  October  13, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

|FR  Doc.  92-25218  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  6730-01-M 

Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 

License  number.  2335 
Name:  D.C.  Roque  International,  Inc. 
Address:  2987  Mission  St.  #202,  San 
Francisco,  CA  94110 
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Date  revoked:  August  14,  1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  3391 
Name:  Rita  R.  Frady  dba  Coastal 
Forwarding 

Address:  340  Walnut  Court.  Waleska, 
GA  30183 

Date  revoked:  August  18, 1992 
Reason:  Surrendered  license  voluntarily 
License  number:  3194 
Name:  Margaret  (Peggy)  Lacock  Bennett 
dba  Pacific  Rim  Export  Services 
Address:  127  Esplanade,  San  Clemente. 
CA  92672 

Date  revoked:  August  28, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number;  2721 
Name:  ABCO  Freight  Forwarders,  Inc. 
Address:  7371  N.W.  54th  Street,  Miami, 
FL  33166  • 

Date  revoked:  August  30, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  1764  /  ' 

Name:  Caltrex  Forwarders  Company' 
Address:  7901  N.W.  67th  St..  Miami,  FL 
33166 

Date  revoked:  September  2, 1992  • 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  2237 
Name:  SGM  International,  Inc. 

Address:  2350  N.W.  93rd  Ave.,  Miami, 
FL  33172 

Date  revoked:  September  2, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  2585 
Name:  Linda  Lee  Gray  dba  L.  G. 
Enterprises 

Address:  312  Virginia  Street,  El 
Segundo,  CA  90245 
Date  revoked:  September  3, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  1420 
Name:  Maki  International,  Inc. 

Address:  Port  Everglades  Station,  P.O. 

Box  13049,  Ft.  Lauderdale,  FL  33316 
Date  revoked:  September  6, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  2258 
Name:  Garden  State  Maritime  Services, 
Inc. 

Address:  201  Bay  Avenue,  Elizabeth,  NJ 
07201 

Date  revoked:  September  6, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  2467 
Name:  L.C.  Forwarding  International 
Company,  Inc. 

Address:  150  Marine  Street,  Lake 
Charles,  LA  70601 


Date  revoked:  September  7, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

License  number:  2501-R 
Name:  American  Forwarding  Company 
Address:  3300  West  Park  #2230,  Piano. 
TX  75075 

Date  revoked:  September  14, 1992 
Reason:  Surrendered  license  voluntarily 
License  number:  3055 
Name:  Premier  Forwarding,  Inc. 
Address:  1745  Phoenix  Blvd.,  Ste.  370, 
Atlanta,  GA  30349 
Date  revoked:  September  16, 1992 
Reason:  Failed  to  furnish  a  valid  surety 
bond 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  92-25190  Filed  10-16-92:  8:45  am) 
BILLING  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
I  Docket  No.  92N-0389] 

Drug  Export;  Anti-Human  Globulin, 
Poiyspecific  (Rabbit)  MTS  Anti- 
lgG+C3d  Card 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Micro  Typing  Systems,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Anti-Human  Globulin,  Poiyspecific 
(Rabbit)  MTS  Anti-IgG -I- C3d  Card  to 
Switzerland  and  Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFB-124).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8191. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 


Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Micro  Typing  systems,  Inc.,  1295  SW. 

29th  Ave.,  Pompano  Beach,  FL  33069, 
has  filed  an  application  requesting 
approval  for  the  export  of  the  biological 
product  Anti-Human  Globulin, 
Poiyspecific  (Rabbit)  MTS  Anti- 
IgG -l-C3d  Card  to  Switzerland  and 
Canada.  The  Anti-Human  Globulin, 
Poiyspecific  (Rabbit)  MTS  Anti- 
IgG -t-C3d  Card  is  an  in  vitro  diagnostic 
test  system  used  for  the  direct  and 
indirect  antiglobulin  tests.  These  cards 
will  detect  blood  group  antibodies 
composed  of  human  IgG  and  or  C3d.  The 
application  was  received  and  filed  in  the 
Center  for  Biologies  Evaluation  and 
Research  on  September  11, 1992,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  October  29, 1992, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 
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Dated:  October  1, 1992. 

Thomas  S.  Bozao, 

Director.  Office  of  Compliance.  Center  for 
Biologies  Valuation  and  Research. 

[FR  Doc.  92-25183  Filed  10-16-92;  8:46  ami 
BiLUNG  COOC  416a-01-f 


Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  E>rug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETlK'CS:  The  following  advisory 
committee  meetings  are  snnounced: . 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee 

Date,  time,  and  place.  November  2, 

1992,  8  a.m..  Conference  rms.  D  and  E, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a  jn., 
unless  public  participation  does  not  last 
that  long,  open  committee  discussion,  9 
a.m.  to  5  pan.;  Michael  A.  Bernstein, 
Center  for  Drug  Evaluation  and 
Research  (HFD-120),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4020. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  neurological  disease. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  28. 1992, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  number  of 
issues  related  to  the  use  of  MENTANE® 
(velnacrine  maleate,  Hoechst-Roussel) 
in  the  management  of  patients  with 
Alzheimer's  Disease. 


Food  Advisory  Committee 

Dote,  time,  and  place.  November  5 
and  6, 1992,  8:30  ajn..  Doubletree  Hotel, 
Federal  Hall,  300  Army-Navy  Dr., 
Arlington,  VA. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  November 

5, 1992,  8:30  a.m.  to  4  p.m.;  open  public 
hearing,  4  p.m.  to  5  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  November  6, 
1992,  8:30  a.m.  to  2:45  p.m.;  op>en  public 
hearing,  2:45  p.m.  to  4  p.m.,  unless  public 
participation  does  not  last  that  long; 
Lynn  A.  Larsen,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-6),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-205-5140  or 
Patricia  Thompson,  Advisory 
Committee/Communications  Group, 
202-205-4564, 

General  function  of  the  committee. 

The  committee  provides  advice  on 
emerging  food  safety,  food  science,  and 
nutrition  issues  that  FDA  considers  of 
primary  importance  in  the  next  decade. 

Agenda-^pen  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  l^fore  the 
committee.  Those  desiring  to  make 
formal  presentations  sho^d  notify  the 
contact  person  before  October  20, 1992, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
November  5, 1992,  the  committee  will  be 
briefed  on:  (1)  The  FDA  Foods  Program, 
(2)  how  the  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN)  is  organized 
to  accomplish  the  mission  of  that 
program,  (3)  the  key  skills  and  activities 
of  CFSAN  components,  and  (4)  the  food 
safety  challenges  the  agency  will  be 
facing  in  the  future.  On  November  6, 
1992,  a  working  session  will  be  held  to 
discuss  the  agency's  food  research 
activities,  including  the  scientific  and 
technical  expertise  needed  to  support 
the  agency's  regulatory  mission.  The 
working  session  will  also  include 
discussion  of  criteria  for  risk-based 
inspections. 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  November  16 
and  17, 1992^8  a.m..  Conference  rms.  D 
and  E,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  November 

16, 1992,  8  a.m  to  4  p.m.,  open  public 
hearing,  4  p.m.  to  5  p.m.,  unless  public 


participatioadoes  not  last  that  long; 
open  committee  discussion,  November 

17, 1992,  8:30  a.m.  to  2:30  p.m.;  Adele  S. 
Seifried,  Center  for  Drug  Evaluation  and 
Research  (HFD-9).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4695. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of  cancer. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  10, 

1992,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
November  16, 1992,  the  committee  will 
discuss:  (1)  New  drug  application  (NDA) 
20-262  (paclitaxel  for  injection 
concentrate,  Bristol-Myers  Squibb  Co.), 
for  treatment  of  metastatic  carcinoma  of 
the  ovary  after  failure  of  standard 
therapy  and  (2)  supplemental  NDA  17- 
970,  Nolvadex®  (tamoxifen  citrate,  IQ 
Pharmaceutical  Group),  for  metastatic  « 
treatment  of  breast  cancer  in  men  and 
for  delaying  recurrence  following 
mastectomy  and  breast  irradiation  in 
men  with  axillary  node-positive  breast 
cancer.  On  November  17, 1992,  the 
committee  will  discuss  NDA  20-277, 
Pergamid®  (perfosfamide,  Scios  Nova, 
Inc.),  for  ex  vivo  purging  of  bone 
marrow  of  patients  with  acute 
myelocytic  leukemia  in  complete 
remission  undergoing  high-dose 
chemotherapy  with  or  without  total 
body  irradiation  and  autologous  bone 
marrow  transplantation. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
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long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA’s  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing’s  conclusion,  if  time  permits, 
at  the  chairperson’s  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm.  12A- 
16.  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 


This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  "committees. 

Dated:  October  9. 1992. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  92-25186  Filed  10-16-92:  8:45  am) 
BILUNG  CODE  4160-01-F 


National  Institutes  of  Health 

Cooperative  Research  and 
Development  Agreement  Opportunity 
(CRADA)  for  Development  of 
Computerized  Cameras  for  Imaging 
the  Anterior  Segment  of  the  Eye 

AGENCY:  National  Eye  Institute,  NIH, 
HHS. 

action:  Notice. 

summary:  National  Institutes  of  Health, 
NIH  seeks  an  agreement  with 
companies  for  development  of 
computerized  cameras  for  imaging  the 
anterior  segment  of  the  eye. 

ADDRESSES:  Questions  to  Dr.  Manuel 
Datiles,  National  Eye  Institute,  Building 
10,  room  10N226,  9000  Rockville  Pike, 
Bethesda,  MD  20892.  (301)  496-3577  (this 
is  not  a  toll  free  number). 

DATES:  Proposals  must  be  received  by 
November  15, 1992. 

SUPPLEMENTARY  INFORMATION:  The 
Cataract  and  Cornea  Section  of  the 
Ophtanlmic  Genetics  and  Clinical 
Services  Branch  of  the  National  Eye 
Institute  conducts  laboratory  and 
clinical  investigations  of  eye  disorders 
particularly  cataracts. 

Scientists  in  the  branch  have 
developed  an  imaging  system  for  the 
application,  storage  and  analysis  of 
images  of  cataracts  obtained  with 
Schiempflug  and  retroillumination 
cameras,  as  well  as  other  cameras.  They 
have  demonstrated  reproducibility, 
validity  and  usefulness  of  this  imaging 
system  which  can  be  used  for  natural 
history  studies  of  the  lens  in  aging,  in 
cataract  formation  as  well  as  to  be  used 
to  determine  the  clinical  efficacy  of 
anticataract  drugs  in  clinical  trials. 

The  NEI  seeks  to  establish  a 
cooperative  research  and  development 
agreement  (CRADA)  to  develop  this 
imaging  system  as  a  tool  for 
ophthalmologists  and  researchers  in 
studies  of  cataracts  for  use  in 
anticataract  drug  clinical  trials. 

The  successful  CRADA  awardee  will 
market  and  commercialize  clinically 
valid  models  of  this  device.  Selection 
criteria  for.choosing  the  CRADA  partner 
will  include  but  will  not  be  limited  to: 


1.  Ability  to  get  analysis,  strategy, 
marketing,  production,  sales,  and 
support  of  these  devices. 

2.  Demonstrated  capability  to  develop 
optical  devices  such  as  slit  lamp 
cameras,  Scheimpflug  cameras  and 
retroillumination  cameras  for  the 
examination  of  the  anterior  part  of  the 
eye. 

3.  Ability  to  develop,  produce  or 
acquire  optical  equipment  (such  as 
cameras,  video  equipment,  and  cables) 
and  computer  hardware  and  software 
(such  as  Mac  II  systems,  optical  discs, 
frame  grabbers)  tat  may  be  used  to 
obtain  images  of  the  eyes  as  well  as 
storage  and  analysis  of  this  image. 

4.  Capacity  to  develop,  implement  and 
manage  the  commercialization  process. 

5.  Ability  to  market,  sell  and  distribute 
devices  in  a  manner  that  is  reasonably 
calculated  to  ensure  the  dissemination 
of  the  technology  to  clinical 
ophthalmologists  and  others  providing 
health  care  services  to  vision  patients  as 
well  as  vision  researchers. 

Pursuant  to  this  CRADA,  the  NEI  will: 

1.  Provide  staff  time  and  laboratory 
facilities  and  clinical  resources  to 
develop  and  conduct  standardization, 
validation,  and  reproducibility  studies 
on  the  devices  developed  based  on  their 
experience  as  well  as  accepted 
epidemiologic  methods. 

2.  Work  cooperatively  with  the 
company  in  determining  the  market 
potential  for  this  technology. 

Dated:  October  7, 1992. 

Reid  G.  Adler, 

Director,  Office  of  Technology  Transfer. 

[FR  Doc.  92-25203  Filed  10-16-92:  8:45  amj 
BILLING  CODE  4410-01-M 


Meeting  of  the  Genome  Research 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Genome  Research  Review  Committee, 
National  Center  for  Human  Genome 
Research.  November  6, 1992,  at  the 
Georgetown  Inn,  1310  Wisconsin 
Avenue,  NW.,  Washington,  DC.  This 
meeting  will  be  open  to  the  public  from 
8:30  a.m.  to  9  a.m.  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Section  522b(c)(4)  and  552b(c) 
(6),  title  5,  U.S.C.  and  Section  10(d)  of 
Public  Law  92-463,  the  meeting  will  be 
closed  to  the  public  from  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
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discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  with  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Linda  Engel,  Chief,  Office  of 
Scientific  Review,  National  Center  for 
Human  Genome  Research.  National 
Institutes  of  Health,  Building  38A.  room 
604,  Bethesda,  Maryland  20892,  (301) 
402-0838,  will  furnish  the  meeting 
agenda,  roster  of  committee  members 
and  consultants,  and  substantive 
program  information  upon  request. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research.} 

Dated:  October  9. 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-25209  Filed  10-16-92;  8:45  am} 
BIL1JN6  CODE  4M(H>1-M 


National  institute  of  Dental  Research; 
Meeting  of  National  Institute  of  Dental 
Research  (NIDR)  Special  Grants 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
NIDR  Special  Grants  Review 
Committee,  National  Institute  of  Dental 
Research,  November  4-5, 1992,  at  the 
Marriott  Suites  Hotel,  6711  Democracy 
Boulevard,  Bethesda,  Maryland  20817. 
The  meeting  will  be  open  to  the  public 
from  8:30  to  9  a.m.  on  November  4  for 
general  discussions.  Attendance  by  the 
public  is  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  I^blic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
November  4  from  9  a.m.  to  recess,  and 
on  November  5  from  8:30  a  jh.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  William  Gartland,  Scientific 
Review  Administrator,  NIDR  Special 
Grants  Review  Committee.  NIH, 
Westwood  Building,  room  519,  Bethesda. 
MD  20892,  (telephone  301/496-7658)  will 
provide  a  summary  of  the  meeting. 


roster  of  committee  members  and  • 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute;  National  Institutes  of  Health.) 

Dated;  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-25210  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  414<H)1-M 


National  Cancer  Institute;  Notice  of 
Meeting  of  the  Frederick  Cancer 
Research  and  Development  Center 
Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Frederick  Cancer  Research  and 
Development  Center  Advisory 
Committee,  November  17, 1992,  Building 
549,  Executive  Board  Room,  NCI 
Frederick  Cancer  Research  and 
Development  Center,  Frederick, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  November  17.  from  8:30  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  matters  such  as  future 
meetings,  budget  and  informational 
items  related  to  the  operation  of  the  NCI 
Frederick  Cancer  Research  and 
Development  Center.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  I^blic  Law  92-483,  the  meeting 
will  be  closed  to  the  public  on 
November  17  from  approximately  9  a.m. 
to  adjournment  for  discussion  of  the 
previous  site  visit  review  of  the 
Molecular  Mechanisms  of 
Carcinogenesis  Laboratory  under 
contract  with  ABL-Basic  Research 
Program.  Diuing  the  closed  portion,  a 
site  visit  review  of  the  ABL-BRP 
Laboratory  of  Eukaryotic  Gene 
Expression  will  also  be  conducted. 

These  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms. -Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  Tel.  (301)  496-5708.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  Cedric  W.  Long,  Executive 
Secretary,  Frederick  Cancer  Research ' 


and  Development  Center  Advisory 
Committee,  National  Cancer  Institute, 
Frederick  Cancer  Research  and 
Development  Center,  P.O.  Box  B, 

Frederick,  Maryland  21702-1201,  Tel. 

(301)  846-1108,  will  furnish  substantive 
program  information  upon  request.  j 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395,  I 

Cancer  Treatment  Research;  93.396,  Cancer  i 
Biology  Research;  93.397;  Cancer  Centers  i 

Support:  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control.) 

Dated;  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  92-25220  Filed  10-16-92;  8:45  am] 

BlUING  COOC  4t40-01-M 


National  Center  for  Research 
Resources;  Meeting  of  the  Research 
Centers  In  Minority  institutions  Review 
Committee 

Pursuant  to  Public  Law  92-483,  notice 
is  hereby  given  of  a  meeting  of  the 
Research  Centers  in  Minority 
Institutions  Review  Committee,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health. 

The  meeting  will  be  open  to  the  public 
as  listed  below  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Research  Centers  in  Minority 
Institutions  Program  and  the  selection  of 
future  meeting  dates.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c](6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  as  indicated 
below  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  submitted  to  the  Research 
Centers  in  Minority  Institutions 
Program.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Maureen  Mylander,  Information 
Officer,  National  Center  for  Research 
Resources,  Nhtional  Institutes  of  Health, 
Westwood  Building,  room  10A15, 
Bethesda,  Maryland  20892,  (301)  496- 
5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members  upon  request.  Other 
information  pertaining  to  the  meeting 
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can  be  obtained  from  the  ScientiHc 
Review  Administrator. 

NAME  OF  COMMITTEE;  Research  Centers 
in  Minority  Institutions  Review  Committee 
SCIENTIFTC  REVIEW  ADMINISTRATOR: 
Dr.  John  Lymangrover.  Research  Centers  in 
Minority  Institutions,  Review  Committee, 
Office  of  Review,  National  Center  for 
Research  Resources,  National  Institutes  of 
Health.  Westwood  Building,  room  10A16, 

5333  Westbard  Avenue,  Bethesda,  Maryland 
20892,  Telephone:  (301)  49&-4390. 

DATE  OF  MEETING:  November  2, 199Z 
OraN  SESSION:  November  2, 8:30  a.m.-lO 
a.m. 

PLACE  OF  MEETING:  National  Institutes 
of  Health,  9000  Rockville  Pike.  Building  31, 
Conference  Room  8,  Bethesda,  MD  20892. 

AGENDA:  Report  and  review  of 
administrative  details. 

CLOSED  SESSION:  November  2. 10:00 
a.m. — Adjournment,  October  27, 1992 — 8:30 
a.m. — Adjournment. 

CLOSURE  REASON:  To  review  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.389,  Research  Centers  in 
Minority  Institutions,  National  Institutes  of 
Health) 

Dated:  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-25223  Filed  lft-16-92;  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Clinical  Trials 
Review  Committee 

Pursuant  to  Public  Law  92-436,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  November  8-10, 1992,  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

The  meeting  will  be  ojien  to  the  public 
on  November  8  from  7  p.m.  to 
approximately  8  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4j  and 
552b(c)(6),  title  5,  U.S.C.,  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
November  8,  from  approximately  8  pjn. 
to  10  p.m.,  on  November  9,  from  8  a.m.  to 
7  p.m.,  and  on  November  10,  from  8  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  room  4A-21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  David  M.  Monsees,  Jr^  Contracts, 
Clinical  Trials  and  Training  Review 
Section,  Division  of  Extramural  Affairs, 
National  Heart  Lung,  and  Blood 
Institute,  Westwood  Building,  room  ' 
550B,  Bethesda,  Maryland  20892,  (301) 
496-7361,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Monagement  Officer,  NIH. 

[FR  Doc.  92-25219  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  ^ 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Heart  Attack  Alert 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart,  Lung, 
and  Blood  Institute  on  Tuesday, 
December  8, 1992,  from  8:30  a.m.  to  3:15 
p.m.,  at  the  Hyatt  Regency  Bethesda 
Hotel,  1  Bethesda  Metro  Center, 
Bethesda,  Maryland,  20814  (301)  657- 
1234.  The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  discuss  the  progress  of  the 
National  Heart  Attack  Alert  Program 
with  its  participating  organizations. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  Ms.  Mary  McDonald, 
Coordinator,  of  the  National  Heart 
Attack  Alert  Program,  Health  Education 
Branch,  Office  of  Prevention.  Education, 
and  Control,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  Building  31,  room  4A18, 
Bethesda,  Maryland  20892,  (301)  496- 
1051. 

Dated:  Octobers,  1^2. 

Bemadine  Healy, 

Director,  NIH. 

[FR  Doc.  92-25226  Filed  10-16-92;  8:45  am) 
BILUN6  CODE  414(M>1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute  on 
Friday,  October  30, 1992,  from  8:30  a.m, 
to  3  p.m.,  at  the  Loews  L*Enfant  Plaza 
Hotel,  480  L’Enfant  Plaza,  SW., 
Washington.  DC  20024,  (202)  484-1000. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  Program. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact  Dr.  Edward  ]. 
Roccella,  Coordinator,  National  High 
Blood  Pressure  Education  Program, 
Office  of  Prevention,  Education  and 
Control,  NatiiHial  Heart  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  Building  31,  room  4A05, 
Bethesda,  Maryland  20892,  (301)  496- 
0554. 

Dated:  October  5, 1992. 

Bemadine  Healy, 

Director,  NIH. 

[FR  Doc.  92-25227  Filed  10-16-92;  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Institute  on  Aging;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
subcommittees  A  and  B  of  the 
Neuroscience,  Behavior  and  Sociology 
of  Aging  Review  Committee. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  to  discuss 
administrative  details  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  522b(c)(6).  title  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materia),  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  June  C.  McCann,  Committee 
Management  Officer,  National  Institute 
on  Aging,  Gateway  Building,  room 
2C218,  National  Institutes  of  Health, 
Bethesda,  Maryland,  20892  (301/496- 
9322),  will  provide  summaries  of  the 
meeting  and  a  roster  of  the  committee 
members  upon  request. 

Other  information  pertaining  to  the 
meeting  can  be  obtained  from  the 
Executive  Secretary  indicated  below: 

Name  of  Committee:  Neuroscience, 
Behavior  &  Sociology  of  Aging  Review 
Subcommittee  B. 

Scientific  Review  Administrator:  Dr. 

Walter  Spieth,  Gateway  Building,  room 
2C212,  National  Institutes  of  Health. 

Bethesda,  Maryland  20892.  (301)  496-9666. 
Date  of  Meeting:  November  3^.  1992. 

Place  of  Meeting:  Bethesda  Holiday  Inn, 
8216  Wisconsin  Ave.,  Bethesda.  Maryland 
20814. 

Open:  November  3  from  8  to  10  p.m. 

Closed:  November  4 — 8:30  a.m.  to 
adjournment  on  November  5. 

Name  of  Committee:  Neuroscience. 
Behavior  &  Sociology  of  Aging  Review 
Subcommittee  A. 

Scientific  Review  Administrator:  Drs. 

Maria  Mannarino/Louise  Hsu.  Gateway 
Building,  room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301)  496- 
9666. 

Date  of  Meeting:  November  17-19, 1992. 
Place  of  Meeting:  Embassy.Suites  Hotel  at 
Chevy  Chase  Pavillion,  4300  Military  Road. 
NW.,  Washington,  DC  20015. 

Open:  November  17  from  7:45  to  8  p.m. 
Closed:  November  18  from  8:30  a.m.  to 
adjournment  on  November  19, 1992. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research,  National 
Institutes  of  Health.) 

Dated:  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-25224  Filed  10-16-92:  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Institute  on  Aging;  Meeting  of 
the  Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Institute  on  Aging,  November  2, 1992,  to 
be  held  at  the  Gerontology  Research 
Center,  Baltimore.  Maryland.  The 
meeting  will  be  open  to  the  public  from 
9:30  a.m.  on  Monday,  November  2  until 
approximately  3:30  p.m.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 


on  November  2  from  3:30  p.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institute  on  Aging,  NIH,  including 
consideration  of  personnel 
qualiHcations  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  C.  McCann,  Committee 
Management  Officer,  NIA,  Building  31, 
room  5C02,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301/496- 
9322],  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request.  Dr.  George  R. 
Martin.  Scientific  Director,  NIA, 
Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  Maryland 
21224,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research,  National 
Institutes  of  Health) 

Dated:  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-25225  Filed  16-16-92:  8:45  am] 
BILUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Kjj^ting  of  the  Board  of  Scientific 
Counselors,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Center  for  Biotechnology  Information, 
National  Library  of  Medicine,  on 
November  19. 1992,  in  the  Board  Room 
of  the  National  Library  of  Medicine, 
Building  38A.  room  B1N30B.  8800 
Rockville  Pike,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  3:30  p.m.  for  the  review  of 
research  and  development  programs  and 
preparation  of  reports  of  the  National 
Center  for  Biotechnology  Information. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C.. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  November  19,  from  approximately 
3:30  to  5  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  David  J. 
Lipman,  Director,  National  Center  for 
Biotechnology  Information,  National 


Library  of  Medicine.  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
(301)  496-2475,  will  furnish  summaries  of 
the  meeting,  rosters  of  committee 
members,  and  substantive  program 
information. 

Dated:  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-25205  Filed  16-16-92;  8:45  am) 
BILLING  CODE  4140-01-M 


Warren  Grant  Magnuson  Clinical 
Center;  Meeting  of  the  Board  of 
Scientific  Counselors,  CC 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  Warren 
Grant  Magnuson  Clinical  Center  (CC), 
November  16-17, 1992,  in  Building  10, 
room  2C-124. 

The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  5  p.m.  on  November  16 
and  from  8:30  a.m.  to  1  p.m.  on 
November  17  for  review  of  activities  of 
the  CC  Critical  Care  Medicine 
Department  and  Department  of 
Rehabilitation  Medicine.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  the  meeting 
will  be  closed  to  the  public  on 
November  17  from  2  p.m.  to  5  p.m.  for 
review,  discussion,  and  evaluation  of 
the  performance  of  departmental  staff 
members,  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

Dr.  Martip  I.  Goldenberg,  Executive 
Secretary  to  the  Board  of  Scientific 
Counselors,  CC,  Building  10,  room  IC- 
121,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (Telephone: 
301/496-5939),  will  provide  a  summary 
of  the  meeting  and  a  roster  of  Board 
members,  and  substantive  program 
information  upon  request. 

Dated:  October  9, 1992. 

Susan  K.  Feldman, 

Committee  Manogement  Officer,  NIH. 

(FR  Doc.  92-25204  Filed  16-16-92:  8:45  am] 
BILUNG  CODE  4140-01-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
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clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  September  28, 1992. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package) 

1.  Project  Network  Baseline  Survey — 
0960-NEW.  The  information  collected 
on  form  SSA-284  will  be  used  by  the 
Social  Security  Administration  to  test 
four  service  delivery  models  which  will 
provide  rehabilitation  end  employment 
services  to  disability  beneftciaries.  The 
objective  of  this  survey  will  be  to  obtain 
information  regarding  the  kinds  of 
services  that  disability  beneficiaries 
need  in  order  to  return  to  work.  The 
respondents  will  consist  of  selected 
Social  Security  disability  insurance 
beneHciaries  or  Supplemental  Security 
Income  recipients  who  agree  to 
participate  in  this  survey. 

Number  of  Respondents:  4,125 
Frequency  of  Response:  1 
A  verage  Burden  Per  Response:  1  hour 
Estimated  Annual  Burden:  4,125  hours 

2.  Employer  Qassification  Update — 
0960-0262.  The  information  on  form 
SSA-L378  is  combined  with  other  data 
obtained  by  the  Social  Security 
Administration  and  used  in  program 
planning,  revenue  estimates  and 
employment  studies.  The  affected  public 
is  comprised  of  employers  who  have  not 
provided  sufficient  information  on  form 
SS-4  for  geographic  and  industrial 
classification  and  who  have  at  least  11 
employees. 

Number  of  Respondents:  75,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  3 

minutes 

Estimated  Annual  Burden:  3,750 

3.  Annual  Report  of  Earnings  (long 
and  short  forms) — 0960-0057.  The 
information  on  forms  SSA-777  and 
SSA-7770  is  used  by  the  Social  Security 
Administration  to  determine  the  amount 
of  yearly  earnings  of  beneficiaries  so 
that  the  proper  benefit  amounts  are  paid 
to  them.  The  respondents  are 
beneficiaries  under  age  70  who  have 
earned  over  the  exempt  amount  for  the 
year  and  still  received  benefits. 


SSA-777  SSA-7770 


Number  ot  200,000 .  1,000,000 

Respondents. 

Frequency  of  Response. \  1 _ 1 

Average  Burden  Per  [  17  minutes...  8  minutes. 
Response.  I 

Bstimated  Annua!  Burden-  (Total-both  forms  190,000 
hours.) 


4.  State  Contribution  Return — 0960- 
0041.  The  information  on  form  SSA-3961 


is  used  by  the  Social  Security 
Administration  to  determine  a  State's 
contributions  liability  for  a  reporting 
period  and  to  reconcile  contributions 
paid  by  the  State.  The  re^ondents  are 
State  agency  officials  who  handle  Social 
Security  matters. 

Number  of  Respondents:  117 
Frequency  of  Response:  on  occasion 
Average  Burden  Per  Response:  3 
minutes 

Estimated  Annual  Burden:  500  hours 
OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  October  13, 1992. 

Carolyn  Hunt, 

Acting  Chief,  Design  and  Development 
Branch,  Social  Security  Administration. 

[FR  Doc.  92-25264  Filed  10-1&-92;  8:45  am] 
BILLING  CODE  41M-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[  N  V-040-93-4370-031 

Hearing  to  Discuss  the  Use  of 
Helicopters  and  Motorized  Vehicles  to 
Gather  Wild  Horses 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  hearing  to  discuss  the 
use  of  helicopters  and  motorized 
vehicles  to  gather  wild  horses  during  FY 
93. 

summary:  In  accordance  with  Public 
Law  92-195,  as  amended  by  Public  Law 
94-579  and  Public  Law  95-514,  this 
notice  sets  forth  the  public  hearing  date 
to  discuss  the  use  of  helicopters  and 
motorized  vehicles  to  gather  wild  horses 
from  the  Ely  District  during  FY  93. 

The  hearing  will  convene  at  2  p.m.  on 
Friday,  November  20, 1992,  in  the 
Conference  Room  of  the  Ely  District 
BLM  Office,  702  North  Industrial  Way, 
Ely,  Nevada. 

The  hearing  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  statements.  Anyone  wishing  to 
make  oral  comments  should  contact 
Robert  E.  Brown,  Ely  District  Wild 
Horse  Specialist,  by  November  20, 1992. 
Written  statements  must  be  received  by 
this  date  also. 

DATES:  November  20, 1992. 


ADDRESSES:  Bureau  of  Land 
Management,  HC  33  Box  33500,  Ely, 
Nevada  89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Brown  at  (702)  289-4865. 

Dated:  October  5, 1992. 

Kenneth  G.  Walker, 

District  Manager. 

[FR  Doc.  92-25196  Filed  10-16-92:  8:45  am) 
BILLING  CODE  4310-HC-M 


[OR-020-03-4410-02:  G3-008] 

Record  of  Decision  and  Rangeland 
Program  Summary  and  Notice  of  Off- 
Road  Vehicle  and  Outstanding  Natural 
Area/Research  Natural  Area/ Area  of 
Critical  Environmental  Concern 
Designations  for  the  Three  Rivers 
Resource  Management  Plan;  Burns 
District,  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  Record 
of  Decision  for  the  Three  Rivers 
Resource  Management  Plan. 


SUMMARY:  In  accordance  with  43  CFR 
1610.5  and  §  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  1505.2),  the  Department  of  Interior, 
Bureau  of  Land  Management  (BLM), 
notice  is  hereby  given  of  the  issuance  of 
the  Record  of  Decision,  the  Rangeland 
Program  Summary,  and  Notice  of  Off- 
Road  Vehicle  and  Outstanding  Natural 
Area/Research  Natural  Area/Area  of 
Critical  Environmental  Concern 
Designations  for  the  Three  Rivers 
Resource  Area,  Bums,  District,  Oregon. 
Initiation  of  actions,  which  implement 
the  resource  management  plan,  will 
begin  with  the  signing  of  the  Record  of 
Decision. 

DATES:  The  Record  of  Decision  became 
effective  with  the  signing  of  that 
document  on  August  5, 1992,  by  D.  Dean 
Bibles,  State  Director.  Oregon.  Copies  of 
this  document  have  been  mailed  to 
those  people  who  received  the  Draft  and 
Final  Resource  Management  Plan/ 
Environmental  Impact  Statement  (RMP/ 
EIS)  documents. 

ADDRESSES:  Copies  of  the  Record  of 
Decision  and  approved  Three  Rivers 
Resource  Management  Plan/Rangeland 
Program  Summary  are  available  upon 
request  at  Bureau  of  Land  Management, 
Burns  District  Office.  HC  74, 12533 
Highway  20  West,  Hines,  Oregon  97738. 

SUPPLEMENTARY  INFORMATION:  The 

Draft  RMP/EIS  was  released  for  a  90- 
day  public  comment  period  on  October 
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31, 1989.  The  period  was  extended  an 
additional  30  days  upon  direction  of  the 
State  Director.  The  proposed  RMP/Final 
EIS  was  released  for  public  review  on 
September  20. 1991.  Two  protests  were 
received,  analyzed,  and  denied  by  the 
Director,  Bureau  of  Land  Management. 
The  Governor  of  the  State  of  Oregon  did 
not  identify  any  inconsistencies  with 
State  or  local  plans,  programs,  or 
policies  or  recommend  any  changes  in 
the  proposed  plan. 

ALTERNATIVES  ANALYZED  AND 
RATIONALE  FOR  DECISION:  Five 
alternatives  for  management  of  public 
lands  in  the  Three  Rivers  Planning  Area 
were  analyzed  in  the  Draft  RMP/EIS: 
Alternative  A — Emphasize  Natural 
Values 

Alternative  B — Emphasize  Natural 
Values  with  Commodity  Production 
Alternative  C — The  Preferred 
Alternative 

Alternative  D — Emphasize  Commodity 
Production  with  Natural  Values  (No 
Action) 

Alternative  E — Emphasize  Commodity 
Production 

Alternative  A  emphasized  the 
enhancement  of  natural  values  in  ail 
areas,  with  low  emphasis  on  traditional 
commodity  production. 

Alternative  B  emphasized  the 
protection  and  enhancement  of  natural 
values.  Commodity  production  would 
occur  where  significant  conflicts  with 
the  protection  of  natural  values  could  be 
avoided  or  mitigated. 

Alternative  C,  as  modified  in  the 
Proposed  RMP/Final  EIS,  is  the  selected 
RMP.  The  plan  emphasizes  production 
of  renewable  resources  on  a  sustained 
yield  basis  on  the  majority  of  public 
land  in  the  Three  Rivers  Planning  Area. 
Along  with  Alternatives  A  and  B,  this  is 
the  environmentally  preferred 
alternative.  This  RMP  best  meets 
national  guidance,  best  satisfies  the 
planning  criteria — including  consistency 
with  other  Federal,  State,  and  local  and 
tribal  plans,  best  responds  to  the  broad 
spectrum  of  public  input  throughout  the 
planning  process,  and  best  resolves 
planning  issues  and  major  public 
concerns  while  contributing  to  the  local 
economy. 

Alternative  D  emphasized  the 
production  of  commodities  in  the 
planning  area  with  mitigation  of  major 
impacts  to  sensitive  resources. 

Alternative  E  emphasized  the 
production  of  commodities  and  potential 
impacts  to  sensitive  resource  values 
which  would  have  been  mitigated  on  a 
case-by-case  basis  only. 

DECISION:  The  decision  is  to  adopt 
Alternative  C  (the  preferred  alternative 
of  the  Proposed  Three  Rivers  RMP/Final 
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EIS).  The  actions  contained  in  the 
approved  Three  Rivers  Resource 
Management  Plan/Rangeland  Program 
Summary  (RMP/RPS)  will  be  applied  to 
1,709,918  acres  of  public  land  in  the 
Burns  District.  Specific  decisions  in  this 
plan  are: 

Air  Quality 

•  Prevent  significant  deterioration  of 
air  quality  by  BLM-authorized  actions. 

Water  Quality 

•  Improve  surface  water  quality  on 
public  lands  to  meet  or  exceed  quality 
requirements  for  all  beneficial  uses 
consistent  with  DEQ  Nonpoint  Source 
Assessment  and  Management  Plan, 
where  BLM-authorized  actions  are 
having  a  negative  effect  on  water 
quality. 

•  Protect  or  enhance  groundwater 
quality  on  public  lands  to  meet  or 
exceed  quality  standards  for  all 
beneficial  uses  as  established  by  DEQ. 

Soils' 

•  Prevent  deterioration  of  soil 
resources  by  ensuring  that  BLM- 
administered  lands  are  in  stable  or 
upward  observed  apparent  trend 
categories  as  outlined  in  “Rangeland 
Monitoring  in  Oregon  and  Washington," 
BLM  Handbook  H1734-2. 

•  Rehabilitate  areas  with  specific 
localized  soil  erosion  problems  and 
reduce  accelerated  (human  influenced/ 
sediment  delivery  to  fluvial  systems. 

Forestry  and  Woodlands 

•  Manage  the  7,722  acres  of  identified 
commercial  forestland  limber  base  for  a 
nondeclining  sustained  yield. 

•  Manage  approximately  50,000  acres 
of  available  productive  noncommercial 
forestlands  and  woodlands  for  the 
enhancement  of  habitat  diversity,  minor 
forest  products,  watershed  protection, 
and  rangeland  productivity. 

Grazing 

•  Resolve  resource  conflicts  and 
concerns  and  achieve  management 
objectives  as  identified  in  the  Resource 
Management  Plan  for  each  allotment. 
An  initial  stocking  level  of  150,472 
AUMs  is  established  in  the  Resource 
Area.  This  level  will  be  reviewed  and 
adjusted,  if  necessary,  in  accordance 
with  the  results  of  ongoing  monitoring 
studies.  Approximately  1,683,550  acres 
in  the  Resource  Area  are  available  for 
livestock  grazing. 

Wild  Horses  and  Burros 

•  Maintain  healthy  populations  of 
wild  horses  within  the  Kiger,  Palomino 
Buttes,  Stinkingwater,  and  Riddle 
Mountain  Herd  Management  Areas 
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(HMAs),  and  wild  horses  and  burros  in 
the  Warm  Springs  HMA. 

•  Enhance  the  management  and 
protection  of  Herd  Areas  and  herds  in 
the  following  HMAs:  Kiger, 
Stinkingwater,  Riddle  Mountain, 
Palomino  Buttes,  and  Warm  Springs. 

•  Enhance  and  perpetuate  the  special 
or  rare  and  unique  characteristics  that 
distinguish  the  respective  herds. 

Vegetation 

•  Maintain,  restore,  or  enhance  the 
diversity  of  plant  communities  and  plant 
species  in  abundances  and  distributions, 
which  prevent  the  loss  of  specific  native 
plant  community  types  or  indigenous 
plant  species. 

Special  Status  Species 

•  Maintain  and  improve  critical  or 
essential  habitat  of  species  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  of  1973,  as 
amended,  to  prevent  deterioration  and 
provide  recovery. 

•  Maintain,  restore,  or  enhance  the 
habitat  of  candidate.  State  listed,  and 
other  sensitive  species  to  maintain  the 
populations  at  a  level  which  will  avoid 
endangering  the  species  and  the  need  to 
list  the  species  by  either  State  or  Federal 
governments. 

•  Ensure  that  BLM-authorized  actions 
do  not  result  in  the  need  to  list  special 
status  species  or  jeopardize  the 
continued  existence  of  listed  species. 

•  Increase  the  state  of  BLM’s 
knowledge  and  information  concerning 
the  status  and  distribution  of  special 
status  species. 

Wildlife 

•  Maintain  335,000  acres  of  deer 
winter  range,  375,000  acres  of  deer 
summer  range,  235,000  acres  of  elk 
winter  range,  and  105,000  acres  of  elk 
summer  range  currently  in  satisfactory 
condition. 

•  Improve  approximately  170,000 
acres  of  deer  winter  range,  295,000  acres 
of  deer  summer  range,  20,000  acres  of 
elk  winter  range,  and  45,000  acres  of  elk 
summer  range  currently  in 
unsatisfactory  condition  to  satisfactory 
condition  by  the  year  2000. 

•  Manage  forage  production  to 
support  big  game  population  levels 
identified  by  the  Oregon  Department  of 
Fish  and  Wildlife. 

•  Manage  good  quality  wetland, 
playa,  and  meadow  habitat  where  it 
currently  exists. 

•  Improve  component  deficient 
wetland  habitat  to  good  condition  and 
provide  for  wetland  and  meadow 
habitat  expansion  by  the  year  1997. 
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•  Ensure  that  75  percent  or  more  of 
riparian  habitat  listed  in  the  Resource 
Management  Plan  is  in  good  or  better 
habitat  condition  (proper  functioning 
condition)  by  the  year  1997. 

•  Restore,  maintain,  or  enhance  the 
diversity  of  plant  communities  and 
wildlife  species  habitat. 

Aquatic  Habitat 

•  Ensure  that  a  minimum  of  75 
percent  of  aquatic  habitat  is  in  good  or 
better  condition,  and  none  is  in  poor 
condition,  by  the  year  2000. 

•  Improve  existing  warmwater  fish 
habitat  to  good  or  better  condition  and 
provide  for  increased  warmwater  game 
fish  production  by  the  year  2000.  Expand 
warmwater  fish  habitat,  as  opportunities 
arise,  and  when  no  conflicts  occur  with 
existing  game  fish  populations 

Fish 

•  As  determined  through  values-at- 
risk  analysis,  maximize  the  protection  of 
life,  property,  and  high  value  sensitive 
resources  from  the  detrimental  effects  of 
wildfire. 

•  Consistent  with  values-at-risk 
analysis,  maximize  the  beneficial  use  of 
prescribed  fire  and  wildfire  to  achieve 
other  resource  management  objectives 

Recreation  and  Wild  and  Scenic  Rivers 

•  During  the  10-year  period  from  1990 
to  2000,  establish  and  manage  intensive- 
use  areas,  where  the  presence  of  high 
quality  natural  resources  and  the  current 
or  potential  demand  warrants  intensive- 
use  practices  to  protect  the  areas  for 
their  scientific,  educational,  and/or 
recreational  values  while 
accommodating  the  projected  increase 
in  use  for  recreation  activities  specific  to 
the  areas. 

•  During  the  10-year  period  from  1990 
to  2000,  provide  opportunities  for 
unstructured  outdoor  recreation 
activities  with  the  necessary  facilities 
and  services  to  accommodate  a 
projected  24.5  percent  increase  in 
dispersed  recreation  use  within  the 
Three  Rivers  RA  from  an  estimated 
84,000  visits  in  1989  to  an  estimated 
104,500  visits  by  the  year  2000. 

•  Recommend,  through  a  legislative 
EIS,  the  inclusion  of  a  5.4-mile  section  of 
the  Middle  Fork  Malheur  River  and 
Bluebucket  Creek,  adjacent  to  the 
Malheur  National  Forest,  as  a  Wild 
River  included  in  the  National  Wild  and 
Scenic  River  System. 

Visual  Resources 

•  Protect,  maintain,  enhance,  or  * 
rehabilitate  the  visual  resource  values 
as  inventoried  and  evaluated  by 
managing  all  public  lands  in  accordance 


with  the  Visual  Resource  Management 
system. 

Cultural  Resources 

•  Protect  the  cultural  and 
paleontological  values  from  accidental 
or  intentional  loss,  while  providing 
special  emphasis  to  high  value  sites  and 
conserving  those  resources  of  overriding 
scientific  or  historic  importance. 

•  Increase  the  opportunity  for  the 
public's  sociocultural,  educational,  and 
recreational  uses  of  the  cultural  and 
paleontological  resources. 

Energy  and  Minerals 

•  Provide  maximum  leasing 
opportunity  for  oil,  gas  and  geothermal 
exploration  and  development  by 
utilizing  the  least  restrictive  leasing 
categories  necessary  to  protect  sensitive 
resources. 

•  Continue  to  meet  public  demand  for 
mineral  materials  from  public  lands  in 
the  planning  area  on  a  case-by-case 
basis  except  for  64,315  acres  in  ACECs, 
WSAs,  and  scenic  corridors. 

•  Provide  maximum  opportunity  on 
Federal  mineral  estate  in  areas 
identified  as  open  to  operation  of  mining 
laws  for  the  exploration  and  location  of 
locatable  minerals. 

•  Public  lands  will  remain  open  and 
available  for  coal  exploration  and 
development,  unless  vvithdrawal  or 
other  administrative  action  is  clearly 
justified  in  the  national  interest. 

•  Provide  maximum  opportunity  for 
the  leasing  and  development  of  solid 
leasable  minerals  other  than  coal. 

Lands  and  Realty 

•  Consolidate  public  landholdings 
and  acquire  lands  with-high  public 
resource  values  to  ensure  effective 
administration  and  improve  resource 
management.  Retain  in  public  ownership 
landholdings  with  high  public  resource 
values. 

•  Meet  public  needs  for  use 
authorizations  such  as  rights-of-way, 
leases,  and  permits. 

•  Eliminate  unauthorized  use  of 
public  lands. 

•  Acquire  and  maintain  legal  public 
and  administrative  access  to  public  land 
consistent  with  other  resource  values. 

•  Utilize  withdrawal  actions  with  the 
least  restrictive  measures  necessary  to 
accomplish  the  required  purpose. 

Hazardous  Materials 

•  Eliminate  the  introduction  of 
hazardous  materials  on  public  lands  and 
remove  any  discovered  hazardous 
waste. 


Biolagical  Diversity 

•  Maintain  viable  populations  of 
native  plants  and  animals  well 
distributed  throughout  theij  geographic 
range. 

•  Maintain  natural  genetic  variability 
within  and  among  populations  of  native 
species. 

•  Maintain  representative  examples 
of  the  full  spectrum  of  ecosystems’ 
biological  communities,  habitats,  and 
their  ecological  processes.  Provide  for 
the  increase  of  the  scientific 
understanding  of  biological  diversity 
and  conservation. 

Outstanding  Natural  Area/Research 
Natural  Area/Area  of  Critical 
Environment  Concern  (ONA/RNA/ 
ACEC)  Designations 

•  Provide  special  management 
attention  to  protect  important  natural, 
cultural,  or  scenic  resources  on 
approximately  95,049  acres. 

The  following  lands  under  the 
administration  of  the  BLM,  are 
designated  as  ACECs  and  as  either 
RNAs  or  ONAs. 

1.  Designate  2,690  acres  as  Foster  Flat 
RNA/ACEC  for  one  Oregon  Natural 
Heritage  Plan  (ONHP)  natural  area  cell. 

2.  Designate  2,084  acres  as  Dry 
Mountain  RNA/ACEC  for  five  ONHP 
natural  area  cells. 

3.  Designate  6,500  acres  as  the 
Biscuitroot  Cultural  ACEC  for 
preservation  of  Native  American  root¬ 
gathering  areas. 

4.  Designate  the  Kiger  and  Riddle 
HMAs  of  64,639  acres  as  the  Kiger 
Mustang  ACEC  for  unique 
characteristics  of  wild  horses. 

5.  Designate  an  additional  400  acres 
as  part  of  Diamond  Craters  ONA/ 

ACEC. 

6.  Designate  an  additional  1,280  acres 
as  part  of  the  Silver  Creek  RNA/ACEC 
for  two  ONHP  natural  area  cells 
following  acquisition  of  a  640-acre 
private  inholding. 

In  addition,  retain  designation  and 
approved  management  of  the  South 
Narrows  ACEC,  160  acres  for  Critical 
Habitat  of  officially  listed  endangered 
species:  Diamond  Craters  ONA/ ACEC, 
16,656  acres  for  unique  geologic  features; 
and  Silver  Creek  RNA/ACEC,  640  acres 
for  one  ONHP  aquatic  natural  area  cell. 

Off-Road  Vehicle  (ORV)  Designations: 
also  Called  Off-Highway  Vehicle  (OHV) 
Designations 

The  following  lands  under  the 
administration  of  the  BLM  are 
designated  as  closed,  limited 
(restricted),  or  open  to  off-road/off- 
highway  vehicle  use.  All  of  the  public 
lands  in  the  planning  area  are  affected 
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by  these  designations.  These 
designations  are  a  result  of  resource 
management  plan  decisions  made  in  the 
Three  Rivers  RMP/EIS.  These 
designations  are  published  as  final  until 
such  time  that  changes  in  resource 
management  warrant  modifications. 

All  resource  area  acres  were 
designated  as  either  open,  closed,  or 
limited  under  the  ORV  designation 
notice  of  February  20. 1987.  Areas 
designated  will  continue  to  be 
implemented  and  managed  for  ORV  / 
OHV  use  as  well  as  a  prior  designation 
for  South  Narrows  ACEC.  Exceptions 
are  Warm  Springs  Reservoir  area  (23.811 
acres),  Squaw  Lake  area  (6.500  acres), 
and  Malheur  River-Bluebucket  Creek 
(2,080  acres)  in  which  acres  are 
redesignated.  In  addition,  other  areas/ 
acres  are  redesignated  as  noted.  The 
open  areas  now  free  of  ORV  use.  but 
susceptible  to  ORV  damage,  will  be 
closed  or  limited  in  future  designations 
when  a  determination  is  made  that  the 
use  of  ORVs  will  cause,  or  is  causing, 
significant  adverse  impacts  on  natural, 
cultural,  or  historical  resources  of 
particular  areas  or  trails  on  public  lands. 
Spiecific  designations  are: 


Continue  closed  designations  on 

Acres 

Malheur  River-Bluebucket  Creek  (part  of 
Malheur  River-Bluebucket  Cr.  WSA) . 

2,040 

30 

280 

1,040 

160 

Closed  desigrtations  implemenied  on 

Acres 

M.Fk.  Malheur  River  Wild  River . 

1  250 

The  proposed  closed  acres  are 

redesignated  from  current  limited 
designation  acres.  Excluding  private 
parcels  included  in  the  recommended 
river  designation,  2,080  closed  acres 
(which  is  reduced  to  2,040  acres)  already 
encompass  the  river  corridor,  except  for 
an  estimated  250  BLM  acres. 

Bums  Butte  Public  Shooting  Range 
(including  safety  zone):  280.  The  closed 
acres  are  redesignated  from  prior  open 
designated  areas. 


Contimje  limited  designations  on 

Acres 

Malheur  River-Bluebucket  Cr.  WSA . 

3,270 

Stonehouse  WSA  (interim  desigrtation: 
acres  are  in  Three  Rivers  RA  portion 
not  in  prior  closed  designation) 

640 

Diarrrond  Craters  ONA/ACEC  . . 

16,656 

2,961 

(Designated  in  Reserv'oir  Pasture  No. 
5566,  which  is  4,121  acres  less  1,160 


acres  of  Bureau  of  Reclamation  lands  for 
a  total  of  2,961  acres.) 


Limited  designations  implemented  on 

Acres 

400 

400 

640 

2,690 

2,084 

6,500 

64,639 

6,500 

40 

Squaw  Lake  (Storrehouse  WSA)  (redesig¬ 
nation  of  prior  closed  designation) . . 

Malheur  River-Bluebucket  Cr.  WSA  (par¬ 
tial  redesignation  of  prior  2,080-acre 

All  proposed  limited  acres  are 
redesignated  from  prior  open  designated 
acres,  with  the  exception  of  Squaw  Lake 
and  Malheur  River-Bluebucket  Creek 
WSA  which  are  redesignated  from  prior 


closed  designated  acres. 

Open  designations  implemented  on 

Acres 

(Redesignation  of  Prior  Limited  Designa¬ 
tion): 

20,850 

The  proposed  open  acres  are 
redesignated  from  prior  limited 
designated  acres  in  old  River  Pasture 
No.  5530  which  is  now  divided  into 
Carey  Tables  Pasture,  River  Pasture  and 
Lake  Pasture  for  a  total  of  18,449  acres 
and  North  Slope  Pasture  No.  5538 
totaling  2,401  acres. 

These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  rmtil  rescinded 
by  the  Bums  District  Manager. 
Information  and  maps  were  included  in 
the  Final  Resource  Management  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  M.  Hansen,  Three  Rivers  Resource 
Area  Manager,  at  HC  74. 12533  Highway 
20  W..  Hines,  Oregon  97738:  telephone 
(503)  573-5241. 

Dated:  October  6, 1992. 

Donald  R.  Cain, 

Associate  District  Manager. 

(FR  Doc.  92-25230  Filed  10-16-92;  8:45  am] 
BtLUNG  CODE  4310-33-M 


[CA-019-4)1-41 10-03] 

Availability  of  Draft  Hollister  Resource 
Management  Plan  Amendment  and 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  40  CR  1501.7  and 
43  CFR  1610.2(c).  a  draft  Resource 
Management  Plan  Amendment/ 


Environmental  Impact  Statement  (RMP 
Amendment/DEIS)  has  been  prepared 
for  the  Hollister  Resource  Area.  The 
draft  RMP  Amendraent/DEIS  describes 
and  analyzes  the  impacts  of  oil  &  gas 
leasing  on  approximately  310,000  acres 
of  public  land  within  the  resource  area, 
These  public  lands  are  located  in  the 
central  California  counties  of  Monterey. 
San  Benito,  Fresno,  Madera,  and 
Merced. 

Decisions  relating  to  oil  &  gas  leasing 
generated  during  this  planning  process 
will  supersede  those  currently  in  the 
Hollister  RMP.  Copies  of  the  Draft  RMP 
Amendment/DEIS  can  be  obtained  from 
the  Hollister  Resource  Area  Office.  20 
Hamilton  Court,  Hollister,  CA  95023. 

Copies  will  be  available  for  review  at 
public  libraries  in  Salinas,  Coalinga, 
Hollister,  and  Fresno  and  at  the 
following  BLM  locations: 

Office  of  Public  Affairs,  Main  Interior 

Bldg.,  RM  5600, 18th  and  C  Street. 

NW.,  Washington.  DC  20240. 

California  State  Office.  2800  Cottage 

Way.  Sacramento,  CA  95825. 
Bakersfield  District  Office,  800  Truxtun 

Ave.,  Bakersfield,  CA  93301. 

Background  information  and  maps 
used  in  developing  the  draft  RMP 
Amendment/DEIS  can  be  reviewed  at 
the  Hollister  Resource  Area  Office. 
DATES:  Written  comments  on  the  draft 
RMP  Amendment/DEIS  will  be  accepted 
until  January  15. 1993. 

ADDRESSES:  Comments  should  be  sent 
to  Robert  E.  Beehler,  Area  Manager, 
Hollister  Resource  Area,  Bureau  of  Land 
Management,  20  Hamilton  Court, 
Hollister.  CA  95023. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Addington.  RMP  Team  Leader, 
Hollister  Resource  Area;  phone  (408) 
637-8183. 

SUPPLEMENTARY  INFORMATION:  The  draft 
RMP  Amendment/DEIS  analyzes  five 
alternatives  to  address  the  following 
issues:  Air  quality:  threatened, 
endangered  and  other  special  status 
plants:  threatened,  endangered,  and 
other  special  status  animals:  scenic 
values;  ground  water  and  surface  water 
quality:  and  mineral  exploration  and 
development.  Elach  alternative  provides 
management  direction  for  the  issues 
being  addressed.  The  alternatives  can 
be  summarized  as:  (1)  No  action  or 
continuation  of  present  management.  (2) 
no  leasing,  (3)  leasing  with  Endangered 
Species  Stipulation  on  T&E  Plant 
populations  and  No  Surface  Occupancy 
Stipulation  (NSO)  on  Pinnacles  National 
Monument  viewshed,  (4)  leasing  with 
Endangered  Species  Stipulation  on  T&E 
Plant  Habitat  and  NSO  Stipulation  on 
Pinnacles  National  Monument 
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viewshed,  and  (5)  no  leasing  in  T&E 
Animal  Habitat.  The  Leasing  with 
Endangered  Species  Stipulation  on  T&E 
Plant  Habitat  and  NSO  Stipulation  on 
Pinnacles  National  Monument  Viewshed 
Alternative  has  been  identified  as  the 
BLM’s  Preferred  Alternative. 

BLM  geologists  developed 
"reasonable  foreseeable  development" 
scenarios  for  each  alternative  which 
project  the  level  of  oil  &  gas  exploration 
and  development  that  is  anticipated 
during  the  next  15  years.  They  also 
delineated  and  mapped  areas  of  low, 
moderate,  or  high  oil  &  gas  potential. 
These  projections  formed  the  basis  for 
the  evaluation  of  environmental  impacts 
analyzed  in  the  draft  RMP  Amendment/ 
DEIS. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
in  January  1990.  Since  that  time  there 
have  been  several  mailings  and  public 
meetings  to  solicit  comments  and  ideas. 
All  comments  received  have  been 
considered. 

Dated:  October  7, 1992. 

Robert  E.  Beehler, 

Area  Manager. 

[FR  Doc.  92-25245  Filed  10-1&-92:  8:45  am] 
BILLING  CODE  4310-40-M 


INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data  for  Use  By 
Intermodal  Policy  Division  (IDP) 
Association  of  American  Railroads 

The  Commission  has  received  a 
request  from  the  Intermodal  Policy 
Division,  Association  of  American 
Railroads  (AAR)  for  permission  to  use 
certain  data  from  the  Commission’s  1991 
ICC  Waybill  Sample. 

A  copy  of  the  request  (WB573 — 9/3/ 
92)  may  be  obtained  from  the  ICC  Office 
of  Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission’s  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parte  385 
(Sub-No.  2)]  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-25251  Filed  10-16-92:  8:45  am] 
BILLING  CODE  703$-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  a  Final  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
October  9, 1992,  two  proposed  consent 
decrees  in  the  United  States  of  America 
and  The  Commonwealth  of 
Pennsylvania  v.  Cosmos  lacavazzi,  et. 
al..  Civil  Action  No.  3:CV-89-0164,  were 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of 
Pennsylvania. 

The  complaint  filed  by  the  United 
States  in  February  1989  seeks  recovery 
of  response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
responding  to  the  release  of  hazardous 
substances  alleged  to  have  emanated 
from  the  Lackawanna  Landfill 
Superfund  Site  in  Old  Forge, 
Pennsylvania,  pursuant  to  section  107(a) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  9607(a). 
Named  as  defendants  were  alleged 
operators  of  the  site,  transporters  that 
allegedly  brought  waste  to  the  site,  and 
generators  who  are  alleged  to  have 
arranged  for  their  wastes  to  be  disposed 
of  at  the  site. 

In  one  of  the  proposed  consent 
decrees,  24  generator  defendants  and 
five  transporter  defendants  agree  to  pay 
the  United  States  and  the 
Commonwealth  of  Pennsylvania 
$25,140,000  in  settlement  of  the  claims 
for  response  costs  against  them.  The 
other  consent  decree  provides  for  the 
resolution  of  claims  against  a  group  of 
de  minimis  generators,  which  sent  small 
volumes  of  waste  to  the  site  in  return  for 
a  payment  of  $1,546,080.  In  exchange  for 
the  payments,  the  United  States  and 
Commonwealth  of  Pennsylvania  provide 
covenants  not  to  sue  under  sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6973,  and  claims  for  natural 
resource  damages. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of. thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC,  20530,  and 
should  refer  to  United  States  v.  Cosmos 
lacavazzi  et.  al..  Civil  Action  No.  3:  CV- 
89-0164  and  DOJ  Ref.  No.  90-11-3-266. 
The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 


Pennsylvania,  suite  309,  Federal 
Building,  Washington  and  Linden 
Streets,  Post  Office  Box  30,  Scranton,  PA 
18501  or  at  the  offices  of  the  United 
States  Environmental  Protection 
Agency — Region  III,  841  Chestnut 
Building,  Philadelphia,  PA  19107.  Copies 
of  the  consent  decrees  may  also  be 
examined  and  obtained  in  person  at  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20044.  A  copy  of  the 
proposed  consent  decrees  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  When  requesting  a  copy 
of  the  de  minimis  decree,  please  present 
or  enclose  a  check  in  the  amount  of 
$7.00  (twenty-five  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy  of  the  main  consent 
decree,  please  present  a  check  in  the 
amount  of  $10.25  (twenty-five  cents  per 
page  reproduction  costs)  payable  to  the 
Consent  Decree  Library. 

Vicki  A.  O’Meara, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-25244  Filed  10-16-92;  8:45  am] 
BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

(Docket  No.  92-13] 

Frank  Chin,  M.D.;  Grant  of  Restricted 
Registration 

On  September  9, 1991,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Frank  Chin,  M.D., 
Respondent,  of  Clear  Fork  Clinic, 
Clairfield,  Tennessee.  The  Order  to 
Show  Cause  proposed  to  deny  his 
application  for  registration  executed  on 
February  15, 1989,  and  filed  with  the 
DEA  pursuant  to  21  U.S.C.  823(f).  The 
Order  alleged  that  Respondent’s 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823(f). 

Respondent  requested  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in  New 
Orleands,  Louisiana  on  April  8, 1992.  On 
June  18. 1992,  Judge  Tenney  issued  his 
opinion  and  recommended  decision. 
Neither  party  filed  exceptions  to  the 
administrative  law  judge’s  opinion  and 
recommended  decision  and,  on  July  17, 
1992,  the  administrative  law  judge 
transmitted  the  record  to  the 
Administrator.  The  Administrator  has 


47674 


Federal  Register  /  Vol.  57,  No.  202  /  Monday,  October  19,  1992  /  Notices 


considered  the  record  in  its  entirety  and. 
pursuant  to  21  CFR  1316.67,  hereby 
enters  his  final  order  in  this  matter. 

The  administrative  law  judge  found 
that  in  1962,  the  Louisiana  Police 
Department  conducted  an  investigation 
of  Respondent’s  prescription  writing 
activities.  During  the  course  of  the 
investigation,  state  agents  conducted 
undercover  visits  to  Respondent’s  office. 
One  agent  saw  Respondent  on  six 
occasions  between  March  1982  and 
December  1982.  On  each  occasion,  the 
agent  obtained  prescriptions  for 
controlled  substances  from  Respondent 
although  she  expressed  no  medical  need 
for  the  drugs.  During  the  initial  office 
visit  of  March  24, 1982,  the  agent  asked 
Respondent  for  a  prescription  for 
Dalmane  in  order  to  avoid  purchasing 
the  drug  on  the  street  from  friends.  The 
agent  told  Respondent  that  both  she  and 
her  husband  traded  pills  with  their 
friends.  Respondent  issued  a 
prescription  for  thirty  dosage  units  of 
Dalmane,  30  mg.  to  the  agent.  On 
another  occasion,  the  agent  asked 
Respondent  for  a  prescription  for 
lonamin.  The  agent  explained  that  she 
took  the  drug  "strictly  to  party.” 
Respondent  issued  a  prescription  for 
thirty  dosage  units  of  lonamin.  30  mg. 

Another  agent  conducted  five 
undercover  visits  to  Respondent’s  office 
during  the  period  between  April  1982 
and  August  1982.  With  the  exception  of 
the  last  visit,  the  agent  obtained 
prescriptions  for  controlled  substances 
during  those  office  visits  although  he 
expressed  no  legitimate  medical  need 
for  the  drugs.  On  the  initial  office  visit, 
the  agent  told  Respondent  that  he  did 
not  have  a  problem  and  felt  great.  He 
explained  that  he  had  been  taking 
Dietac,  an  over-the-counter  diet  pill,  to 
lose  weight.  He  asked  Respondent  to 
prescribe  Librium  in  order  to  help  him 
calm  down  from  the  effects  of  the 
Dietac.  Respondent  issued  to  the  agent  a 
prescription  for  thirty  dosage  units  of 
Librium,  10  mg.,  with  one  refill 
indicated.  During  a  subsequent  ofrice 
visit,  the  agent  asked  for  controlled 
substances  and  told  Respondent  that  his 
wife  had  been  taking  some  of  his  pills. 
Respondent  issued  a  prescription  for 
Dalmane,  with  one  refill,  for  the  agent 
Other  agents  also  obtained  prescriptions 
for  controlled  substances  from 
Respondent  although  they  expressed  no 
medical  indication  for  the  drugs. 

Following  the  investigation, 
Respondent  was  charged  in  a  sixteen 
count  indictment  with  unlawful 
distribution  of  controlled  substances.  On 
October  28. 1985,  in  the  United  States 
District  Court  for  the  Western  District  of 
Louisiana,  Respondent  was  convicted  of 


eleven  counts  of  knowing,  intentional, 
and  unlawful  distribution  of  controlled 
substances,  in  violation  of  21  U.S.C. 
841(a)(1)  and  18  U.S.C.  2,  all  of  which 
constitute  felony  violations  relating  to 
controlled  substances.  As  a  result  of  the 
felony  convictions.  Respondent’s  state 
medical  licenses  were  revoked  in  four 
states;  Louisiana,  Virginia,  Arkansas 
and  Tennessee. 

In  1989,  the  Tennessee  Board  of 
Medical  Examiners  reinstated 
Respondent's  medical  license  on  a 
probationary  status  for  a  period  of 
seven  years  subject  to  enumerated 
restrictions.  One  restriction  requires  that 
Respondent  work  under  the  supervision 
of  a  physician  in  good  standing  with  the 
Board  of  Medical  Examiners. 
Accordingly,  once  a  month  Respondent 
reports  to  the  supervising  physician.  In 
addition.  Respondent  has  a  restricted 
license  to  practice  medicine  in  Missouri 
and  unrestricted  licenses  to  practice 
medicine  and  handle  controlled 
substances  in  New  Mexico. 

On  September  27, 1984,  the  Grand  Jury 
for  the  Parish  of  Ouachita,  Louisiana, 
charged  Respondent  with  41  counts  of 
medicaid  fraud  and  one  count  of  felony 
theft.  On  March  29, 1985,  Respondent 
entered  a  plea  of  nolo  contendere  to 
counts  one  and  two  of  the  indictment. 

On  August  5, 1985,  Respondent  was 
sentenced  on  count  one  to  five  years  of 
hard  labor  and  ordered  to  pay  a  fine  of 
ten  thousand  dollars.  On  count  two. 
Respondent  was  sentenced  to  serve 
three  years  of  hard  labor  and  ordered  to 
pay  a  fine  of  ten  thousand  dollars.  Jail 
sentences  were  to  run  concurrently  and 
the  fines  to  run  consecutively.  The  court 
suspended  the  hard  labor  portion  of  the 
sentences  and  placed  Respondent  on  a 
supervised  probation  for  five  years  on 
each  count.  Counts  three  through  forty- 
two  were  dismissed.  On  March  10, 1986, 
the  Department  of  Health  and  Human 
Services  excluded  Respondent  from 
participation  in  the  M^icare  Program, 
42  U.S.C.  1320a-7(a),  for  a  period  of  ten 
years. 

The  administrative  law  judge  further 
found  that  Respondent  received  his 
medical  degree  from  the  University  of 
Florida  in  Gainesville,  Florida  in  1974, 
finishing  eighth  in  a  class  of  one 
hundred.  He  completed  a  residency  at 
the  Medical  College  of  Virginia  in 
Richmond.  Although  Respondent  is  a 
specialist  in  Pathology,  he  has  for  the 
most  part  practiced  family  medicine. 
Following  the  completion  of  his 
residency  in  1977,  Respondent  set  up 
practice  in  Monroe,  Louisiana,  and 
continued  to  practice  there  until  he  was 
indicted  and  convicted  in  Federal  court. 
Under  the  sentence  for  the  Federal 


convictions.  Respondent  served  eleven 
months  in  prison.  Respondent  was 
released  from  prison  in  the  fall  of  1988 
and  is  currently  on  probation.  The 
period  of  probation  is  scheduled  to 
expire  in  1995. 

At  the  DEA  hearing.  Respondent 
conceded  that  in  1982.  he  was  guilty  of 
the  counts  in  the  indictment.  Respondent 
testified  about  his  work  since  his 
imprisonment,  which  included  work  at  a 
Federally-funded  clinic  in  Tennessee 
and  at  the  Navajo  Indian  Reservation. 
Respondent  further  testified  that  he  has 
attended  many  continuing  medical 
education  courses,  including  two 
courses  portaining  to  controlled 
substances.  Additionally,  Respondent 
presented  many  favorable  affidavits  and 
letters  from  medical  practitioners, 
friends,  patients,  and  other  persons. 

The  administrative  law  judge  found 
that  Respondent  was  guilty  of  serious 
unlawful  conduct  in  1982.  However, 
after  observing  and  listening  to  the 
Respondent  and  his  witnesses  at  the 
hearing  and  reviewing  ail  the  evidence, 
the  administrative  law  judge  concluded 
that  Respondent  can  be  entrusted  with  a 
DEA  registration.  The  administrative 
law  judge  found  that  Respondent’s 
testimony  reflected  sincere  remorse  for 
the  violations  that  he  committed  almost 
a  decade  ago,  and  that  the  strong 
indication  of  remorse  was  not  confined 
to  the  testimony  of  the  Respondent. 

The  Administrator  concludes  that 
there  is  sufficient  evidence  in  the  record 
to  conclude  that  Respondent,  given  the 
opportunity,  will  utilize  a  DEA 
registration  in  a  responsible  and 
professional  manner.  The  administrative 
law  judge  recommended  that 
Respondent’s  application  for  registration 
be  granted  in  Schedules  IV  and  V,  and 
be  subject  to  restrictions  for  a  period  of 
one  year.  The  Administrator  adopts  the 
decision  of  the  administrative  law  judge 
with  one  modification.  The  following 
restrictions  on  Respondent’s  registration 
shall  remain  in  effect  until  March  10, 
1996. 

The  Administrator  does  impose  the 
following  restrictions  upon  the  DEA 
registration  in  Schedules  IV  and  V  to  be 
issued  to  Respondent: 

1.  Respondent  shall  keep  a  record  of 
all  controlled  substances  that  he 
prescribes  in  the  course  of  any  medical 
practice  in  which  he  might  engage.  The 
record  must  include  the.date,  name  of 
the  patient,  name  and  quantity  of  the 
controlled  substance  which  was 
prescribed.  Respondent  shall  send  that 
record  to  the  Tennessee  DEA  Office  on 
a  monthly  basis. 

2.  Respondent  must  p>ermit  DEA 
personnel  to  conduct  inspections  at  his 
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place  of  business  at  any  time  during  ■ 
regular  business  hours  for  the  purpose  of 
evaluating  his  compliance  with  the 
Federal  laws  and  regulations  relating  to 
controlled  substances.  Respondent  must 
consent  in  writing  that  DEA  personnel 
may  enter  his  office  or  other  place  of 
practice  without  notice  and  without  the 
presentation  of  any  type  of  warrant. 

Respondent's  failure  to  comply  with 
the  foregoing  terms,  or  his  violation  of 
any  Federal  or  State  law  relating  to 
controlled  substances,  shall  constitute 
additional  grounds  for  the  revocation  of 
his  registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  for  DEA  registration 
submitted  by  Frank  Chin,  M.D.,  on 
February  15, 1989,  be  granted  in 
Schedules  FV  and  V,  subject  to  the 
restrictions  enumerated  above.  This 
order  is  effective  November  18. 1992. 

Dated:  October  13, 1992. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  92-25281  Filed  10-16-92;  8;45  am) 
BILLING  CODE  4410-09-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (92-63)] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Life  Sciences 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee,  Life  Sciences 
Subcommittee. 

dates:  October  27, 1992,  8:30  a  m.  to  5 
p.m.;  and  October  28, 1992,  8:30  a.m.  to 
12:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MlC-5,  300 
E  Street  SW.,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  J.  White,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-2128). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 


Tuesday,  October  27, 1992,  from  9  a.m. 
to  10  a.m.  and  on  Wednesday,  October 
28, 1992,  from  8:30  a.m.  to  9:30  a.m.  in 
accordance  with  5  U.S.C.  552b(c)(6),  to 
allow  for  a  discussion  on  qualifications 
of  individuals  being  considered  for 
membership  to  the  Subcommittee.  The 
remainder  of  the  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room.  The  agenda  for  the  meeting  is 
as  follows: 

— Status  Report  on  Agency  Activities 
and  Budget 

— Life  Sciences  Strategic  Planning 
Process 

— Discussion  of  Discipline  Working 
Groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated;  9  October  1992. 

Philip  D.  Waller, 

Deputy  Director,  Management  Operations 
Division. 

(FR  Doc.  92-25185  Filed  10-16-92;  8:45  am) 
BILLING  CODE  7510-01-M 


NATIONAL  COMMISSION  ON 
JUDICIAL  DISCIPLINE  AND  REMOVAL 

AGENCY:  National  Commission  On 
Judicial  Discipline  and  Removal. 

ACTION:  Public  meeting. 

SUMMARY:  Notice  is  hereby  given  in  the 
public  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  meeting  of  the  National 
Commission  On  Judicial  Discipline  and 
Removal  will  be  held  on  October  30, 

1992,  in  Washington,  DC,  The  precise 
location  of  the  meeting  is  the  Dining 
Room  A,  6th  floor  of  the  Madison 
Building  of  the  Library  of  Congress,  101 
Independence  Avenue  SE.,  Washington, 
DC.  The  meeting  will  convene  at  9:30 
a.m.  and  will  adjourn  at  approximately  4 
p.m. 

authority:  The  meeting  will  be  the  fifth 
one  for  the  National  Commission,  a 
body  composed  of  thirteen  members 
appointed  by  the  Speaker  of  the  House, 
the  President,  the  I^sident  pro  tern  of 
the  Senate,  Chief  Justice  of  the  United 
States  and  the  Conference  of  State  Chief 
Justices.  The  National  Ckjmmission, 
established  by  Public  Law  101-650  (Title 
IV).  is  assigned  three  statutory  duties. 
The  first  is  to  investigate  and  study  the 
problems  and  issues  involved  in  the 
tenure  (including  discipline  and 
removal)  of  Article  III  (appointed  to 
serve  for  life)  Federal  judges.  The 
second  is  to  evaluate  the  advisability  of 
proposing  alternatives  to  current 


arrangements  with  respect  to  such 
problems  and  issues,  including 
alternatives  for  the  discipline  and 
removal  of  Federal  judges  that  would 
require  constitutional  amendments. 
Finally,  the  Commission  is  required  to 
prepare  and  submit  a  report  to  the 
Congress,  the  Chief  Justice  and  the 
President  setting  forth  a  detailed 
statement  of  its  findings  and  conclusions 
together  with  any  recommendations  for 
legislative  and  administrative  actions  as 
are  considered  appropriate.  The 
Commission  is  not  authorized  to 
consider  the  factual  underpinnings  of 
specific  complaints  against  federal 
judges. 

The  due  date  for  the  Commission's 
final  report  is  August  1, 1993. 

Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  good  faith 
commitment  to  open  meetings  is 
incorporated  in  the  Commission’s  By¬ 
laws. 

STATUS:  The  meeting  will  be  open  to  the 
public.  A  portion  of  the  meeting  may  be 
held  in  executive  session  to  consider 
personnel  matters  involving  privacy 
interests. 

MATTERS  TO  BE  CONSIDERED:  The 

meeting  will  be  the  first  in  a  series  of 
Commission  work  sessions  designed  to 
consider  draft  reports  from  consultants 
who  have  prepared  papers  about 
specific  research  topics  assigned  to 
them.  At  previous  commission  meetings 
and  two  informal  work  sessions,  a  plan 
to  meet  information  needs  and  define 
research  projects,  was  developed. 

The  October  30, 1992  meeting  will 
consider  two  draft  reports  that  fit  within 
the  work  plan.  The  first  report  relates  to 
the  role  of  the  U.S.  House  of 
Representatives  in  judicial 
impeachments  and  the  second  one 
relates  to  the  role  of  the  U.S.  Senate. 

CONTACT  PERSONS  FOR  FURTHER 
information:  Contact  Michael  J. 
Remington  or  William  J.  Weller  at  the 
National  Commission  On  Judicial 
Discipline  and  Removal,  Suite  690,  2100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20037-3202;  or  call  (202)  254-8169. 
SUPPLEMENTARY  INFORMATION:  Minutes 
of  the  meeting  will  be  available  for 
public  inspection  during  regular  working 
hours  as  the  Commission  offices 
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approximately  thirty  (30)  working  days 
following  the  meeting. 

Michael ).  Refnington, 

Director. 

(FR  Doc.  92-25246  Filed  10-16-92;  8:45  am) 
BtLUNQ  COOC  6S20-OB-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by 
November  13, 1992,  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

OATES:  Comments  on  this  information 
collection  must  be  submitted  by 
November  6, 1992. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503:  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Roberta 
Dunn,  National  Endowment  for  the  Arts, 
Congressional  Liaison  Office,  room  525, 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC,  20506;  (202-682-5434). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
new  collection  of  information.  This  entry 
is  issued  by  the  Endowment  and 
contains  the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report:  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response:  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  94  Presenting  &  Commissioning 
Program  Application  Guidelines. 
Frequency  of  Collection:  One  Time. 


Respondents:  State,  regional  or  local 
arts  agencies;  non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant 
information  from  non-profit 
organizations  and  state,  regional  or 
local  arts  agencies  that  apply  for 
funding  under  the  Presenting  and 
Commissioning  Program  category 
guidelines. 

Estimated  Number  of  Respondents:  800. 

Average  Burden  Hours  per  Response: 
31.77. 

Total  Estimated  Burden:  24,416. 

Marianne  Klink, 

Deputy  Congressional  Liaison,  National 

Endowment  for  the  Arts. 

(FR  Doc.  92-25221  Filed  10-16-92: 8:45  am) 

BtaSNO  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-4492] 

American  Nuclear  Corp.  Finding  of  No 
Significant  Impact  Regarding  Issuance 
of  an  Amendment  to  Source  Material 
License  SUA-667  for  the  American 
Nuclear  Corporation,  Gas  Hills  Mill,  To 
Incorporate  Reclamation  Schedules, 
Fremont  County,  WY 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Gas  Hills  Mill  in  Fremont  County, 
Wyoming. 

2.  Reasons  for  Finding  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  published  in  the 
Federal  Register  on  October  25, 1991. 

The  Notice  of  Intent  to  Amend  Source 
Material  License  SUA-667  for  the  Gas 
Hills  Mill  to  incorporate  reclamation 
schedules  was  published  in  the  Federal 
Register  on  June  3, 1992.  The  NRC 
accepted  comments  on  this  proposed 
licensing  action  for  45  days.  No 
comments  were  received.  In  accordance 
with  10  CFR  51.22(c)(ll),  the 
Commission  has  determined  that  no 
environmental  analysis  need  be 
performed  since  no  significant  impacts 


will  result  from  the  proposed  licensing 
actions. 

3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-667  upon 
publication  of  this  Notice.  The  action  is 
based  on  this  Finding  of  No  Significant 
Impact  and  no  comments  being  received 
to  the  Notice  of  Intent  published  on  June 
3. 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  of  Amend  Source  Material 
License  SUA-667,  are  available  for 
public  inspection  and  copying  at  the 
Commission’s  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden, 
Colorado,  and  at  the  Commission’s 
Public  Document  Room  at  2120  L  Street, 
NW„  Washington,  DC  20555. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
October  1992. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 
Office. 

[FR  Doc.  92-25237  Filed  10-16-92;  8:45  am] 
BIU.INQ  CODE  7590-01-M 


[Docket  No.  40-8902] 

Atlantic  Richfield  Co.;  Finding  of  No 
Significant  Impact  Regarding  Issuance 
of  an  Amendment  to  Source  Material 
License  SUA-1470  for  the  Atlantic 
Richfield  Company,  Bluewater  MiH,  To 
Incorporate  Reclamation  Schedules, 
Grants,  New  Mexico 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 


1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Bluewater  Mill  near  Grants,  New 
Mexico. 

2.  Reasons  for  Finding  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  published  in  the 
Federal  Register  on  October  25, 1991. 

The  Notice  of  Intent  to  Amend  Source 
material  License  SUA-1470  for  the 
Bluewater  Mill  to  incorporate 
reclamation  schedules  was  published  in 
the  Federal  Register  on  May  14, 1992. 
The  NRC  accepted  comments  on  this 
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proposed  licensing  action  for  45  days. 

No  comments  were  received.  In 
accordance  with  10  CFR  51.22(cKll).  the 
Commission  has  determined  that  no 
environmental  analysis  need  be 
performed  since  no  significant  impacts 
will  result  from  the  proposed  licensing 
actions. 

3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-56  upon 
publication  of  this  Notice.  The  action  is 
based  on  this  Finding  of  No  Significant 
Impact  and  no  comments  being  received 
to  the  Notice  of  Intent  published  on  May 
14, 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  to  Amend  Source  Material 
License  SUA-1470,  are  available  for 
public  inspection  and  copying  at  the 
Commission’s  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden, 
Colorado,  and  at  the  Commission’s 
Public  Document  Room  at  2120  L  Street 
NW.,  Washington,  DC  20555. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
October  1992. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 
Office. 

[FR  Doc.  92-25238  Filed  10-16-82;  8:45  am] 
BILLING  CODE  TSM-O^-M 


[Docket  No.  40-34531 

Atlas  Corporation;  Finding  of  No 
Significant  impact  Regarding  Issuance 
of  an  Amendment  to  Source  Material 
License  SUA-1475  for  the  Atlas 
Corporation  Moab  Mill,  To  Incorporate 
Reclamation  Schedules,  Moab,  Utah 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Moab  Mill  near  Moab,  Utah. 

2.  Reasons  for  Hading  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  published  in  the 
Federal  Register  on  October  25, 1991. 

The  Notice  of  Intent  to  Amend  Source 
Material  License  917  for  the  Moab  Mill 
to  incorporate  reclamation  schedules 


was  published  in  the  Federal  Register  on 
July  2, 1992.  The  NRC  accepted 
comments  on  this  proposed  licensing 
action  for  45  days.  No  comments  were 
received  directly  related  to  the 
reclamation  schedule.  One  response 
was  received  concerning  reclamation 
activities  which  shall  be  addressed  by 
Atlas  Corporation  within  their  revisions 
to  the  reclamation  plan,  in  accordance 
with  10  CFR  51.22(c)(ll),  the 
Commission  has  determined  that  no 
environmental  analysis  need  be 
performed  since  no  significant  impacts 
will  result  from  the  proposed  licensing 
actions. 

3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-917  upon 
publication  of  this  Notice.  The  action  is 
based  on  this  Finding  of  No  Significant 
Impact.  No  comments,  specifically 
addressing  the  reclamation  schedule, 
were  received  to  the  Notice  of  Intent 
published  on  July  2, 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  to  Amend  Source  Material 
License  SUA-917,  are  available  for 
public  inspection  and  copying  at  the 
Commission’s  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden, 
Colorado,  and  at  the  Commission’s 
Public  Document  Room  at  2120  L  Street 
NW.,  Washington,  DC  20555. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
October  1992. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 
Office. 

[FR  Doc.  92-25235  Filed  10-16-92;  8:45  am] 
BILLING  CODE  7S90-01-M 


[Docket  No.  40-8907] 

UnRed  Nuclear  Corp^  Rnding  of  No 
Significant  Impact  Regarding  issuance 
of  an  Amendment  to  Source  Material 
License  SUA-1475  for  the  United 
Nuclear  Corporation,  Church  Rock  Milt, 
To  Incorporate  RedatnaMon 
Schedules,  McKinley  County,  NM 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Church  Rock  Mill  in  McKinley 
County,  New  Mexico. 


2.  Reasons  for  Finding  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  publish^  in  the 
Federal  Register  on  October  25, 1991. 

The  Notice  of  Intent  to  Amend  Source 
Material  License  SUA-1475  for  the 
Church  Rock  Mill  to  incorporate 
reclamation  schedules  was  published  in 
the  Federal  Register  on  June  9, 1992.  The 
NRC  accepted  comments  on  this 
proposed  licensing  action  for  45  days. 

No  comments  were  received.  In 
accordance  %vith  10  CFR  51.22(c)(ll),  the 
Commission  has  determined  that  no 
environmental  analysis  need  be 
performed  since  no  significant  impacts 
will  result  from  the  proposed  licensing 
actions. 

3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-1475  upon 
publication  of  this  Notice.  'The  action  is 
based  on  this  Finding  of  No  Significant 
Impact  and  no  comments  being  received 
to  the  Notice  of  Intent  publish^  on  June 
9, 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  to  Amend  Source  Material 
License  SUA-1475,  are  available  for 
public  inspection  and  cop}nng  at  the 
Commission’s  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden, 
Colorado,  and  at  the  Commission’s 
Public  Document  Room  at  2120  L  Street 
NW.,  Washington,  DC  20555. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
October  1992. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 
Office. 

[FR  Doc.  92-25236  Filed  10-16-92;  8:45  am] 
BILLING  CODE  7SS0-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Safety 
Philosophy,  Technology  and  Criteria; 
Meeting 

The  ACRS  Subcommittee  on  safety 
Philosophy,  Technology  and  Criteria 
will  hold  a  meeting  on  October  28, 1992, 
room  P-110,  7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday, 
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October  28,  1992 — 8:30  a.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  review 
Revision  2  to  NUREG/BR-0058, 
Regulatory  Analysis  Guidelines,  and 
guidelines  for  prioritization  of  Generic 
Safety  Issues.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
action,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Dean  Houston 
(telephone  301/492-9521)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individuals  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  October  9, 1992. 

Sam  Duraiswamy, 

Chief.  Nuclear  Reactors  Branch. 

(FR  Doc.  92-25239  Filed  10-16-92;  8:45  am) 
BILUNG  cooe  7590-01-M 


[Docket  No.  40-89031 

Homestake  Mining  Co,,  Finding  of  no 
Significant  Impact  Regarding  Issuance 
of  an  Amendment  to  Source  Material 
License  SUA-1471  for  the  Homestake 
Mining  Company,  Miian  Miil,  to 
Incorporate  Reclamation  Schedules, 
Cibola  County,  NM 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Gas  Hills  Mill  in  Fremont  County, 
Wyoming. 

2;  Reasons  for  Finding  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  published  in  the 
Federal  Register  on  October  25, 1991. 

The  Notice  of  Intent  to  Amend  Source 
material  License  SUA-1471  for  the 
Milan  Mill  to  incorporate  reclamation 
schedules  was  published  in  the  Federal 
Register  on  May  14, 1992.  Tlie  NRC 
accepted  comments  on  this  proposed 
licensing  action  for  45  days.  No 
comments  were  received.  In  accordance 
with  10  CFR  51.22(c)(ll).  the 
Commission  has  determined  that  no 
environmental  analysis  need  be 
performed  since  no  significant  impacts 
will  result  from  the  proposed  licensing 
actions. 

3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-1471  upon 
publication  of  this  Notice.  The  action  is 
based  on  this  Finding  of  No  Significant 
Impact  and  no  comments  being  received 
to  the  Notice  of  Intent  published  on  May 
14, 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  to  Amend  Source  Material 
License  SUA-1471,  are  available  for 
public  inspection  and  copying  at  the 
Commission’s  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden. 
Colorado,  and  at  the  Commission’s 
Public  Document  Room  at  2120  L  Street 
NW.,  Washington,  D.C.  20555. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
October  1992. 


For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 
Office. 

[FR  Doc.  92-25233  Filed  ia-16,-02:  8:45  am) 
BILLING  CODE  4590-01-M 


[Docket  No.  40-66591 

Petrotomics  Co.;  Shirley  Basin  Mill 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  intent  to  amend 
Source  Material  License  SUA-551  for 
the  Shirley  Basin  Mill  to  Incorporate 
Reclamation  Schedules. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend 
Source  Material  License  SUA-551  to 
incorporate  a  revised  reclamation 
schedule  and  to  add  a  new  license 
condition. 

OATES:  The  comment  period  expires 
December  3, 1992. 

ADDRESSES:  Copies  of  the  response  from 
Petrotomics  Company  and  the  staff 
evaluation  of  the  licensee’s  request  are 
available  for  inspection  at  the  Uranium 
Recovery  Field  Office,  730  Simms  Street 
suite  100,  Golden,  CO,  and  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level).  Washington,  DC. 

Comments  should  be  mailed  to  David 
L.  Meyer,  Chief.  Rules  and  Directives 
Review  Branch,  Office  of 
Administration,  P-223,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  with  a  copy  to  the  Director, 
Uranium  Recovery  Field  Office.  P.O. 

Box  25325,  Denver,  CO  20555. 

Comments  may  be  hand  delivered  to 
room  P-223,  7920  Norfolk  Avenue, 
Bethesda,  MD.  between  7:30  a.m.  and 
4:15  p.m..  Federal  workdays. 

FOR  FURTHER  INFORMATION  CONTACT 
Ramon  E.  Hall,  Director,  Uranium 
Recovery  Field  Office,  Region  IV,  U.S, 
Nuclear  Regulatory  Commission,  P.O. 
Box  25325,  Denver,  CO.  Telephone;  303- 
231-5800. 

SUPPLEMENTARY  INFORMATON:  The 

Nuclear  Regulatory  Commission  (NRC) 
and  the  Environmental  Protection 
Agency  (EPA)  entered  into  a 
Memorandum  of  Understanding  (MOU) 
which  was  published  in  the  Federal 
Register  on  October  25, 1991  (56  FR 
55434).  The  MOU  requires  that  the  NRC 
incorporate  enforceable  reclamation 
schedules  for  specific  uranium  mill  sites 
into  the  corresponding  licenses.  The 
MOU  also  listed  expected  dates  for 
completion  of  placement  of  a  final 
earthen  cover  for  each  site. 


Federal  Register  /  Vol.  57,  No.  202  /  Monday,  October  19,  1992  /  Notices 


47679 


The  NRC  requested  by  letter  dated 
October  22. 1991,  that  Petrotomics 
Company  submit  a  proposed  schedule 
for  reclamation  milestones  for  NRC 
review  and  incorporation  into  the 
license.  The  licensee  provided  responses 
on  November  20,  January  23,  and  August 
20, 1992. 

The  proposed  schedule  calls  for 
placement  of  the  final  cover  by 
December  31, 1995,  which  is  the  same 
date  as  in  the  MOD  for  this  mill.  The 
NRC  staff  reviewed  the  reclamation 
milestone  schedule  and  concluded  that 
it  is  reasonable,  and  adherence  to  the 
schedule  should  assure  satisfactory 
progress  toward  placement  of  the  final 
cover  by  the  specified  date. 

The  NRC  intends  to  amend  Source 
Material  License  SUA-551  to 
incorporate  the  schedules  proposed  by 
the  licensee  by  adding  License 
Condition  No.  50  as  follows: 

50.  The  licensee  shall  complete  site 
reclamation  in  accordance  with  the 
ground-water  corrective  action  plan  and 
approved  reclamation  plan,  as 
authorized  by  License  Condition  Nos.  47 
and  49,  respectively,  in  accordance  with 
the  following  schedules. 

A.  To  ensure  timely  compliance  with 
target  completion  dates  established  in 
the  Memorandum  of  Understanding  with 
the  Environmental  Protection  Agency 
(56  FR  55432,  October  25, 1991),  the 
licensee  shall  complete  reclamation  to 
control  radon  emissions  as 
expeditiously  as  practicable, 
considering  technological  feasibility,  in 
accordance  with  the  following  schedule: 

(1)  Windblown  tailings  retrieval  and 
placement  on  the  pile — complete. 

(2)  Placement  of  the  interim  cover  to 
decrease  the  potential  for  tailings 
dispersal  and  erosion — complete. 

(3)  Placement  of  final  barrier  designed 
and  constructed  to  limit  radon  emissions 
to  an  average  flux  of  no  more  than  20 
pCi/m  */s  above  background  for  area  of 
tailings  pile  not  covered  by  evaporation 
ponds — December  31, 1995. 

B.  Reclamation,  to  ensure  required 
longevity  of  the  covered  tailings  and 
ground-water  protection,  shall  be 
completed  as  expeditiously  as  is 
reasonably  achievable,  in  accordance 
with  the  following  target  dates  for 
completion: 

(1)  Placement  of  erosion  protection  as 
part  of  reclamation  to  comply  with 
Criterion  6  of  appendix  A  of  10  CFR  part 
40 — December  31,  2003. 

(2)  Projected  completion  of  ground- 
water  corrective  actions  to  meet 
performance  objectives  specified  in  the 
ground-water  corrective  action  plan — 
December  31,  2002. 

C.  Any  license  amendment  request  to 
revise  the  completion  dates  specified  in 


Section  A  must  demonstrate  that 
compliance  was  not  technologically 
feasible  (including  inclement  weather, 
litigation  which  compels  delay  to 
reclamation,  or  other  factors  beyond  the 
control  of  the  licensee). 

D.  Any  license  amendment  request  to 
change  the  target  dates  in  Section  B 
above,  must  address  added  risk  to  the 
public  health  and  safety  and  the 
environment,  with  due  consideration  to 
the  economic  costs  involved  and  other 
factors  justifying  the  request  such  as 
delays  caused  by  inclement  weather, 
regulatory  delays,  litigation,  and  other 
factors  beyond  the  control  of  the 
licensee. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
October  1992. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 
Office. 

[FR  Doc.  92-25232  Filed  10-16-92:  8:45  am] 
BILLING  CODE  7S90-0t-M 

[Docket  No.  40-1162] 

Western  Nuclear  Incorporated:  Finding 
of  No  Significant  Impact  Regarding 
issuance  of  an  Amendment  to  Source 
Material  License  SUA-56  for  the 
Western  Nuclear  Incorporated,  Split 
Rock  Mill,  To  Incorporate  Reclamation 
Schedules,  Fremont  County,  WY 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Split  Rock  Mill  in  Fremont  County, 
Wyoming. 

2.  Reasons  for  Findings  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  published  in  the 
Federal  Register  on  October  25, 1991. 

The  Notice  of  Intent  to  Amend  Source 
Material  License  SUA-56  for  the  Split 
Rock  Mill  to  incorporate  reclamation 
schedules  was  published  in  the  Federal 
Register  on  June  9, 1992.  The  NRC 
accepted  comments  on  this  proposed 
licensing  action  for  45  days.  No 
comments  were  received.  In  accordance 
with  10  CFR  51.22(c)(ll),  the 
Commission  has  determined  that  no 


environmental  analysis  need  be 
performed  since  no  significant  impacts 
will  result  from  the  proposed  licensing 
actions. 

3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-56  upon 
publication  of  this  Notice.  The  action  is 
based  on  this  Finding  of  No  Significant 
Impact  and  no  comments  being  received 
to  the  Notice  of  Intent  published  on  June 
9, 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  to  Amend  Source  Material 
License  SUA-56,  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden 
Colorado,  and  at  the  Commission’s 
Public  Document  Room  at  2120  L  Street, 
NW.,  Washington,  DC  20555. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
October  1992. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 
Office. 

[FR  Doc.  92-25234  Filed  10-16-92;  8:45  am] 
BILUNG  CODE  7S90-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

Meeting  of  the  President’s  Council  of 
Advisors  on  Science  and  Technology 

action:  Amended  notice  of  meeting. 

SUMMARY:  The  President’s  Council  of 
Advisors  on  Science  and  Technology 
will  meet  on  October  22-23, 1992,  in  the 
Conference  Room,  The  Points  of  Light 
Foundation,  736  Jackson  Place,  NW., 
Washington  DC,  as  announced  in  57  FR 
46231  (October  7, 1992).  All  information 
in  this  previous  Federal  Register  Notice 
will  remain  the  same  with  the  exception 
of  the  times,  status  and  location  of  the 
Thursday  session. 

agenda:  On  Thursday  morning,  October 
22,  beginning  at  10  a.m.  and  continuing 
until  12:30  p.m.,  there  will  be  discussion 
on  the  U.S.  Research  Intensive  Colleges 
and  Universities  Project  and  possible 
panel  and  study  topics  for  1993.  This  is  a 
time  change  from  the  previous  Federal 
Register  Notice.  On  Thursday  afternoon, 
beginning  at  2  p.m.  and  continuing  until 
4  p.m.,  the  Council  will  hold  a  joint 
meeting  with  the  Canadian  National 
Advisory  Board  on  Science  and 
Technology  in  The  Roosevelt  Room,  The 
White  House.  This  session  will  be 
closed  to  the  public,  pursuant  to  title  5, 
U.S.  Code,  sections  552b(c)  (2),  (4),  (6) 
and  (9)(B).  This  is  a  status  change  and 
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location  change  from  the  previous 
Federal  Register  Notice. 

The  agenda  for  Friday  morning, 
October  23, 1992,  will  remain  the  same. 
Parties  requiring  further  information 
should  contact  Dr.  Alicia  K.  Dustira, 
(202)  395-4692. 

Dated:  October  14. 1992. 

Vickie  V.  Sutton, 

Assistant  Director,  Office  of  Science  and 
Technology  Policy. 

(FR  Doc.  92-25300  Filed  10-16-92;  8:45  am) 
BILLINQ  CODE  3170-01-«l 


OFFICE  OF  SPECIAL  COUNSEL 

Relocation  of  the  Headquarters  Office 
of  the  US.  Office  of  Special  Counsel 

agency:  U.S.  Office  of  Special  Counsel. 
action:  Notice. 

summary:  The  U.S.  Office  of  Special 
Counsel  (OSC)  is  announcing  the 
relocation  of  all  Headquarters  offices  to 
1730  M  Street  NW.,  suite  300, 

Washington,  DC  20036-4505. 

EFFECTIVE  DATE:  The  effective  date  of 
the  move  is  October  26, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Dean,  Director  for 
Management,  1120  Vermont  Avenue, 
NW.,  Washington,  DC  20005-3561. 
Telephone  Number  (202)  653-7144. 

SUPPLEMENTARY  INFORMATION:  On 

October  26  and  27. 1992,  the  OSC  will 
relocate  all  Headquarters  offices  from 
1120  Vermont  Avenue,  NW.,  suite  1100, 
Washington.  DC  20005-3561  to  1730  M 
Street,  NW..  suite  300,  Washington,  EKD 
20036-4505.  The  offices  to  be  moved  are: 
Immediate  Office  of  the  Special  Counsel; 
Legislative  and  Public  Affairs; 
Prosecution  Division;  Complaints 
Examining  Unit;  Investigation  Division; 
Disclosure  Unit;  Planning  and  Advice 
Division;  and.  Management  Division. 
Telephone  numbers  for  these  offices  will 
not  change.  The  first  full  business  day  of 
the  work  week  at  the  new  location  will 
be  Wednesday.  October  28. 1992. 

WHERE  TO  FILE  COMPLAINTS  AND 
DISCLOSURES:  All  complaints,  reports 
and  requests  for  information  regarding; 
Prohibited  personnel  actions;  the  Hatch 
Act;  violations  of  any  law,  rule 
regulation,  gross  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  or 
substantial  and  specific  danger  to  public 
health  or  safety,  should  be  sent  to  Office 
of  Special  Counsel  Complaints 
Examining  Unit,  1730  M  Street,  suite  300, 
Washington.  DC  20036-4505,  after 
October  23, 1992. 


Dated;  October  12. 1992. 

William  L  Dean, 

Director  for  Management. 

(FR  Doc.  92-25242  Filed  10-16-02;  8:45  am] 
BtLUNQ  CODE  7405-01-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 
Commission. 

action:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday  and 
Friday,  October  22  and  23, 1992  at  the 
Washington  Marriott,  1221  22nd  Street 
NW.,  Washington,  DC,  202-872-1500  in 
the  Dupont  Meeting  Room  (upper  level). 
The  meetings  will  begin  at  9  a.m.  Topics 
to  be  covered  include  physician 
responses  to  changes  in  payment, 
graduate  medical  education,  aspects  of 
care  provided  by  physicians  in  different 
specialties,  volume  performance 
standards,  and  data  and  infrastructure 
to  improve  quality  and  control  costs. 
ADDRESSES:  The  Commission  is  located 
at  2120  L  Street,  NW.  in  suite  510, 
Washington.  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeRoy,  Deputy  Director,  202/ 
653-7220. 

SUPPLEMENTARY  INFORMATION: 

Information  about  the  exact  agenda  for 
the  public  meetings  can  be  obtained  on 
Friday,  October  16, 1992.  Copies  of  the 
agenda  will  be  mailed  at  that  time. 
Please  direct  all  requests  for  the  agenda 
to  the  Commission’s  receptionist. 

Paul  B.  Ginsburg, 

Executive  Director. 

[FR  Doc.  92-25222  Filed  10-16-92;  8:45  am) 
BILUNO  CODE  U20-SE-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-31308;  International  Series 
Release  No.  472;  File  No.  SR-Amex-92-36] 

Self-Regulatory  Organizations;  Filing 
Of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Warrants  Based  on  Multiple 
Foreign  Currencies 

October  9, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  October  2, 1992,  the 
American  Stock  Exchange,  Inc.  (“Amex” 
or  “Exchange”)  filed  with  the  Securities 


and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  Section  106  of 
the  Amex  Company  Guide  warrants 
based  on  the  value  of  the  U.S.  dollar  in 
relation  to  multiple  foreign  currencies. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  currently  trades  foreign 
currency  warrants  based  upon  the  value 
of  the  U.S.  dollar  in  relation  to  a  single 
foreign  currency  {e.g.,  Japanese  yen, 
German  mark,  British  pound).  ‘  The 
Exchange  now  proposes  to  approve  for  - 
listing  and  trading  under  Section  106  of 
the  Amex  Company  Guide  warrants 
based  on  the  value  of  the  U.S.  dollar  in 
relation  to  multiple  (two  or  more)  majoi 
foreign  currencies.*  For  example,  a 
warrant  may  be  based  on  the  value  of 
the  U.S.  dollar  in  relation  to  the  French 
franc,  German  mark  and  British  pound, 
according  to  specific  terms  and  pre- 


'  The  Commission  approved  listing  requirements 
applicable  to  foreign  currency  warrants  in  Release 
No.  34-24555.  June  5. 1987  {SR-Amex-e7-15). 

^  For  purposes  of  this  proposed  rule  change,  the 
Exchange  will  limit  such  foreign  currencies  to  the 
following:  Australian  dollar,  British  pound: 
Canadian  dollar  French  franc;  German  mark; 
Japanese  yen:  and  Swiss  franc. 
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determined  base  prices  established  by 
the  issuer. 

Such  warrant  issues  will  conform  to 
the  listing  guidelines  under  section  106, 
which  provides  that  [1]  the  issuer  shall 
have  assets  in  excess  of  $100,000,000 
and  otherwise  substantially  exceed  size 
and  earnings  requirements  in  section 
101(a)  of  the  Company  Guide;  (2)  the 
term  of  the  warrants  shall  be  for  a 
period  ranging  from  one  to  five  years 
from  date  of  issuance;  and  (3)  the 
minimum  public  distribution  of  such 
issues  shall  be  1,000,000  warrants, 
together  with  a  minimum  of  400  public 
holders,  and  an  aggregate  market  value 
of  $4,000,000. 

The  Amex  further  proposes  that  the 
multiple  foreign  currency  warrants  must 
be  direct  obligations  of  their  issuer, 
subject  to  cash-settlement  during  their 
term,  and  either  exercisable  throughout 
their  life  [i.e.,  American  style)  or 
exercisable  only  on  their  expiration  date 
[i.e.,  European  style).  Cash-settlement  of 
these  instruments  will  be  based  upon 
the  value  of  the  multiple  foreign 
currencies  in  relation  to  a  pre¬ 
determined  base  price  for  the  multiple 
foreign  currencies.  In  particular,  with  a 
multiple  foreign  currency  warrant 
structured  as  a  "put,"  if  the  value  of  the 
multiple  foreign  currencies  falls  below  a 
pre-determined  base  price,  the  warrant 
can  be  expected  to  increase  in  value. 
Conversely,  a  multiple  foreign  currency 
warrant  structured  as  a  "call”  would 
increase  in  value  if  the  value  of  the 
multiple  foreign  currencies  were  to  rise 
above  a  pre-determined  base  price.  As 
with  options,  warrants  which  are  "out- 
of-the-money"  at  the  end  of  the  stated 
term  expire  worthless. 

The  Amex  has  adopted  suitability 
standards  applicable  to 
recommendations  to  customers 
regarding  currency  warrants.  Rule  411, 
Commentary  .01  provides  that  the 
Exchange  recommends  that  currency 
warrants  be  sold  only  to  options- 
approved  accounts.  If  a  member  or 
member  organization  effects  a 
transaction  in  the  warrants  for  a 
customer  whose  account  has  not  been 
approved  for  options  trading,  such 
member  or  member  organization  should 
make  a  careful  determination  that  such 
warrants  are  suitable  for  such  customer. 
In  addition,  prior  to  commencement  of 
trading,  the  Exchange  will  distribute  a 
circular  to  its  membership  calling 
attention  to  specific  risks  associated 
with  the  warrants. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 


designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  fled 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  9, 1992. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-25289  Filed  10-16-92;  8:45  am] 
BILUNG  CODC  8010-01-M 


[Release  No.  34-31312;  File  No.  SR-NSCC- 
92-10] 

Self-Regulatory  Organizations; 

Nationai  Securities  Clearing 
Corporation;  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  the  Elimination  of 
the  Temporary  Extension  of  the  Fully- 
Paid  for  Account  Procedures 
Provided  for  in  a  Statement  of  Policy 
Adopted  by  NSCC  in  1987 

October  13, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),^  notice  is  hereby  given  that  on 
August  3, 1992,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NSCC  will  eliminate  from  its  Rules 
and  Procedures  the  Statement  of  Policy 
set  forth  in  its  Fully-Paid-For  Account 
Procedures  (Addendum  G  to  NSCC’s 
Rules  and  Procedures)  which  provided 
for  a  temporary  extension  of  the  Fully- 
Paid-For  Account  Procedures. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


•  15  U.S.C.  78s(b)(l). 
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(A)  Self-Regulatory  Organization ’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Statement  of  Policy  in  NSCC's 
Fully-Paid-For  Account  Procedures  (the 
“Statement  of  Policy”)  was  adopted  by 
NSCC’s  Board  of  Directors  and 
approved  by  the  Commission  in  late 
1987  in  response  to  an  industry  request 
that  NSCC  provide  interim  procedures 
under  which  broker/dealers  who  were 
participants  in  both  NSCC  and  The 
Depository  Trust  Company  (“DTC”) 
could  avoid  inadvertent  violations  of 
Commission  rule  15c3-3.  The  need  for 
these  procedures  no  longer  exists; 
therefore,  NSCC  proposes  to  eliminate 
the  Statement  of  Policy  from  its  Rules 
and  Procedures  and  to  discontinue  the 
related  service. 

The  specific  inadvertent  violations  of 
rule  15c3-3  addressed  by  the  Statement 
of  Policy  were  those  that  might  result 
from  making  deliveries  through  DTC’s 
system  in  anticipation  of  receiving 
borrowed  securities  (also  through  DTC’s 
system).  By  making  such  deliveries  a 
participant  could,  if  anticipated 
borrowed  securities  were  not  in  fact 
received,  create  or  increase  a  deficiency 
in  the  quantity  of  securities  (by  class 
and  issue)  required  to  be  in  the 
possession  or  control  of  the  participant. 

The  temporary  expansion  of  the  Fully- 
Paid-For  Account  Procedures  set  forth  in 
the  Statement  of  Policy  (henceforth 
“Anticipated  Stock  Loan  Procedures”) 
permitted  NSCC  to  charge  the 
participant  for  130%  of  the  value  of  the 
deficiency.  Payments  received  in 
satisfaction  of  these  charges  would  be 
segregated  in  a  separate  Stock  Loan 
Fully-Paid-For  Account.  As  long  as 
participants'  deficiencies  were 
collateralized  in  this  manner,  and 
certain  other  conditions  were  met.  the 
Commission  staff  agreed  not  to  take  any 
enforcement  action  against  the  * 
participant.* 

The  Statement  of  Policy,  by  its  terms, 
provides  that  the  Anticipated  Stock 
Loan  Procedures  would  be  a  “temporary 
extension  of  [NSCC’s]  Fully-Paid-For 
Account  Procedures  until  DTC 
implements  its  Customer  Segregation 
System”.  On  November  3, 1988,  the 
Commission  approved  DTC's  memo 
segregation  service,  which  was  designed 
to  address  the  same  issues  that  were 
addressed  by  NSCC’s  Statement  of 


*  See  Letter,  dated  September  8. 1967,  from 
Miuhael  Macchiaroli.  Assistant  Director,  Division  of 
Market  Regulation,  to  Michael  Minikes.  Co- 
Chairman,  NYSE  Sponsored  ]oint  Industry  Rule 
15c3^-3  Ca}mmittee. 


Policy.®  Since  that  time,  rather  than  the 
anticipated  rapid  decline  in  use,  NSCC 
has  seen  only  a  very  gradual  decline  in 
the  use  of  its  Anticipated  Stock  Loan 
Procedures.  As  of  March,  1992,  however, 
the  switch-over  to  DTC’s  memo 
segregation  services  has  been 
completed,  and  all  use  of  the 
Anticipated  Stock  Loan  Procedures  has 
ceased. 

Since  the  need  for  the  procedures 
implemented  by  the  Statement  of  Policy 
no  longer  exists,  and  since  the 
Statement  of  Policy  indicated  that  these 
procedures  would  in  any  event  merely 
be  interim  procedures,  NSCC  proposes 
to  eliminate  the  Statement  of  Policy 
from  its  Rules  and  Procedures  and  to 
discontinue  the  related  service. 

The  elimination  of  the  Anticipated 
Stock  Loan  Procedures  will  implement 
the  intent  of  the  original  Statement  of 
Policy  which  provides  that  these 
procedures  would  merely  be  interim 
procedures.  In  addition,  it  would 
eliminate  a  duplicative  and,  hence, 
unnecessary  process  in  the  national 
clearance  and  settlement  system.  Thus, 
NSCC  believes  that  the  elimination  of 
the  Anticipated  Stock  Loan  Procedures 
is  consistent  with  the  requirements  of 
the  Act  and  in  particular  with  section 
17A(b)(3)(F)  thereunder. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  changes  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
this  rule  change  filing,  and  comments 
will  be  solicited,  by  an  Important 
Notice.  NSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  rule 
19b-4  thereunder  because  it  effects  a 
change  in  an  existing  service  of  NSCC 
that  (i)  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible  and  (ii) 


*  See  Commission  Release  No.  34-26269:  File  No. 
SR-DTC-88-16. 


does  not  significantly  affect  the 
respective  rights  or  obligations  of  the 
clearing  agency  or  persons  using  the 
service.  At  any  time  within  sixty  days  of 
the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  NSCC.  All 
submissions  should  refer  to  file  number 
SR-NSCC-92-10  and  should  be 
submitted  by  November  9, 1992. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  92-25290  Filed  10-16-92;  8:45  am) 
BILLING  CODE  SOIO-OI-M 


[Release  No.  34-31314;  File  No.  SR-NSCC- 
92-9] 

Self’Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Filing  of  Proposed  Rule 
Change  Relating  to  the  Elimination  of 
the  Stock  Loan  Rebate  Payment  and 
Collection  Service 

October  13, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 


*  15  U.S.C  78s(bKl). 
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August  3, 1992,  National  Securities 
Clearing  Corporation  (“NSCC”)  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  ^ange 
as  described  in  Items  1,  IL  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
eliminate  NSCC’s  Stock  Loan  Rebate 
Payment  and  Collection  Service. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
Sections  (A),  (BJ,  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A )  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC  proposes  to  eliminate  its  Stock 
Loan  Rebate  Payment  and  Collection 
Service.  The  service  was  introduced  in 
the  third  quarter  of  1986.  It  was 
developed  in  conjunction  with  the 
Securities  Lending  Division  of  the 
Securities  Industry  Association  and  was 
designed  to  facilitate  the  payment  of 
rebates  on  stock  loan  transactions 
among  NSCC  participants.  In  1988,  the 
use  of  this  service  b^an  to  decline,  and, 
due  to  broader  use  of  The  Depository 
Trust  Company's  (“DTC’s")  Special 
Payment  Order  (“SPO”)  function,  fell  to 
a  monthly  volume  of  under  50 
transactions  by  year-end  1989.  Since 
then,  volume  continued  to  decline,  and 
there  has  been  no  use  of  this  service 
since  late  in  1990.  In  order  to  eliminate 
unnecessary  and  duplicative  services, 
and  because  DTC’s  SPO  function 
provides  a  viable  alternative  service, 
NSCC  proposes  to  eliminate  this  service. 

The  proposed  rule  change  will 
eliminate  a  duplicative  and  unused 
service  from  the  national  clearance  and 
settlement  system  currently  in  effect  in 
the  United  States,  thus  removing 
impediments  to  and  perfecting  the 
mechanism  of  a  national  system  for  the 


prompt  and  accurate  clearance 
settlement  of  securities  transactions. 
Thus,  the  proposed  change  is  consistent 
with  the  requirements  of  the  Act, 
particularly  section  17A(b]{3)(F)  thereof. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  changes  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  change  filing,  and  comments 
will  be  solicited,  by  an  Important 
Notice.  NSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioo  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  of  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  NSCC.  All 


submissions  should  refer  to  the  file 
number  SR-NSCC-92-09  and  should  be 
submitted  by  November  9, 1992. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-25291  Filed  10-16-92;  8:45  am| 
BILUNQ  CODE  MW-OI-W 


[Reteas*  No.  34-31313;  File  No.  SR-PSE- 
92-22] 

Self  Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to  the 
Revision  of  Various  Equity  Fees  due  to 
the  Introduction  a  New  Trading 
System 

October  13. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  27. 1992,  the  Pacific 
Stock  Exchange,  Inc.  (“PSE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission"  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  1,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  pursuant  to  rule  19b-4  of  the 
Act  submits  this  rule  filing  to  revise 
various  equity  fees,  in  part  due  to  the 
introduction  of  a  new  trading  system. 
The  text  of  the  proposed  changes  is 
available  at  the  PSE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  * 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

P/COAST*  (Pacific  Computerized 
Order  Access  SysTem)  is  an  equities 
trading  system  being  introduced  to 
replace  SCOREX,  the  existing  equity 
trading  support  system,  and  various 
other  outside  vendor  services.  The 
Exchange  submitted  a  rule  filing  on 
December  2, 1991  relating  to  the  first 
phase  of  fees  to  defray  the  initial  costs 
of  the  new  P/COAST*  system.  The 
filing,  SR-PSE-91-41,  was  approved  by 
the  Commission  on  January  6, 1992, 
Securities  Exchange  Act  Release  No. 
30156,  57  FR  1197  (Jan.  10, 1992). 

This  rule  filing  relates  to  the  second 
phase  of  fees,  scheduled  to  be  effective 
in  September  and  October  1992.  The 
following  is  a  description  of  the  fee 
changes  and  sets  out  the  proposed 
effective  date  of  such  fees. 

Specialists 

P/COAST*  will  replace  and  provide 
enhancements  to  the  current  equity 
trading  system. 

Specialist  Systems  Fee 

The  existing  Specialist  Systems  Fee  of 
$500  was  established  pursuant  to  Rule 
Filing  SR-PSE-91-41.  This  fee  will  be 
increased  to  $1700,  effective  on 
September  1, 1992.  This  fee  will  also 
serve  to  replace  the  existing  Technology 
Services  Fee  of  $500.  The  Specialist 
Systems  Fee  covers  costs  associated 
with  the  trading  services  functions 
(order  entry,  routing,  execution,  and 
trace  (e.g.,  processing  of  pre-opening 
and  end-of-day  activity):  support  for 
multiple  trading  floors  in  Los  Angeles 
and  San  Francisco  (e.g.,  back-up, 
recovery,  security  functions,  and 
external  communications);  the  on-line 
book  function:  and  others).  It  also 
includes  the  two  personal  computers  for 
the  basic  workstation  configuration  and 
their  related  functionality. 

Specialist  Market  Data  Services  Fee 

Unlike  SCOREX,  P/COAST*  will 
process  basic  market  data  (quotes,  ticks, 
trades,  etc.).  The  Specialist  Market  Data 
Services  Fee  will  replace  Quotron 
charges.  This  charge  includes  a  base  fee 
of  $400  per  month  and  pass  through 
charges  based  on  the  additional  wire 
services  used  by  the  specialist. 

Specialist  Facilities  Fee 

The  Specialist  Facilities  Fee  of  $300 
per  month  will  replace  the  existing 
Specialist  Fee  of  $425  per  month  and  the 


existing  Counter  Fee  of  $75  per  month.* 
The  Specialist  Facilities  Fee  is  charged 
for  the  specialist’s  use  of  the  PSE 
facilities. 

Floor  Brokers 

Floor  brokers  will  be  supplied  with 
their  own  workstation,  for  obtaining 
quotes  and  routing  orders  directly  to  the 
specialist's  post. 

Floor  Broker  Workstation  Fee 

The  Floor  Broker  Workstation  Fee  of 
$250  per  month  covers  the  cost  for  one 
personal  computer,  which  constitutes 
the  floor  broker’s  access  to  the  P/ 
COAST®  system.  The  fee  is  scheduled  to 
be  effective  in  October  1992. 

Floor  Broker  Market  Data  Services  Fee 

The  Floor  Broker  Market  Data 
Services  Fee  will  replace  Quotron 
charges.  This  fee  will  include  a  base 
charge  of  $200  per  month  and  pass 
through  charges  based  on  additional 
wire  services  used  by  the  floor  broker. 

2.  Statutory  Basis 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(4)  in 
particular  in  that  the  proposal  provides 
for  the  equitable  allocation  of 
reasonable  fees  among  the  Exchange’s 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  amendment  imposes  a  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Equity  Revenue  Committee  was 
established  to  review  and  discuss  fee 
changes  related  to  the  P/ COAST® 
trading  system.  The  Equity  Revenue 
Committee  is  composed  of  five  Equity 
members,  three  of  whom  are  Governors 
of  the  PSE.  In  addition,  a  Board 
Committee,  composed  of  four  Governors 
of  the  PSE  (one  Options  member,  one 
Equity  member,  one  Options/Equity 
member  and  one  public  member),  was 
established  to  review  the  fee 
recommendations  made  by  the  Equity 
Revenue  Committee. 

The  P/COAST*  Design  Committee 
was  established  in  December  1988.  The 
role  of  this  Committee  was  to  provide  a 


'  The  Commission  notes  that  the  Exchange  is  not 
proposing  to  modify  the  fee  it  charges  PSE  specialist 
firms  of  1.5%  of  the  specialist's  commission  per 
month. 


user’s  perspective  on  the  business/ 
functional  design  of  the  new  P/COAST® 
trading  system.  The  Committee  is 
composed  of  twelve  members  of  the 
PSE,  consisting  of  one  floor  broker  and 
eleven  specialists.  The  Design 
Committee  met  once  a  week  for  the  first 
eight  months  and  thereafter  has  been 
meeting  once  a  month. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
.submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-92-22  and  should  be  submitted  by 
November  9, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-25292  Filed  lO-lfr-92;  8:45  am) 
BILLING  CODE  801(M>1-M 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGO  92-055] 

National  Offshore  Safety  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  National 
Offshore  Safety  Advisory  Committee 
(NOSAC)  ■will  be  held  on  Tuesday, 
December  1, 1992,  in  room  2317,  at  the 
McDermott  Offices,  1010  Common 
Street,  New  Orleans,  Louisiana  (504) 
587-4578.  The  meeting  is  scheduled  to 
run  from  1  p.m.  to  4  p.m.  This  meeting 
was  originally  scheduled  to  be  held  on 
August  28, 1992,  at  Coast  Guard 
Headquarters  in  Washington,  DC,  but 
was  po8t{>oned  due  to  hurricane 
Andrew.  The  agenda  will  include 
discussion  on  the  following  topics: 

(a)  Clean  Air  Act  Amendments. 

(b)  User  Fees. 

(c)  Revisions  of  OCS  Regulations  (33 
CFR  subchapter  N). 

(d)  OPA-90  Implementation. 

(e)  Status  of  revisions  to  Lifesaving 
Equipment  Regulations  (46  CFR 
subchapter  W). 

(f)  Status  of  Regulations  for  Offshore 
Supply  Vessels  (46  CFR  subchapter  L). 

(g)  Future  Inspection  Regulations  for 
Crewboats. 

(h)  Work  Place  safety  initiatives. 

(i)  Activity  at  the  International  Maritime 
Organization  affecting  offshore 
operations. 

(j)  Resiliently  seated  valves. 

Attendance  at  the  meeting  is  open  to 

the  public.  With  advance  notice,  and  at 
the  discretion  of  the  Chairman,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  notify  the  NOSAC  Executive 
Director  no  later  than  the  day  before  the 
meeting.  Written  statements  or 
materials  may  be  submitted  for 
presentation  to  the  Committee  at  any 
time;  however,  to  ensure  distribution  to 
each  Committee  member,  20  copies  of 
the  written  materials  should  be 
submitted  to  the  Executive  Director  no 
later  than  November  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Michael  Ashdown. 
Executive  Director,  National  Offshore 
Safety  Advisory  Committee  (NOSAC), 
room  1405,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  (202)  267- 
2307 


Dated:  October  13. 1992. 

R.C  North, 

Captain,  U.S.  Coast  Guard,  Deputy  Chief, 
Office  a f  Marine  Safety,  Security  and 
En  vironmental  Protection. 

[FR  Doc.  92-25307  Filed  10-16-92;  8:45  am) 
BILUNQ  CODE  4110-14-M 


Federal  Highway  Administration 

Environmental  Impact  Statement;  West 
Virginia  County  of  Wood,  and  the  Ohio 
County  of  Washington 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  Draft  Environmental 
Impact  Statement  (DEIS)  will  be 
prepared  for  a  proposed  Appalachian 
Corridor  System  highway  project  in  the 
West  Virginia  County  of  Wood,  and  the 
Ohio  County  of  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Billy  R.  Higginbotham,  Division 
Administrator,  Federal  Highway 
Administration,  550  Eagan  Street,  suite 
300,  Charleston.  West  Virginia,  25301. 
Telephone:  (34)  348-3093. 

Ben  L  Hark,  Environmental  Section 
Chief,  Roadway  Design  Division,  West 
Virginia  Department  of  Transportation, 
1900  Kanawha  Boulevard  East,  Building 
5,  room  A830,  Charleston,  West  Virginia 
25305-0430.  Telephone  (304)  558-3236. 
SUPPLEMENTARY  INFORMA'nON:  The 
FHWA.  in  coojieration  with  the  West 
Virginia  Department  of  Transportation, 
will  prepare  a  supplement  to  the  DEIS 
on  a  proposal  to  construct  an 
approximately  4-  to  12-mile  highway: 
completing  Corridor  D  (US  50)  of  the 
Appalachian  Development  Highway 
System  in  northwestern  West  Virginia 
to  US  50  in  the  State  of  Ohio.  The 
original  DEIS  for  the  proposed  project 
(FHWA-WV^S-82-Ol-D)  was 
approved  on  February  5. 1982.  The 
proposed  Corridor  D  facility  provides  a 
divided,  four-lane  highway  with  partial 
control  of  access  on  new  and  existing 
location  between  the  towns  of 
Parkersburg,  West  Virginia,  and 
depending  on  the  chosen  alternate, 
Belpre,  Porterfield,  or  Little  Hocking, 
Ohio. 

In  accordance  with  23  CFR  771.130(a). 
a  supplemental  DEIS  is  being  prepared 
on  the  basis  of  the  significant  regulatory 
and  procedural  changes  which  have 
occurred  since  the  DEIS  was  approved 
in  1982.  Alternatives  under 
consideration  include:  (1)  The  No-Build 
Alternative,  which  consists  of  taking  no 
action;  or  (2)  the  Building  Alternative, 


which  consists  of  four  possible  build 
alternatives  and  their  respective  sub- 
altemates.  The  western  terminus  of  all 
four  build  alternatives  is  at  US  50.  The 
eastern  terminus  of  the  four  build 
alternates  is  on  1-77  at,  or  near, 
Parkersburg,  West  Virginia. 

The  supplemental  DEIS  will  also 
include  the  evaluation  of  possible  sub- 
alternates  to  avoid  or  minimize 
involvement  with  known  publically 
owned,  public  parks  and  recreation 
areas,  wildlife  or  waterfowl  refuges,  and 
sites  on  or  eligible  for  inclusion  on  the 
National  Register  of  Historic  Places. 
Sub-alternates  will  also  be  investigated 
to  avoid  or  minimize  involvement  with 
any  wetlands  within  the  construction 
limits  of  the  build  alternates. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  project.  Public  meetings  will  be 
held  in  the  study  area  prior  to  the  public 
hearings.  A  formal  scoping  meeting  has 
been  scheduled  for  November  17, 1992  at 
the  Parkersburg  Holiday  Inn  1-77/US  50 
Interchange  at  9  p.m.  in  the  Cartier 
Room. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  DEIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  on  the  previous  page. 

Issued  on;  October  13, 1992. 

Charles ).  O’Neill, 

Environmental  Coordinator. 

[FR  Doc.  92-25247  Filed  10-16-92;  8:45  am) 
BILUNQ  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
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may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986) 

Bahrain 

Iraq 

Jordan 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates 
Yemen,  Republic  of 
Dated:  October  13, 1992. 

Fred  T.  Goldberg,  Jr., 

Assistant  Secretary. 

[FR  Doc.  92-25288  Filed  10-16-92;  8:45  am) 
BiLLINQ  CODE  48t0-25-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  October  13, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S,  Customs  Service 

OMfl  Number;  1515-0158 
Form  Number:  CF-349  and  CF-350 
Type  of  Review:  Extension 
Title:  Harbor  Maintenance  Fee 


Description:  This  collection  of 
information  will  be  used  to  verify  that 
the  harbor  maintenance  fee  paid  is 
accurate  and  current  for  each 
individual  importer,  exporter,  shipper 
or  cruise  line 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18,095 
Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper:  26 
minutes 

Frequency  of  Response:  Quarterly 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  32,245  hours 
Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-25286  Filed  10-16-92;  8:45  am) 
BILUNG  CODE  4820-02-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  October  13, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0008 
Farm  Number:  IRS  Form  W-2,  W-2C, 
W-2AS,  W-2GU,  W-2VI,  W-3,  W-3c. 
W-3PR,  W-3SS,  W3cPR 
Type  of  Review:  Revision 
Title:  Wage  and  Tax  Statements 
Description:  Employers  report  income 
and  withholding  on  Form  W-2.  Forms 
W-2AS,  W-2GU  and  W-2VI  are  the 
U.S.  Possessions  versions  of  Form  W- 
2.  The  Form  W-3  series  is  used  to 
transmit  Forms  W-2’s  to  SSA.  Forms 
W-2c,  W-3c  and  W-3cPR  are  used  to 
correct  previously  filed  Forms  W-2, 
W-3  and  W-3PR.  Individuals  use  For 
W-2  to  prepare  their  income  tax 
return 

Respondents:  Individuals  or  households. 
State  or  local  governments.  Farms, 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
6,451,904 

Estimated  Burden  Hours  Per 
Respondent: 

Form  Response  time 

W-2 . 32  minutes. 

W-3 . 27  minutes. 

Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW.  Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  92-25287  Filed  10-16-92;  8:45  am] 
BILLING  CODE  4a30-01-M 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nteetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


SECURITIES  AND  EXCHANGE  COMMISSION 
AGENCY  MEETING 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  19, 1992 

An  open  meeting  will  be  held  on 
Wednesday,  October  21, 1992,  at  10:00 

а. m.,  in  Room  1C30. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
October  21, 1992,  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  approve  a 
proposed  rule  change  submitted  by  the  New 
York  Stock  Exchange  that  would  allow  a 
member  who  has  a  customer  order  to  buy  and 
a  customer  order  to  sell  25,000  shares  or  more 
of  the  same  security  to  execute  those  orders 
as  a  cross  transaction  at  a  specified  price 
that  is  at  or  within  the  prevailing  quotation, 
without  interference  at  the  proposed  cross 
price.  The  proposal,  however,  would  allow 
the  cross  to  be  broken  up  at  a  price  that  is 
better  for  one  side  of  the  cross  than  the  cross 
price.  For  further  information,  please  contact 
Diana  Luka-Hopson  at  (202)  272-2910. 

2.  Consideration  of  an  order  that  would 
withdraw  proposed  Rule  llAcl-3  under  the 
Securities  Exchange  Act  of  1934.  Proposed 
Rule  llAcl-3  would  have  required  any 
broker  or  dealer  executing  a  transaction  in  a 
security  covered  by  the  rule  at  a  price  inferior 
to  the  price  of  any  displayed  public  limit 
orders  to  satisfy  those  limit  orders  either 
simultaneously  with,  or  immediately  after, 
such  execution.  For  further  information, 
please  contact  Richard  Cohn  at  (202)  272- 
3880. 

3.  Consideration  of  whether  to  issue  a 
release  soliciting  public  comment  on  the 
adoption  of  a  new  exception  of  Rule  lOb-6 
and  new  companion  rule  under  the  Securities 
Exchange  Act  of  1934.  The  proposals  would 
permit  “passive  market  making”  during 
distributions  of  certain  NASDQ  securities 
designated  as  “National  Market  System” 
securities.  The  new  exception,  to  be 
designated  as  Exception  (xiv)(T)  to  Rule  lob- 

б,  and  the  new  rule  are  being  proposed  on  a 
temporary  basis  in  response  to  a  petition  for 
rulemaking  filed  by  the  National  Association 
of  Securities  Dealers.  The  new  provisions 
would  permit  “passive  market  making” 
during  the  two  business  day  “cooling-off 
period  of  Rule  lOb-6.  that  is,  the  period  when 
the  Rule’s  provisions  would  otherwise 
prohibit  such  transactions.  In  general,  a 
passive  market  maker’s  bids  would  be  limited 
by  the  level  of  bids  of  market  makers  who  are 


not  participating  in  the  distribution.  For 
further  information,  please  contact  Blair 
Corkran  at  (202)  272-7490  or  Liz  Pucciarelli 
Hensley  at  (202)  272-7393. 

4.  Consideration  of  whether  to  amend  Rule 
144A  under  the  Securities  Act  of  1933.  The 
Rule  provides  a  safe-harbor  exemption  from 
registration  for  offers  and  sales  exclusively  to 
“qualified  institutional  buyers"  (QIBs).  The 
proposals  under  consideration  would  amend 
the  definition  of  QIB  to  include  collective  and 
master  trust  funds,  which  are  commonly  used 
for  the  collective  investment  of  pension  and 
other  employee  benefit  plan  monies,  as  legal 
forms  that  may  be  QIBs.  The  proposals  would 
recognize  purchases  by  an  insurance 
company  for  separate  accounts  not  required 
to  be  registered  under  the  Investment 
Company  Act  of  1940  as  purchases  for  the 
account  of  the  insurance  company.  Finally, 
the  proposals  would  allow  the  inclusion  of 
U.S.  government  and  similar  securities  in 
calculating  the  amount  of  securities  owned  or 
invested  by  a  particular  institutional  investor. 
For  further  information,  please  contact  Brent 
H.  Taylor  or  Michael  Hyatte  at  (202)  272- 
3246. 

5.  Consideration  of  whether  to  adopt 
changes  to  rules  and  forms  under  the 
Securities  Act  of  1933  designed  to  simplify 
Securities  Act  registration  and  to  extend  the 
availability  of  shelf  registration.  The  changes 
were  published  for  comment  on  July  17. 1992 
(Release  No.  33-6943  and  Release  No.  34- 
30930).  For  further  information,  please 
contact  Meredith  B.  Cross  or  Darrel  N. 
Braman,  Jr.  at  (202)  272-2573. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-2100. 

Dated:  October  15, 1992. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  92-25456  Filed  10-15-02;  3:56  pm) 
BILUNG  CODE  8010-01-M 


TENNESSEE  VALUEY  AUTHORITY 

[Meeting  No.  1453) 

TIME  AND  date:  10  a.m.  (GOT).  October 
21. 1992. 

PLACE:  Tennessee  State  University, 
Nashville,  Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  September  15, 1992. 


ACTION  items: 

New  Business 
A — Budget  and  Financing 

Al.  Request  for  the  Adoption  of  the 
Tennessee  Valley  Authority  Financial 
Statements.  September  30. 1992. 

A2.  Retention  of  Net  Power  Proceeds  and 
Nonpower  Proceeds  and  Payments  to  the  U.S. 
Treasury  in  March  1993.  Pursuant  to  Section 
26  of  the  TVA  Act. 

A3.  Authority  to  Write-off  Uncollectible 
Account  Receivable. 

B — Purchase  Awards 

Bl.  Indefinite  Quantity  Term  Contract  with 
I-NET  for  Hardware,  Software,  and  Support 
Services  (Request  for  Proposal  YH-03383E). 

B2.  Systems  Contract  for  Galvanized 
Structural  Steel  for  Transmission  Line 
Towers,  Laced  and  Low  Profile  Substation 
Steel,  and  Components  for  any  TVA  Project 
or  Warehouse. 

E — Real  Property  Transactions 

El.  Public  Auction  Sale  of  East  Massengale 
Mountain  Coal  Lease  in  Campbell  County, 
Tennessee. 

E2.  Public  Auction  Sale  of  Walnut 
Mountain  Coal  Lease  in  Campbell  County, 
Tennessee. 

E3.  Grant  of  Easement  Affecting 
Approximately  6,181  Acres  of  Land  in 
Lauderdale  County,  Alabama. 

E4.  Grant  of  Permanent  Easement  Affecting 
Approximately  205  Acres  of  Land 
Downstream  of  Normandy  Dam  in  Bedford 
County,  Tennessee. 

E5.  Sale  of  Noncommercial.  Nonexclusive 
Permanent  Easement  Affecting 
Approximately  0.12  Acre  of  Land  on  Tellico 
Lake  in  Loudon  County,  Tennessee. 

F — Unclassified 

Fl.  Grant  of  Nonexclusive  Licenses  for  Fair 
Market  Value  of  Patented  Processes  for 
Production  of  High-Grade  Nitrogen-Sulfur 
Fluids  and  Intermediates. 

F2.  Personal  Services  Contract  with  the 
Hartford  Steam  Boiler  Inspection  and 
Insurance  Company. 

F3.  Supplement  to  Contract  TV-83423V 
with  Digital  Engineering,  Incorporated. 

F4.  Supplement  to  Contract  TV-73026A 
with  PRC  Engineering  Systems.  Inc.  (PRC). 

F5.  Partners  in  Performance  Contract  with 
Voith  Hydro,  Inc. 

F6.  Supplement  to  Personal  Services 
Contract  No.  TV-82466V  with  Ebasco 
Services  Incorporated  to  Provide  Engineering 
Services  for  Watts  Bar  Nuclear  Plant. 

INFORMATION  ITEMS: 

1.  Establishment  of  TVA  Shawnee  Test 
Facility  as  the  National  Center  for  Emissions 
Research. 

2.  Recommendations  Resulting  from 
Negotiations  with  the  Salary  Policy  Employee 
Panel. 

3.  Individual  Increases  for  Employees  on 
the  Manager  and  Specialist  and  ET  Salary 
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Schedules:  and  Proposed  Salary  Adjustment 
and  Revision  to  the  Salary  Structions  for 
Manager  and  Specialist  and  Excluded 
Positions. 

4.  Public  Auction  Sale  of  Sewer  Line 
Easement  and  Sewage  Treatment  Plant  Site 
at  Bellefonte  Nuclear  Plant. 

5.  Revised  Schedule  of  Terms  and 
Conditions  for  Directly  Served  Industries. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alan  Carmichael,  Vice 
President,  Governmental  Relations,  or  a 
member  of  his  staH'  can  respond  to 
requests  for  information  about  this 
meeting.  Call  (615)  632-6000,  Knoxville, 
Tennessee.  Information  is  also  available 

at  TVA's  Washington  Office  {20Z]  479- 
4412. 

Dated:  October  14, 1992. 

Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

|FR  Dec.  92-25380  Piled  10-15-92;  8:45  am] 
BILLING  CODE  S120~eS.4« 

Corrections 

Federal  Register 

Vd.  57,  No.  202 

Monday.  October  19,  1992 

This  section  of  FEDERAL  REGtSTER 
contains  editorial  correcliorts  of  previously 
published  Presiderttiai,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  a'e 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documerrts  artd  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  EDUCATION 
[CFOA  NO.  .64.202] 

Grants  to  Institutions  and  Consortia  To 
Encourage  Women  and  Mirtority 
Participation  in  Graduate  Education 
Program;  Notice  Invitirtg  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1993 

Correction 

In  notice  document  92-25092 
beginning  on  page  47536  in  the  issue  of 
Friday,  October  16, 1992,  make  the 
following  correction: 

On  page  47536,  in  the  second  column, 
under  paragraph  designation  (d).  the 
fourth  through  the  seventh  lines  should 
read  as  set  forth  below: 

Dcadiine  for  Transmittal*^ 
Applications:  November  30, 1992. 

Deadline  for  tnlergovemmental 
Ilcview:  January  29, 1993. 


eiLUNG  CODE  rS05-01« 


Monday 

October  19,  1992 


Part  II 


Department  of  Labor 

Office  of  the  Secretary 


29  CFR  Part  34 

Implementation  of  the  Nondiscrimination 
and  Equal  Opportunity  Requirements  of  the 
Job  Training  Partnership  Act  of  1982,  As 
Amended;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  34 

Implementation  of  the 
Nondiscrimination  and  Equal 
Opportunity  Requirements  of  the  Job 
Training  Partnership  Act  of  1982,  As 
Amended  (JTPA) 

AGENCY:  Ofnce,of  the  Assistant 
Secretary  for  Administration  and 
Management,  Labor. 
action:  Notice  of  proposed  rulemaking. 

summary:  These  proposed  regulations 
would  implement  the  nondiscrimination 
and  equal  opportunity  provisions  of  the 
Job  Training  Partnership  Act  of  1982,  as 
amended  (JTPA),  which  authorizes  the 
Department  of  Labor  (DOL)  to  provide 
financial  assistance  to  certain 
recipients.  The  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA 
prohibit  discrimination  on  the  ground  of 
race,  color,  religion,  sex,  national  origin, 
age,  disability,  political  affiliation  or 
belief,  and  for  beneHciaries  only, 
citizenship  or  participation  in  JTPA. 

These  regulatioRS  %vould  darify  the 
application  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  the 
JTPA  and  provide  uniform  procedures 
for  implementing  them.  The 
nondiscrimination  and  equal 
opportunity  provisions  would  npply  to 
all  “recipieBts”  of  financial  assistance 
from  DOL  under  JTPA.  In  addition,  the 
nondiscrimination  and  equal 
opportunity  provisions  would  also  apply 
to  all  other  entities  operating  “programs 
and  activities,”  as  deHned,  in  keeping 
with  the  Civil  Rights  Restoration  Act  of 
1987.  Such  “programs  and  activities” 
would  thus  include  all  the  operations  of 
a  recipient  of  financial  assignee  under 
JTPA  from  the  Department  of  Labor,  as 
weH  as  all  the  operations  of  certain 
other  entities,  such  as  departinents, 
agencies,  or  other  instrumentalities  of  a 
State  or  local  government,  any  parts  of 
which  are  extended  Federal  financial 
assistance  under  JTPA. 

In  addition  to  the  nondiscrimination 
and  equal  opportunity  requirements  of 
JTPA,  which  are  applicable  to  all 
entities  operating  programs  or  activities, 
including  recipients,  tiie  regulation 
would  impose  certain  affirmative 
obligations,  such  as  recordkeeping  and 
data  collection,  solely  upon  JTPA 
recipients.  Recipients  would  be  defined 
as  entities  to  which  Federal  financial 
assistance  under  JTPA  is  extended 
directly  or  through  another  recipient. 

These  regulations  would  not  add 
significantly  to  the  responsibilities  of 
JTPA  recipients  or  entities  operating 


programs  or  activities.  Rather,  ^se 
reg^tions  would  generally  codify  and 
consolidate  existing  requirements.  The 
purpose  of  this  publication  is  to  request 
comments  from  State  and  local 
governments,  public  interest  groups, 
other  Federal  agencies,  and  the  {Hiblic. 
DATES:  Comments  should  be  received  on 
or  before  [Enter  date  15  days  after 
publication  date  of  proposed 
regulations). 

ADDRESSES:  Comments  should  be  sent 
to  Annabelle  T.  Lockhart,  Director, 
Directorate  of  Civil  Rights,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-4123,  Washington, 
DC  20210. 

As  a  convenience  to  commenters,  the 
Directorate  of  Civil  Rights  will  accept 
public  comments  transmitted  by 
facsimile  (FAX)  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202)  219- 
5658.  Only  public  commei^s  of  six  or 
fewer  pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  neoessary 
in  order  to  ensure  access  to  the 
equipment.  Comments  sent  by  FAX  in 
excess  of  six  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Directorate  of  Civil  Ri^ts  at 
(202)  219-8927  (VOICE)  or  (202)  219-7090 
(TDD). 

Comments  received  will  be  available 
for  public  inspection  during  normal 
business  hours  at  the  Directorate  of 
Civil  Rights,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  room  N- 
4123,  Washington,  DC  20210.  Persons 
who  need  assistance  to  review  the 
comments  will  be  provided  with 
appropriate  aids  such  as  readers  or  print 
magnifiers.  To  schedule  an  appointment, 
call  (202)  219-8927  (VOICE)  or  (202)  219- 
7090  (TDD), 

Copies  of  this  notice  of  proposed 
rulemaking  are  available  in  the 
following  formats:  large  print;  electronic 
file  on  computer  disk;  and  audio  tape. 
They  may  also  be  obtained  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Danetta  J.  Fofanah,  Senior  Policy 
Advisor,  or  Everette  West,  Chief, 
Division  of  Technical  Assistance  and 
Compliance  Monitoring,  Directorate  of 
Civil  Rights,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  room  N- 
4123,  Washington,  DC  20210,  telephone 
(202)  219-8927  or  (202)  219-7026  (VOICE) 
or  (202)  219-7090  (TDD). 

SUPPLEMENTARY  INFORMATION:  The 
preamble  to  these  proposed  regulations 
is  organized  as  follows: 

I.  Background — provides  a  brief 
description  of  the  development  of  these 
proposed  regulations. 


n.  Authority— cites  the  statutory 
nondiscrimination  and  equal 
opportunity  provisions  that  these 
regulations  implement. 

UI.  Overview  of  the  Regulations — 
smnmarizes  pertinent  aspects  of  the 
regulatory  text  and  describes  its  purpose 
and  application. 

iV.  Regulatory  procedures — sets  forth 
the  applicable  regulatory  requirements 
and  requests  comments  on  specific 
issues. 

L  Background 

In  October  1980,  Secretary’s  Order  8- 
80,  issued  by  the  Secretary  of  Labor, 
established  an  Office  of  Civil  Rights 
(OOK)  in  the  Office  of  the  Secretary. 

This  was  done  in  response  to  a 
Department  of  Justice  (DOJ) 
recommendation  that  the  civil  rights 
activities  of  the  several  DOL  grant- 
making  components  be  centralized  and 
made  independent  of  program 
management.  In  June  1981,  Secretary’s 
Order  2-81  transferred  the  Office  of 
Civil  Rights  to  the  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  (OASAM)  in  an  effort 
to  further  centralize  and  coordinate 
related  civil  rights  activities.  In 
Secretary’s  Order  2-81,  the  Secretary  of 
Labor  delegated  to  the  Assistant 
Secretary  for  Administration  and 
Management,  working  through  the 
Director,  Office  of  Civil  Rights,  the 
authority  and  responsibility  for 
enforcing  equal  opportunity  in  all 
programs  and  activities  receiving  or 
benefiting  fi^m  financial  assistance 
from  the  Department  of  Labor. 
Secretary’s  Order  2-85,  Jime  18, 1985, 
similarly  delegated  to  the  Assistant 
Secretary  for  Administration  and 
Management  working  through  the 
Director,  Office  of  Civil  Rights,  authority 
for  the  enforcement  of  section  167 
(Nondiscrimination)  of  JTPA.  Effective 
October  12, 1986,  the  Office  of  Civil 
Rights  (OCR)  was  redesignated  as  the 
Directorate  of  Civil  Rights  (DCR). 

The  nondiscrimination  and  equal 
opportunity  provisions  of  this  rule, 
outlined  in  subpart  A,  would  apply 
generally  to  all  recipients  and  to  all 
other  entities  operating  programs  or 
activities.  In  keeping  with  the  Civil 
Rights  Restoration  Act  of  1987  (CRRA), 
Public  Law  100-259, 102  Stat.  28  (March 
22, 1988),  such  programs  or  activities 
would  include  all  the  operations  of  a 
recipient  of  financial  assistance  under 
JTPA,  as  well  as  all  the  operations  of 
certain  other  entities,  such  as 
departments,  agencies,  or  other 
instrumentalities  of  State  or  local 
government,  any  parts  of  which  are 
extended  financial  assistance  under 
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JTPA.  Therefore,  for  example,  if  JTPA 
funds  were  administered  by  a  State 
Department  of  Labor,  the 
nondiscrimination  and  equal 
opportunity  provisions  of  these  rules 
would  apply  to  all  entities  operating 
programs  or  activities  within  that 
Department  of  Labor.  Similarly,  if  a 
State  occupational  safety  agency,  or 
agency  of  economic  development,  were 
part  of  an  umbrella  agency  that  received 
JTPA  funds,  such  agencies  would  be 
entities  operating  a  program  or  activity 
and  would  be  subject  to  the  general 
nondiscrimination  and  equal 
opportunity  provisions  in  subpart  A. 

in  addition  to  the  generally-applicable 
nondiscrimination  and  equal 
opportunity  provisions  outlined  in 
subpart  A,  this  part  would  also  impose 
certain  affirmative  obligations  on 
recipients  of  financial  assistance  under 
JTPA.  These  affirmative  obligations, 
such  as  recordkeeping  and  compliance 
procedures,  would  apply  only  to 
recipients.  The  term  “recipient"  would 
be  defined  to  mean  any  entity  to  which 
Federal  financial  assistance  under  any 
title  of  JTPA,  as  amended,  is  extended 
directly  or  through  another  recipient 
(including  any  successor,  assignee,  or 
transferee  of  a  recipient),  but  excluding 
the  ultimate  beneficiary  of  the  Federal 
assistance.  The  term  “recipient”  would 
also  include  State  Employment  Security 
Agencies.  JTPA  would  include  the 
Nontraditional  Employment  for  Women 
Act  of  1991  and  the  Job  Training  Reform 
Amendments  of  1992. 

This  rule  would  not  apply  to  direct 
assistance  (such  as  the  Federal 
Workers’  Compensation  program)  in 
which  Federal  funds  flow  directly  from 
the  Federal  Government  to  eligible 
individual  beneficiaries  of  those  funds. 

II.  Authority 

The  statutory  authorities  for  these 
proposed  regulations  are;  Sections  141 
(a)  and  (d)(2).  163, 164(g),  165, 186, 167, 
168,  and  169(a)  of  the  Job  Training 
Partnership  Act  of  1982,  as  amended. 
Public  Law  97-300,  96  Stat.  1322  (29 
U.S.C,  1551, 1583, 1564, 1565,  1566,  1577, 
1578,  and  1579);  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended.  Public 
Law  88-352.  78  Stat  252  (42  U.S.C. 
2000d,  et  seg.y,  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Public  Law  93-112,  87  Stat  390  (29 
U.S.C.  794);  the  Age  Discrimination  Act 
of  1975,  as  amencted.  Public  Law  94-135, 
89  Stat  728  (42  U.S.C.  6101);  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended.  Public  Law  92-318,  86  Stat 
373  (20  U.S.C.  1681);  the  Nontraditional 
Employment  for  Women  Act  of  1991, 
Public  Law  102-235, 105  Stat.  1806  (29 


U.S.C.  1501)  and  the  Job  Training  Reform 
Amendments  of  1992,  Public  Law  102- 
367, 106  Stat.  1021.  Secretary's  Order  2- 
81,  section  5a(2),  authorizes  the 
Assistant  Se<^tary  for  Administration 
and  Management  woricing  through  the 
Director,  Directorate  of  Civil  Rights,  to 
establish  and  formulate  all  policies, 
standards  and  procedures,  as  well  as  to 
issue  rules  and  regulations,  governing 
the  civil  rights  enforcement  programs 
under  grant-related  ncmdiscrimmation 
statutes.  Pursuant  to  Secretary’s  Order 
5-81,  the  Directorate  of  Civil  Rights  has 
exclusive  authority  for  implementation 
of  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA,  and 
would  be  the  Federal  agency  solely 
responsible  for  the  enforcement  of  this 
part. 

The  Department  of  Justice  (DOJ), 
pursuant  to  Section  1-201  of  Executive 
Order  12250  (45  FR  72995,  November  4, 
1980),  is  responsible  for  coordinating 
Federal  enforcement  of 
nondiscrimination  laws  in  federally 
assisted  programs.  Executive  Order 
12067  (43  FR  28967,  July  5, 1978)  requires 
consultation  with  the  Equal  Employment 
Opportunity  Commission  (EEOC) 
regarding  those  provisions  of  the 
regulations  that  involve  equal 
employment  opportimity.  These 
proposed  regulations  have  been 
reviewed  and  approved  by  the  DOJ  and 
the  EEOC. 

III.  Overview  of  Regulations 

Subpart  A — (a)  provides  definitions, 
(b)  delineates  statutory  coverage,  (c) 
establishes  enforcement  authority,  and 
(d)  sets  out  nondiscrimination  and  equal 
opportunity  provisions  generally 
applicable  to  recipients  and  to  other 
entities  operating  programs  or  activities. 

Subpart  B — sets  out  the  additional 
requirements  and  responsibilities  of 
recipients. 

Subpart  C — describes  the  Governor’s 
supplemental  responsibilities  to 
implement  the  nondiscrimination  and 
equal  opportimity  requirements  of  JTPA. 

Subpart  D — describes  complaint 
handling  and  compliance  review 
procedures. 

Subpart  E— contains  the  procedures 
for  effecting  compliance,  including  (a) 
actions  DOL  will  take  upon  making  a 
finding  of  noncompliance  tor  which 
voluntary  compliance  cannot  be 
achieved,  (b)  the  rights  of  parties  upon 
such  a  finding,  and  (c)  hearing 
procedures. 

Subpart  A — General  Provisions 
1.  Section  34.1  Purpose;  Application 

This  Sefition  would  describe  the 
purpose  and  application  of  the 


regulations  contained  in  this  part.  Hie 
purpose  of  the  regulations  would  be  to 
implement  the  nondiscrimination  and 
equal  opportunity  provisions  of  the 
JITA,  ii^ch  prohibit  discrimination  on 
the  ground  of  race,  color,  religion,  sex, 
national  origin,  age.  disability,  political 
affiliation  or  belief,  and  for  beneficiaries 
only,  citizenship  or  participation  in 
JTPA.  Subpart  A  would  outline  the 
application  of  these  provisions  to  any 
“recipient,”  as  well  as  to  any  other 
entity  operating  a  “program  or  activity," 
as  both  terms  are  defined  in  Section  34.2 
of  this  Part  Subpart  A  would  also 
delineate  the  nondiscrimination  and 
equal  opportunity  provisions  applicable 
to  the  employment  practices  of  a 
recipient,  as  well  as  to  any  other  entity 
operating  a  program  or  activity.  Further, 
Subpart  A  would  provide  that  the 
procedures  contained  in  subpart  D 
would  apply  to  all  complaints  pursuant 
to  the  equal  opportunity  and 
nondiscrimination  provisions  of  subpart 
A,  whether  filed  against  recipients  or 
other  entities  operating  programs  or 
activities. 

Under  CRRA,  entities  operating 
programs  or  activities  are  subject  to  the 
Department’s  regulations  implementing 
the  nondiscrimination  and  equal 
opportunity  provisions  of  title  VI  of  the 
Civil  Rights  Act  of  1964,  as  amended  (29 
CFR  part  31)  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  CFR  part  32).  The  proposed  rule 
would  not  change  the  obligation  of  such 
entities  operating  programs  or  activities, 
exclusive  of  recipients  complying  with 
this  part  to  comply  with  title  29  CFR 
parts  31  and  32.  The  section  would  also 
indicate  that  such  entities  that  are  also 
public  entities  or  public 
acconunodations,  as  defined  by  titles  II 
and  III  of  the  Americans  v^th 
Disabilities  Act  of  1991  (ADA),  should 
be  aware  of  the  obligations  imposed 
pursuant  to  those  Titles. 

Subpart  A  would  also  provide  that 
recipients,  as  defined  in  §  34.2,  are 
subject  both  to  subpart  A  and  to  the 
compliance  procedures  and  other 
affirmative  obligations  contained  in 
subparts  B  through  E.  These  regulations 
essentially  incorporate  the  requirements 
of  the  regulations  implementing  the 
nondiscrimination  requirements  of  other 
laws  to  which  recipients  are  subject 
such  as  title  VI  of  the  Civil  Rights  Act  of 
1964,  as  amended,  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
In  order  to  eliminate  the  burden  of 
complying  with  overiapping  regulatory 
requirements,  the  proposed  rule  would 
provide  that  a  recipient’s  compliance 
with  this  rule  would  constitute 
compliance  ivith  the  Department’s  title 
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VI  regtdations  (29  CFR  part  31, 
“Nondiscrimination  in  Federally 
assisted  programs  of  the  Department  of 
Labor,  effectuation  of  title  VI  of  the  Civil 
Rights  Act  of  1964”)  and  with  specified 
portions  of  the  Department’s  section  504 
federally  assisted  programs  regulations 
(29  CFR  part  32,  subparts  A,  D,  and  E, 
“Nondiscrimination  on  the  basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Assistance”).  However,  because  these 
regulations  do  not  incorporate  all  of  the 
requirements  contained  in  the 
Department’s  section  504  federally 
assisted  programs  regulations,  recipients 
would  continue  to  remain  responsible 
for  the  obligations  imposed  by  subparts 
B  and  C  and  appendix  A  of  the  Section 
504  regulations.  Compliance  with  this 
part  would  constitute  compliance  under 
29  CFR  part  31  and  subparts  A,  D,  and  E 
of  29  CFR  part  32  for  recipients  who 
receive  any  funding  from  the 
Department  under  JTPA,  regardless  of 
whether  or  not  the  JTPA  is  their  sole 
source  of  funding  from  the  Department. 
Recipients  that  are  also  public  entities 
or  public  accommodations  as  defined  by 
titles  II  and  III  of  the  ADA  should  be 
aware  of  the  obligations  imposed 
pursuant  to  those  Titles. 

The  regulations  would  not  apply:  To 
programs  or  activities  exclusively 
funded  by  DOL  under  laws  other  than 
JTPA;  to  contracts  or  insurance  and 
guaranty;  to  federally-operated  Job 
Corps  Centers;  or  to  assistance  provided 
to  individuals  who  are  ultimate 
beneficiaries. 

Consistent  with  the  recently  enacted 
Job  Training  Reform  Amendments  of 
1992,  this  Part  would  use  the  term 
“disability”  in  place  of  the  term 
“handicap,"  which  is  used  in  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  two  terms  are  intended  to  have 
identical  meanings. 

2.  Section  34.2  Definitions 

To  the  extent  possible,  the  definitions 
contained  herein  are  consistent  with 
similar  terms  used  in  regulations 
implementing  the  nondiscrimination 
provisions  of  other  legislation  providing 
Federal  financial  assistance.  Similarly, 
where  feasible,  the  regulation  would  use 
the  terms  contained  in  JTPA  program 
regulations  issued  by  the  Employment 
and  Training  Administration  (ETA) 
within  the  Department  of  Labor. 
However,  because  this  regulation  would 
need  to  fit  within  the  context  of  civil 
rights  enforcement  and  also  be 
compatible  with  terms  used  within  the 
JTPA  program,  this  regulation  would 
define  and  use  certain  terms,  such  as 
“JTPA-funded  program,”  “recipient,” 


"subrecipient,”  “program  or  activity” 
and  “disability,”  as  terms  of  art. 

“JTPA”  would  be  defined  to  mean  the 
Job  Training  Partnership  Act  of  1982,  as 
amended  (JTPA),  which  includes  the 
Nontraditional  Employment  for  Women 
Act  of  1991  and  the  Job  Training  Reform 
Amendments  of  1992. 

’The  term  “program  or  activity”  would 
implement  the  broad,  institution-wide 
approach  mandated  by  the  CRRA.  As 
defined,  the  term  “program  or  activity” 
would  include  all  of  the  operations  of  a 
recipient,  as  well  all  of  the  operations  of 
certain  other  entities,  any  parts  of  which 
receive  financial  assistance  under  JTPA. 

’The  term  "recipient”  is  used  as  a  term 
of  art  that  would  include  any  entity, 
except  federally  operated  Job  Corps 
Centers,  that  receives  funding  from  the 
Department,  directly  or  through  another 
recipient,  imder  any  Title  of  the  JTPA,  as 
amended. 

The  term.“subrecipient”  is  used  as  a 
term  of  art  that  would  include  any 
entity,  public  or  private,  that  receives 
JTPA  funding  from  the  Department 
through  a  recipient.  Examples  of 
subrecipients  include  Private  Industry 
Coimcils  (PICs),  SDA  grant  recipients. 
Substate  grantees,  administrative 
entities,  and  service  providers  imder 
JTPA,  local  Employment  Service  and 
Unemployment  Insurance  offices,  and 
subcontractors,  or  program  agents 
generally.  The  manner  in  which  the 
funds  are  extended — whether  by 
nominal  grant  or  contract — is  not,  alone, 
determinative  of  coverage;  instead  the 
purpose  of  the  assistance  controls. 

The  term  “JTPA-funded  program”  is 
used  as  a  term  of  art  that  would  mean  a 
program,  operated  by  a  recipient  and 
funded  under  JTPA  for  the  provision  of 
services,  financial  aid,  or  other  benefit 
to  individuals. 

3.  Section  34.3  Discrimination 
Prohibited 

'This  section  would  set  forth  a  general 
statement  of  prohibited  discrimination 
to  the  effect  ^at  no  person,  on  the 
ground  of  race,  color,  religion,  sex, 
national  origin,  age,  disability,  political 
affiliation  or  belief,  and  for  beneficiaries 
only,  citizenship  or  participation  in 
JTPA,  shall  be  excluded  from 
participation  in,  denied  the  benefits  of, 
or  subjected  to  discrimination  under  a 
program  or  activity. 

4.  Section  34.4  Specific  Discriminatory 
Actions  Prohibited  on  the  Ground  of 
Race,  Color,  Religion,  Sex,  National 
Origin,  Age,  Political  Affiliation  or 
Belief,  Citizenship,  or  Participation  in 
JTPA 

For  the  purposes  of  this  section, 
“prohibited  ground”  would  mean  race. 


color,  religion,  sex,  national  origin,  age, 
political  affiliation,  citizenship,  or 
participation  in  JTPA.  Specific 
discriminatory  actions  which  are 
prohibited  on  the  ground  of  disability 
would  be  covered  in  §  34.5.  'This  section 
would  delineate  specific  actions  that  are 
prohibited  by  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA. 

The  list  would  include,  on  a  prohibited 
ground:  Denying  any  individual  a  benefit 
or  service;  providing  a  benefit  or  service 
that  is  different;  subjecting  an  individual 
to  segregation  or  separate  treatment; 
restricting  an  individual  in  receiving  a 
benefit  or  service;  treating  an  individual 
differently  in  determining  eligibility  for  a 
benefit  or  service;  and  limiting  the 
opportunity  of  an  individual  to 
participate  in  a  program  or  activity. 
Additionally,  entities  operating 
programs  or  activities  would  be 
prohibited  from  using  criteria  or 
procedures  the  purpose  or  effect  of 
which  would  be  to  subject  individuals  to 
discrimination  on  a  prohibited  ground. 
Such  entities  would  also  be  barred  from 
selecting  locations  for  facilities  which 
would  have  the  purpose  or  effect  of  ’ 
denying  individuals  benefits  or  services 
in  violation  of  these  regulations. 
However,  §  34.4(d)  of  this  part  would 
permit  the  exclusion  of  an  individual 
because  he  or  she  is  not  a  member  of  the 
class  of  beneficiaries  to  which 
participation  in  the  program  is  limited 
by  statute  or  executive  order. 

5.  Section  34.5  Specific  Discriminatory 
Actions  Prohibited  on  the  Ground  of 
Disability 

This  section  would  provide  that  an 
entity  operating  a  program  or  activity 
shall  not,  directly  or  through 
contractual,  licensing,  or  other 
arrangements,  take  certain  actions  with 
regard  to  individuals  with  disabilities. 
The  list  of  actions  prohibited  by  this 
section  is  substantially  the  same  as 
contained  in  the  Department’s  section 
504  regulation  at  29  CFR  32.4.  The 
section  would  provide  that  the  exclusion 
of  an  individual  without  a  disability 
from  the  benefits  of  a  program  limited 
by  Federal  statute  or  ^ecutive  Order  to 
individuals  with  disabilities  or  the 
exclusion  of  a  specific  class  of 
individuals  with  disabilities  from  a 
program  limited  by  Federal  statute  or 
Executive  Order  to  a  different  class  of 
individuals  with  disabilities  would  not 
be  prohibited  by  this  part.  Provisions 
concerning  communications  with 
individuals  with  disabilities  would  be 
contained  in  §  34.6  of  this  part. 
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6.  Section  34.6  Communications  With 
Individuak  With  Disabilities 

This  section  would  outline  the 
responsibilities  of  entities  operating 
programs  or  aotivibes  with  regard  to 
communications  with  indivkluals  with 
disabilities.  These  provisions  are 
substantially  the  same  cmitained  in 
the  Department's  section  504  legidation 
at  29  CFR  33.11  and  the  Communications 
provisions  of  Title  II  of  the  Americans 
with  Disabilities  Act  of  1991. 

7.  Section  34.7  Employment  Practices 

This  section  would  describe  the 
application  of  this  part  to  the 
employment  practices  of  entities 
operating  programs  or  activities.  It 
would  provide  that  discrimination  on 
the  ground  of  race,  color,  religion,  sex. 
national  origin,  age,  disability  or 
political  affiliation  or  belief  is  prohibited 
in  the  employment  practices  of  programs 
or  activities.  This  section  would  also 
require  that  the  entity  operating  the 
program  or  activity  comply  with  the 
Uniform  Guidelines  on  ^ployee 
Selection  Procedures,  and  provide  that 
the  Director  shall  consider  case  law  and 
EEOC  Guidelines  when  determining 
whether  such  an  entity  has  engaged  in  a 
prohibited  employment  practice. 

8.  Section  34.8  Intimidation  and 
Retaliation  Prohibited 

This  section  would  provide  that  an 
entity  iterating  a  program  or  activity 
may  not  discharge,  intimidate,  retaliate, 
threaten  or  coerce  anyone  because  he  or 
she  has  tiled  a  complaint  or  assisted  or 
participated  in  an  investigation,  review, 
or  hearing  imder  these  regulations. 

9.  Section  34.9  Designation  of 
Responsible  Oftice;  Rulings  and 
Interpretations 

This  section  would  identify  the 
Directorate  of  Civil  Rights  (DCR) 
(formerly  the  Oftice  of  Civil  Rights)  as 
the  Department  of  Labor  agency 
responsible  for  enforcement  of  these 
nondiscrimination  and  equal 
opportunity  requirements  in  accordance 
with  the  delegation  in  paragraph  5a  of 
Secretary’s  Order  2-81,  June  1, 1981,  and 
paragraph  4a(7)  of  Secretary’s  Order  2- 
85,  June  18, 1985. 

liiis  section  would  also  provide  that 
interpretations  of  these  regulations 
would  be  made  by  the  Director  of  the 
Directorate  of  Civil  Rights. 

10.  Section  34.10  Access  to 
Information;  Confidentiality 

This  section  would  require  grant 
applicants  and  entities  operating 
programs  or  activities  to  permit  access 
by  DCR  personnel  to  their  premises, 
participants,  employees,  books,  papers. 


and  so  forth,  in  coimection  with 
complaint  investigations. 

11.  Section  34.11  Effect  of  Other 
Obligations  or  Limitations 

This  section  would  make  clear  that 
the  obligation  to  comply  with  this  part 
shall  not  be  obviated  or  alleviated  by 
any  State  or  local  law  or  other 
requirement  that  prohibits  or  limits  on  a 
pi^iibited  ground  the  eligibility  or 
participation  of  an  individual  to  receive 
services,  compensation  or  benefits,  to 
participate  in,  to  be  employed  by  any 
entity  operating  a  program  or  activity,  or 
to  practice  any  occupation  or  profession. 
The  section  would  also  provide  that  the 
obligation  to  comply  with  this  part  shall 
not  be  obviated  or  alleviated  by  any  rule 
or  regulation  of  a  private  organization 
that  prohibits  or  restricts  an  individual’s 
ability  to  participate  in  a  program  or 
activity. 

Further,  this  section  would  prohibit  an 
entity  operating  a  program  or  activity 
from  excluding  individuals  from,  or 
limiting  their  opportunity  to  participate 
in,  training  programs  or  activities,  based 
on  such  entity’s  perception  (rf  its  ability 
to  place  such  individuals  in  Jobs  after 
training  because  of  their  race,  sex,  age, 
disability,  or  other  characteristic 
identitied  as  a  prohibited  ground  of 
discrimination.  For  example,  an  entity 
operating  a  training  program  or  activity 
could  not  deter  a  woman,  otherwise 
qualitied  for  the  program,  from  seeking 
training  in  the  construction  trades 
simply  because  such  entity  believes 
that,  after  training,  it  would  be  difficult 
to  place  the  woman  in  a  construction 
job. 

12.  Section  34.12  Delegation  and 
Coordination 

This  section  would  provide  that  the 
Secretary  may  assign  to  otiicials  of 
other  Federal  departments  or  agencies 
responsibilities  in  connection  with  the  . 
effectuation  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part. 

Subpart  B— Recordkeeping  and  Other 
Affirmative  Obligations  of  Recipients 

13.  Section  34.20  Assurance  Required; 
Duration  of  Obligation;  Covenants 

Grant  applicants  covered  by  these 
regulations  would  be  required  to  submit 
to  the  Federal  grant-making  agency  as 
part  of  their  application,  a  written 
assurance  that  they  will  comply  fully 
with  the  requirements  of  these 
regulations.  The  wording  of  the 
assurance  would  be  specitied  in 
paragraph  (a)  of  this  section  and  would 
be  deemed  a  part  of  each  DOL  grant, 
agreement  contract  or  other 


arrangement  providing  Federal  financial 
assistance  under  JTPA  even  if  it  were 
not  physically  written  into  that 
document.  The  assurance  would  be 
applicable  to  a  recipient’s  practices  even 
if  those  practices  have  been  established 
by  a  non-recipient  entity.  In  addition,  as 
part  of  its  ap^icatima  to  administer  a 
continuing  State  program  covered  by 
these  regulations,  a  State  would  be 
required  to  certify  that  it  has  developed 
and  maintains  a  Methods  of 
Administration  pursuant  to  §  3433  of 
this  part.  See  Item  21,  below,  for  further 
discussion  of  Methods  of 
Administration. 

Paragraph  (c)  of  this  section  would 
provide  that,  in  the  case  of  assistance  in 
the  form  of  a  transfer  of  real  property, 
an  assurance  would  obligate  a  recipient, 
or  transferee,  for  the  period  that  (1)  the 
property  is  used  for  the  purpose  for 
which  the  assistance  was  extended,  or 
(2)  the  recipient  retains  ownership  or 
possession  of  the  property,  whichever  is 
longer.  In  all  other  cases,  a  recipient 
would  be  obligated  for  the  period  during 
which  assistance  is  extended. 

Paragraph  (d)  of  this  section  would 
provide  that,  where  Federal  tinancial 
assistance  under  JTPA  is  provided  in  the 
form  of  a  transfer  of  real  property,  the 
instrument  effecting  the  transfer  of  the 
property  would  have  to  contain  a 
covenant  that  assures 
nondiscriminatory  use  of  the  property 
during  the  period  of  time  it  is  covered  by 
these  regulations.  Where  real  property  is 
purchased,  the  recipient  would  have  to 
agree  to  include  the  covenant  described 
above  in  any  instrument  effecting  any 
subsequent  transfer  of  the  property.  Tbe 
covenant  would  have  to  include  a 
condition  that  provides  that  title  to  the 
projaerty  may  revert  to  the  Department 
in  the  event  of  a  breach  of  the  covenant. 

14.  Section  34.21  Equitable  Services 

This  section  would  implement  the 
mandate  of  section  141(a)  of  JTPA,  that 
recipients  make  efforts  to  provide 
equitable  services  among  substantial 
segments  of  the  ehgible  population.  DCR 
has  concerns  that  some  JTPA-fonded 
training  programs  may  be  tilled 
exclusively  or  predominately  by  non¬ 
minority  men,  despite  the  presence  of 
qualitied  women  and  minorities  in  the 
ehgible  population  who  are  in  need  of 
training.  This  section  would  require  that 
recipients  make  efforts  to  provide 
equitable  services,  including  but  not 
limited  to  conducting  outreach  efforts  to 
broaden  the  composition  of  the  pool  of 
those  considered  for  participation  to 
include  members  of  both  sexes,  the 
various  race/ethnicity  and  age  groups, 
and  individuals  with  disabilities. 
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15.  Section  34.22  Designation  of  Equal 
Opportunity  Officer 

This  section  would  require  each 
recipient,  other  than  a  small  recipient  or 
service  provider,  to  designate  an  Equal 
Opportunity  Officer  responsible  for 
coordinating  its  obligations  under  these 
regulations.  This  would  include 
responsibility  for  developing, 
maintaining  and  updating  the  recipient's 
Methods  of  Administration  pursuant  to 
§  34.33  of  this  part,  and  serving  as  the 
recipient's  liaison  to  the  Directorate. 
Recipients  would  be  expected  to  assign 
sufficient  personnel  to  the  Equal 
Opportunity  Officer,  to  ensure 
compliance  with  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA 
and  these  regulations.  Further,  this 
section  would  provide  that  the  Director 
may  require  that  the  Equal  Opportunity 
Officer  and  his  or  her  staff  receive 
training.  This  section  would  be 
consistent  with  the  Department's  section 
504  rule  at  29  CFR  32.7,  which  requires 
recipients  of  Federal  financial 
assistance  to  designate  a  responsible 
employee.  A  similar  requirement  is 
contained  in  28  CFR  42.410,  which 
requires  the  assignment  of  title  VI 
responsibilities  to  designated  State 
personnel.  This  part  does  not  require 
that  recipients  designate  a  separate  or 
additional  Equal  Opportunity  Officer  to 
comply  with  this  part,  but  may  use  their 
existing  Equal  Opportunity  Officer  and 
staff. 

Paragraph  (c)  of  this  section  would 
provide  that  small  recipients,  as  defined 
in  §  34.2  of  this  part,  would  be  required 
to  designate  a  person  responsible  for  the 
adoption  and  publication  of  complaint 
procedures  and  the  processing  of 
complaints  pursuant  to  $  34.42  of  this 
part. 

Paragraph  (d)  of  this  section  would 
provide  that  service  providers,  as 
defined  by  §  34.2  of  this  part,  would  not 
be  required  to  designate  an  Equal 
Opportunity  Officer.  Rather,  the  duties 
describe  in  this  section  would  be  the 
responsibilities  of  the  Governor,  the 
SDA  grant  recipient  or  the  Substate 
grantee,  as  determined  by  the  Governor 
in  that  State's  Methods  of 
Administration.  This  provision  would 
lessen  the  burden  on  service  providers. 
The  alternative  would  be  to  require  each 
service  provider  to  designate  an  Equal 
Opportunity  Officer. 

This  rule  is  not  intended  to  require 
that  a  recipient  establish  a  full-time 
position  responsible  solely  for  this  part. 
The  duties  described  in  this  Section 
could  be  performed  by  an  individual  (or 
individuals)  who  may  be  assigned  other 
duties. 


16.  Section  34.23  Dissemination  of 
Policy 

This  section  would  require  each 
recipient  to  provide  notice  to  the  public, 
applicants,  eligible  applicants, 
beneficiaries,  referral  soiu'ces, 
employees  and  applicants  for 
employment  that  it  does  not 
discriminate  in  violation  of  these 
regulations  on  any  prohibited  ground  in 
admission  to,  access  to,  treatment 
under,  or  employment  in  JTPA-funded 
programs.  Paragraph  (a)  of  this  Section 
would  set  forth  the  prescribed  language 
for  the  nondiscrimination  otice. 

Paragraph  (b)  would  require  all 
recipients  to  include  the  specified 
nondiscrimination  notice  in  posters. 

This  requirement  is  substantially  the 
same  as  contained  in  28  CFR  42.405(c) 
and  29  CFR  32.8(a).  In  addition,  each 
recipient  would  be  required  to  include, 
in  recruitment  materials  and  materials 
generally  made  available  to  the  public 
that  explain  the  recipient's  JTPA-funded 
program,  statements  to  the  effect  that  it 
does  not  discriminate  and  that  a  person 
who  believes  he  or  she  has  been 
discriminated  against  has  the  right  to 
file  a  complaint.  Recipients  required  by 
law  or  regulation  to  publish  or 
broadcast  program  information  in  public 
media  would  be  required  to  ensure  that 
such  publications  or  broadcasts  state 
that  the  program  described  is  an  equal 
opportunity  program.  These 
requirements  are  substantially  the  same 
as  those  imposed  by  28  CFR  42.405(c),  29 
CFR  31.5(d)  and  29  CFR  32.8(b). 

Paragraph  (c)  would  provide  that 
conduit  recipients  (i.e.,  recipients 
through  which  subrecipients  receive 
funding),  including  SDA  grant  recipients 
and  Substate  grantees,  would  be 
required  to  provide  subrecipients  with 
the  notice  prescribed  in  Paragraph  (a)  of 
this  Section  and  a  written  description  of 
the  latter's  obligations  regarding 
compliance  with  these  regulations. 

This  new  provision  would  reduce  the 
burden  on  certain  subrecipients  by 
requiring,  for  example,  the  Governor 
and/or  the  State  to  distribute  the  notice 
prescribed  in  paragraph  (a)  to 
subrecipients  instead  of  requiring  that 
each  recipient,  including  each 
subrecipient,  develop  and  distribute  its 
own  notification. 

Paragraph  (d)  of  this  section  would 
require  that  where  a  significant  number 
of  the  population  eligible  to  be  served, 
or  directly  affected,  by  a  program 
requires  service  or  information  in  a 
language  other  than  English,  recipients 
would  be  required  to  take  reasonable 
steps  to  provide  information  in 
appropriate  languages.  This  requirement 


is  substantially  the  same  as  that 
imposed  by  28  CFR  42.405(d)(1). 

Paragraph  (e)  of  this  Section  would 
require  each  recipient  to  incorporate 
into  sessions  designed  to  orient 
participants  and  new  employees  to  the 
JTPA-funded  program  a  discussion  of 
the  rights  of  participants  and  employees 
under  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part,  including  the  right  to  file  a 
complaint  with  the  recipient  or  the 
Director. 

17.  Section  34.24  Data  and  Information 
Collection;  Confidentiality 

Recipients  subject  to  this  part  would 
be  required  to  collect  and  maintain  such 
records,  in  accordance  with  procedures 
prescribed  by  the  Director,  as  are 
necessary  to  determine  their  compliance 
with  these  regulations.  Records  would 
be  specifically  required  to  be  collected 
and  maintained  on  applicants,  eligible 
applicants,  participants,  tenninees, 
employees  and  applicants  for 
employment.  This  paragraph  would  also 
require  that  recipients  record  the  race/ 
ethnicity,  sex,  age  and,  where 
voluntarily  self-identified,  the  disability 
status  of  each  applicant,  eligible 
applicant,  participant,  employee  and 
applicant  for  employment.  Additionally, 
this  paragraph  would  require  recipients 
to  ensure  that  this  information  be  kept 
separate  from  the  application  or  other 
forms  and  otherwise  be  stored  to 
maintain  confidentiality;  £md  be  use 
only  for  recordkeeping  and  reporting, 
determining  program  eligibility  where 
appropriate,  determining  the  extent  to 
which  the  recipient  is  operating  its 
JTPA-funded  program  in  a 
nondiscriminatory  manner,  or  other  use 
authorized  for  the  JTPA  or  this  part.  This 
paragraph  would  provide  for  the 
collection  and  maintenance  of 
information,  as  distinct  firom  regular 
submission  to  the  Directorate. 

Recipients  will  be  required  to  collect 
and  maintain  the  majority  of  this 
information  piu*suant  to  ETA's  newly 
developed  JIPA  Management 
Information  system  (JTPA  MIS).  The 
JTPA  MIS  will  maintain  limited 
information  on  applicants  and  eligible 
applicants,  as  well  as  extensive 
information  concerning  p€irticipants  and 
terminees.  For  the  purposes  of 
complying  with  this  Part,  recipients 
would  not  be  required  to  maintain  a 
recordkeeping  system  that  duplicates 
the  data  elements  contained  in  the  JTPA 
MIS.  In  addition,  the  Directorate  would 
require  the  submission  of  information  to 
the  Directorate  only  as  requested  by  the 
Director  for  the  purposes  of  compliance 
reviews  or  complaint  investigations. 
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Paragraph  (a](2]  of  this  section  would 
require  grant  applicants  and  recipients 
to  notify  the  Director  of  any 
administrative  enforcement  actions  or 
lavysuits  filed  against  a  grant  applicant 
or  recipient  alleging  discrimination  on  a 
prohibited  groimd;  to  provide  a  brief 
description  of  the  findings  in  any  civil 
rights  compliance  review  or  complaint 
investigation  conducted  by  another 
Federal  agency  where  a  grant  applicant 
or  recipient  was  found  in 
noncompliance.  Under  paragraph 
(a](2)(iii)  of  this  section,  each  recipient 
would  be  required  to  maintain  a  log  of 
complaints  filed  with  it  under  this  part 
containing  information  and  a  description 
of  the  recipient's  activity  regarding  a 
complaint  and  to  submit  the  information 
in  accordance  with  procedures 
determined  by  the  Director.  Generally, 
DCR  would  request  such  submissions  as 
a  part  of  a  compliance  review  conducted 
pursuant  to  §  34.40  of  this  part,  a 
complaint  investigation  conducted 
pursuant  to  §  34.43  of  this  part,  or  during 
the  monitoring  of  a  Methods  of 
Administration  conducted  pursuant  to 
§  34.33  of  this  part. 

DCR  also  would  be  authorized  to 
request  such  information  and  data  as 
are  necessary  to  investigate  complaints 
and  conduct  compliance  reviews 
concerning  discrimination  on  prohibited 
grounds  other  than  race/ethnicity,  sex, 
age,  and  disability,  such  as  national 
origin,  religion,  citizenship  and  political 
affiliation  or  belief.  The  paragraph 
would  further  provide  that  recipients 
would  not  be  required  to  submit  data 
that  the  Directorate  could  obtain  firom 
existing  sources. 

Paragraph  (a)(4)  would  also  require 
recipients  to  provide  particularized 
information  and  reports  as  necessary  to 
determine  compliance.  The  paragraph 
would  further  provide  that  recipients 
would  not  be  required  to  submit  data 
that  the  Directorate  could  obtain  from 
existing  sources. 

Paragraph  (a)(5)  would  authorize  the 
Director  to  request,  at  his/her  discretion, 
information  to  determine  whether  a 
grant  applicant,  if  funded,  would  be  able 
to  comply  with  this  Part  and  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA. 

Paragraph  (b)  of  this  section  would 
require  grant  applicants  and  recipients 
to  permit  access  by  DCR  personnel  to 
their  premises,  employees,  participants, 
books,  papers,  and  so  forth,  in 
connection  with  compliance  reviews, 
complaint  investigations,  and 
monitoring  activities  associated  with  the 
recipient's  development  and 
implementation  of  a  Methods  of 
Administration. 


Paragraph  (c)  of  this  section  would 
require  recipients  to  retain  records, 
including  records  regardii^  complaints 
and  actions  taken  thereimder,  as  well  as 
applicant,  eligible  applicant,  participant, 
employee  and  applicant  for  employment 
records,  for  a  period  of  not  less  than 
three  years. 

The  three  year  requirement  is  the 
same  as  that  imposed  by  29  CFR  32.49, 
and  therefore  does  not  add  any 
obligation  not  already  imposed  The 
three  year  record  retention  requirement 
is  necessary  because  many  JTPA-funded 
programs  report  information  to  DCR  by 
Program  Year,  often  July  1  to  June  30. 
When  a  compliance  review  is  conducted 
late  in  the  fiscal  year,  this  information 
may  already  be  nine  to  18  months  old. 
Based  upon  the  findings  of  these  data, 
DCR  may  need  to  ask  for  data  prior  to 
the  Program  Year  under  review,  thus 
giving  a  more  complete  and  accurate 
picture  of  the  patterns  and  practices  of 
the  JTPA-funded  program. 

Subpart  C — Governor’s  Responsibilities 
to  Implement  the  Nondiscrimination  and 
Equal  Opportunity  Requirements  of 
/TPA 

18.  Section  34.30  Application 

This  section  would  provide  that 
subpart  C  is  applicable  to  State 
Programs,  which  would  be  defined  in 
§  34.2  as  programs  funded  in  whole  or  in 
part  under  JTPA  wherein  the  Governor 
and/or  State,  as  recipient,  receives  and 
disburses  the  grant.  Section  34.32  of  this 
part  would  provide  that,  unless  the 
governor  took  the  steps  delineated  in 
that  section,  he  or  she  would  share 
liability  with  the  subrecipient  for  any 
finding  of  noncompliance.  However,  this 
section  would  provide  that  the  Governor 
could  not  waive  liability  for  any 
noncompliance  on  the  part  of  a  SESA. 
Thus,  the  provisions  of  34.32  (b)  and  (c) 
of  this  part  would  not  apply  to  State 
Employment  Security  Agency  (SESA) 
programs. 

19.  Section  34.31  Recordkeeping 

The  Governor  would  be  responsible 
for  making  sure  that  the  records 
maintained  by  subrecipients  are 
adequate  to  determine  whether  each 
subrecipient's  program  is  in  compliance 
with  the  equal  opportunity  and 
nondiscrimination  provisions  of  the  law 
and  that  those  records  are  collected  and 
maintained  in  a  manner  consistent  with 
the  requirements  of  S  34.24  of  this  part. 
Further,  this  Section  would  require  that 
Governors  ensure  that  subrecipients  are 
able  to  provide  data  and  reports  in  a 
manner  prescribed  by  the  Director. 


20.  Section  34.32  Oversight  and 
Liability 

The  Governor  would  be  responsible 
for  ensuring  that  a  State's  subrecipients 
are  in  compliance  with  all  applicable 
equal  opportunity  and 
nondiscrimination  provisions  of  JTPA 
and  this  part. 

Unless  the  Governor  takes  certain 
actions  and  provides  certain  assurances 
as  set  forth  in  the  Act  at  section 
164(e)(2),  he  or  she  would  share  liability, 
with  the  subrecipient,  for  any  finding  of 
noncompliance  made  by  DCR  against  a 
subrecipient.  To  avoid  this  liability,  the 
Governor  would  be  required  to:  Develop 
and  implement  a  Methods  of 
Administration,  pursuant  to  9  34.33  of 
this  part;  enter  into  a  written  contract 
with  the  subrecipient  which  clearly 
establishes  its  obligations  regarding 
nondiscrimination  and  equal 
opportunity;  act  with  due  diligence  to 
monitor  the  subrecipient's  compliance 
with  the  provisions  of  this  part; 
and  take  prompt  action  to  remedy 
discrimination  where  found. 

21.  Section  34.33  Methods  of 
Administration 

This  section  would  describe  a 
Methods  of  Administration.  A  Methods 
of  Administration  is  a  document  that 
describes  the  actions  the  State  will  take 
to  ensure  that  JTPA-funded  programs 
are  complying  and  will  comply  with  all 
requirements  imposed  by  or  pursuant  to 
this  part. 

Each  State  has  signed  a  Methods  of 
Administration  (MOA)  for  its  JTPA- 
funded  programs.  These  MOAs  were 
approved  by  DCR  during  the  period  1984 
to  1987.  Recent  compliance  reviews 
have  disclosed  that,  while  Methods  of 
Administration  are  an  effective  way  of 
ensuring  compliance  by  subrecipients, 
many  Methods  of  Administration  are 
not  being  implemented.  It  is  anticipated 
that  the  Governor  of  each  State  will 
review  his  or  her  State's  Methods  of 
Administration  in  light  of  this  section 
(and  any  guidelines  published  by  the 
Director  establishing  specific  standards 
for  compliance  with  this  section)  and 
mtdce  changes  as  appropriate. 

Paragraph  (a)  of  this  section  would 
require  each  State  to  develop  a  Methods 
of  Administration  for  State  programs  as 
defined  by  §  34.2  of  this  part.  In  those 
States  in  which  one  agency  contains 
both  SESA  and  JTPA  programs,  the 
Governor  would  be  able  to  develop  a 
combined  Methods  of  Administration. 

Paragraph  (b)  of  this  section  would 
require  that  a  Methods  of 
Administration  would  be  in  writing. 
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updated  periodically  as  required  by  the 
Director,  and  signed  by  the  Governor. 

Paragraph  (c)  would  provide  that  a 
Methods  of  Administration  describe,  at 
a  minimum,  bow  the  requirements  of 
Sections  34.20,  34.21,  34.22,  34.23, 34.24, 
34.31,  and  34.42  have  been  met,  as  well 
as  include  the  following  additional 
elements;  (1)  A  system  for  monitoring 
the  compliance  of  subrecipients  with  the 
requirements  of  this  part;  (2]  a  system 
for  reviewing  job  training  plans, 
contracts,  assurances  and  other  similar 
agreements;  (3)  procedures  for  ensuring 
the  accessibility  of  subrecipient 
programs  to  individuals  with 
disabilities;  (4]  a  system  of  policy 
communication  and  training  designed  to 
ensure  that  the  recipients’  and 
subrecipient’s  employees  are  aware  of 
and  can  effectively  carry  out  any  equal 
opportunity  and  nondiscrimination 
responsibilities  they  have  been 
assigned;  (5)  procedures  for  obtaining 
corrective  action  or  appliring  sanctions; 
and  (6)  supporting  documentation  to 
show  that  Ae  commitments  made  in  the 
Methods  of  Administration  have  been 
faithfully  carried  out.  Supporting 
documentation  would  include,  but  not 
be  limited  to:  Copies  of  monitoring 
reports  and  reports  of  follow-up  actions 
taken  thereunder  where  violations  are 
found,  including,  where  appropriate, 
sanctions;  copies  of  any  notification 
issued  pursuant  to  S  34.23  of  this  part; 
and  documentation  showing  the  extent 
to  which  policies  were  developed  and 
commimicated,  and  the  extent  to  which 
the  equal  opportunity  training  required 
pursuant  to  this  part  was  carried  out. 

Paragraph  (d)  of  this  section  would 
provide  that  within  180  days  of  the 
effective  date  of  this  part,  the  Governor 
would  (1)  develop  and  implement,  and  * 
(2)  submit  to  the  Director  a  Methods  of 
Administration  consistent  with  the 
requirements  of  Paragraph  (c)  of  this 
section. 

22.  Section  34.34  Monitoring 

The  Director  would  periodically 
review  the  Governor’s  Methods  of 
Administration  and  its  implementation 
to  determine  whether  it  complies  with 
the  requirements  of  9  34.33  of  this  part. 
The  Director  may  review  the  Methods  of 
Administration  during  a  compliance 
review,  or  may  conduct  a  separate 
review  of  the  Methods  of 
Administration. 

In  addition  this  Section  would 
authorize  DCR  to  monitor  directly  any 
JTPA  recipient.  DCR  would  conduct  all 
such  reviews  and  investigations  and 
effect  compliance,  as  necessary,  in 
accordance  with  the  procedures  set 
forth  in  subparts  D  and  E  of  this  part. 


Subpart  D — Compliance  Procedures 

23.  Section  34.40  Compliance  Reviews 

Paragraph  (a)  of  this  section  would 
authorize  the  Director  to  conduct  pre- 
and  post-award  compliance  reviews  of 
grant  applicants  and  recipients  to 
determine  if  they  are  complying  with  the 
nondiscrimination  and  equal 
opporhmity  provisions  of  JTPA  and  this 
part. 

Paragraph  (b)  of  this  section  would 
provide  that  Uie  Director,  as  necessary 
to  ensure  compliance  with  these 
regiilations,  would  have  the  discretion  to 
review  applications  for  Federal  financial 
assistance  under  JTPA  as  a  condition  of 
approval.  This  provision  would 
implement  the  interagency  standards 
established  by  the  DOfs  Coordination 
Regulations  at  28  CFR  42.407(b).  DOJ’s 
regulations  mandate  that  each  Federal 
agency  establish  a  pre-approval  review 
procedure  for  grant  applicants.  Where  it 
is  determined  that  a  grant  applicant  for 
assistance  under  JTPA,  if  funded,  would 
not  comply  with  the  provisions  of  these 
regulations,  a  Letter  of  Findings  would 
be  issued  which  advises  the  grant 
applicant  of:  The  preliminary  findings  of 
the  review:  the  proposed  remedial  or 
corrective  action,  and  that  the  remedial 
or  corrective  action  should  be  completed 
within  45  days  of  the  recipient’s  receipt 
of  the  Letter  of  Findings;  the 
determination  as  to  whether  a  written 
Conciliation  Agreement  pursuant  to 
§  34.45  of  this  part  is  required;  and  the 
opporhmity  to  engage  in  voluntary 
compliance  negotiations.  Any  such  pre- 
approval  reviews  conducted  by  the 
Directorate  would  be  coordinated  with 
the  Departmental  granting  agency. 

Paragraph  (b)  would  also  provide  that 
where  a  grant  applicant  has  agreed  to 
certain  remedial  or  corrective  actions, 
those  actions  must  have  been  taken  or  a 
Conciliation  Agreement  entered  into 
before  further  assistance  imder  JTPA 
can  be  awarded.  If  the  grant  applicant 
refuses  to  agree,  the  Director  shall 
pursuant  to  §  34.46  of  this  part,  issue  a 
Final  Determination;  refer  the  matter  to 
the  Attorney  General;  or  take  such  other 
action  as  may  be  provided  by  law.  In 
addition,  this  Paragraph  woidd  provide 
that  the  Director  would  notify  the 
Departmental  granting  agency  of  the 
findings  of  the  pre-approval  compliance 
review. 

Paragraph  (c)  of  this  section  would 
authorize  DCR  to  conduct  post-approval 
compliance  reviews  of  recipients. 
Review's  would  be  initiated  by  a 
Notification  Letter  advising  the 
recipient,  among  other  things,  of  the 
general  areas  of  the  JTPA-^ded 
program  to  be  reviewed,  that  siunmary 
data  are  to  be  submitted  for  desk  review 


within  30  days  of  the  receipt  of  the 
letter,  and  of  the  opportimity  for  the 
recipient  to  make  documentary  or  other 
submissions,  at  any  time  prior  to  receipt 
of  a  Final  Determination,  that  address, 
explain  or  validate  the  practices  tmder 
review. 

Recipients  would  be  notified,  through 
a  Letter  of  Findings  issued  within  210 
days  of  the  initiation  of  a  post-approval 
review  (except  where  a  Notice  to  Show 
Cause  is  issued,  see  9  34.41(e)  of  this 
part),  of  the  preliminary  findings  of  that 
review.  Where  the  preliminary  findings 
indicate  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  (including  all  applicable  affirmative 
obligations  or  other  compliance 
requirements),  a  Letter  of  Findings 
would  be  issued,  which  would  include: 
TTie  proposed  remedial  or  corrective 
action,  and  the  requirement  that  such 
action  be  completed  within  45  days  after 
the  recipient’s  receipt  of  the  Letter  of 
Findings:  whether  it  will  be  necessary 
for  the  recipient  to  enter  into  a  written 
Conciliation  Agreement  pursuant  to 
9  34.45  of  this  Part;  and  an  ofier  to  the 
recipient  to  engage  in  voluntary 
conciliation.  Where  no  violation  is 
foimd,  DCR  would  so  advise  the 
recipient  in  waiting. 

24.  Section  34.41  Notice  to  Show  Cause 

This  section  would  provide  that  the 
Director  may  issue  a  Notice  to  Show 
Cause  in  instances  where  the  recipient 
failed  to  comply  with  the  requirements 
of  this  part,  and  such  failure  resulted  in 
the  inability  of  the  Ehrector  to  make  a 
finding.  Such  a  failure  would  include, 
but  not  be  limited  to:  the  failure  or 
refusal  to  submit  data  requested  by  the 
Directorate  in  its  Notification  Letter;  the 
failure  or  refusal  to  provide 
documentation  requested  during  a 
compliance  review  or  complaint 
investigation;  or  the  failure  or  refusal  to 
provide  access  to  a  compliance  review 
or  complaint  investigation  site.  This 
notice  would  give  the  recipient  30  days 
to  show  cause  why  enforcement 
proceedings  under  this  part  should  not 
be  initiated,  and  would  describe  the 
violation  and  the  corrective  actions 
necessary  to  achieve  compliance.  If  the 
recipient  failed  to  show  cause,  the 
Director  would  follow  the  procedures 
outlined  in  9  34.48  of  this  part  (Final 
Determination). 

Paragraph  (e)  would  provide  that  the 
210  day  requirement  provided  for  in 
9  34.40(c)(3)  of  this  part  would  be  tolled 
while  a  Notice  to  Show  Cause  was 
outstanding. 
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25.  Section  34.42  Adoption  of 
Discrimination  Complaint  Processing 
Procedures 

Currently,  DOL  recipients  are  subject 
to  two  separate  discrimination 
complaint  processing  regulations:  29 
CFR  31.7(b),  which  implements  Title  VI 
of  the  Civil  Rights  Act  of  1964,  as 
amended;  and  29  CFR  32.45,  which 
implements  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  title  VI  regulation  does  not  allow  for 
processing  of  complainants  by  the 
receipt.  By  contrast,  the  section  504 
regulation  requires  that  complainants 
exhaust  recipient-level  complaint 
procedures  before  filing  with  DOL  As  a 
consequence,  under  current  DOL 
regulations,  complaints  alleging  a 
violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA 
are  processed  di^erently  depen^ng 
upon  the  allegation. 

This  section  would  establish  a  single 
process  for  handling  complaints  of 
discrimination  under  JTPA  regardless  of 
the  ground.  Any  person  alleging 
discrimination  in  violation  of  the 
nondiscrimination  and  equal 
opportimity  provisions  of  JTPA  or  this 
part  would  have  the  opportunity  to  file  a 
complaint  either  with  the  Director  or 
with  the  recipient.  Unlike  the  section  504 
complaint  processing  procedures,  there 
would  be  no  requirement  that  the 
complainant  exhaust  recipient-level 
procedures  before  filing  a  complaint 
with  the  Director.  However,  S  34.43(c)  of 
this  Part  would  require  the  complainant 
who  elects  to  file  with  the  recipient  to 
wait  60  days  after  the  filing— or  until  the 
recipient  renders  a  decision,  whichever 
is  sooner — before  filing  with  DCR. 

Paragraph  (a)  of  this  section  would 
require  each  recipient  to  adopt  and 
publish  procedures  for  processing 
complaints  that  allege  a  violation  of  the 
non^scrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part,  regardless  of  the  prohibited 
groimd.  Recipients  whose  current 
complaint  processing  procedures  meet 
the  requirements  stipulated  in  S  §  34.42 
and  34.43  would  not  be  required  to 
develop  new  procedures  for  the 
purposes  of  processing  complaints 
brought  under  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  or  this  part.  Further,  service 
providers  would  not  be  required  to 
establish  a  discrimination  complaint 
processing  procedure.  Rather,  the 
procedures  required  by  this  paragraph 
would  be  adopted  and  published  on 
behalf  of  the  service  provider  by  the 
Governor,  the  SDA  grant  recipient  or  the 
Substate  grantee,  as  determined  by  the 
Governor  in  that  State’s  Methods  of 


Administration.  This  provision  has  been 
included  to  reduce  administrative 
burden.  The  alternative  would  have 
been  to  require  each  service  provider  to 
establish  and  publish  its  own  complaint 
procedures. 

Paragraph  (b)  of  this  section  would 
provide  that  the  recipient’s  Equal 
Opportimity  Officer,  or  the  individual 
assigned  in  the  case  of  a  small  recipient 
other  than  a  service  provider,  would  be 
responsible  for  the  adoption  and 
publication  of  the  procedures  and  for 
ensuring  that  the  procedures  are 
followed. 

Paragarph  (c)  of  this  section  would 
require  the  recipient  to  provide  written 
notification  to  ffie  complainant  of  the 
resolution  of  any  complaint  alleging 
violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  part  processed  under  this  section. 
The  notification  should  include  the  right 
to  file  a  complaint  with  the  Director. 

26.  Section  34.43  Complaints  and 
Investigations 

This  section  would  delineate 
complaint  and  investigation  procedures, 
which  are  applicable  to  entities 
operating  programs  and  activities,  as 
provided  in  subpart  A.  and  to  recipients. 
Paragraph  (b)  of  this  section  would 
provide  that  any  person  applying  for, 
participating  in  or  employed  by  an 
entity  operating  a  program  or  activity 
who  believes  that  he  or  she  or  any 
specific  class  of  individuals  has  been  or 
is  being  subjected  to  discrimination 
prohibited  by  JTPA  and  this  part  may 
file  a  written  complaint  with  the 
Director.  This  paragraph  would  provide 
that,  in  the  case  of  recipients,  a 
complainant  would  have  the  option  of 
filing  the  complaint  either  with  the 
Director,  or  with  the  recipient 
Paragraph  (c)  of  this  section  would 
provide  that  the  complaint  must  be  filed 
within  180  days  of  the  .alleged 
discriminatory  act  This  time  period  may 
be  extended  by  the  Director  for  good 
cause  shown. 

Paragraph  (d)  of  this  section  would 
provide  that,  if  the  complainant  files  the 
complaint  with  the  recipient,  he  or  she 
would  be  obligated  to  wait  60  days 
before  filing  a  complaint  (alleging  the 
same  violation)  with  the  Director.  The 
60-day  period  is  intended  to  give  the 
recipient  an  opportunity  to  resolve  the 
complaint.  If,  after  60  days,  the 
complainant  receives  no  response  to  or 
resolution  of  the  complaint,  the 
complainant  would  have  30  days  from 
the  end  of  the  60-day  period  to  file  the 
complaint  with  the  Directorate. 
Paragraph  (d)  would  further  provide  that 
if  the  resolution  of  a  complaint 
processed  in  accordance  with  S  34.42  of 


this  part  is  not  satisfactory  to  the 
complainant,  the  complainant  or  his  or 
her  representative  may  file  a  complaint 
with  the  Director  within  30  days  of  the 
date  of  the  complainant’s  receipt  of  the 
recipient’s  resolution.  This  30-day  time 
limit  may  be  extended  by  the  Director 
for  good  cause  shown,  e.g.,  the 
complainant  was  not  informed  of  his/ 
her  right  to  file  with  the  Directorate 
within  30  days.  Any  complaint  filed  with 
the  recipient,  and  any  action  taken 
thereunder,  would  be  subject  to  the 
recordkeeping  and  reporting 
requirements  of  §  34.24  of  this  part. 

Paragraph  (e)  of  this  section  would 
prescribe  the  contents  of  complaints. 
Complaints  would  be  required  to  be 
filed  in  writing  and  signed  by  the 
complainant  or  his  or  her  authorized 
representative.  This  Paragraph  would 
also  require  that  the  complaint  contain 
the  complainant’s  ncune  and  address; 
identify  the  respondent’s  name  and 
address;  and  describe  the  complainant's 
allegations  in  sufficient  detail  to  allow 
the  Director  or  the  recipient,  as 
appropriate,  to  determine  whether  the 
Directorate  or  the  respondent  has 
jurisdiction  over  the  complaint  and 
whether  the  complaint  has  apparent 
merit.  “Apparent  merit’’  means,  in  this 
context,  that  the  allegations  of  the 
complaint,  if  true,  would  violate  the 
nonffiscrimination  and  equal 
opportunity  provisions  of  JTPA. 
Complaints  filed  on  behalf  of  classes  or 
third  parties  would  be  required  to 
describe  or  to  identify  (by  name,  if 
possible)  the  alleged  victims  of  the 
discrimination. 

Paragraph  (f)  of  this  section  would 
require  a  recipient  to  notify  the 
complainant,  in  writing,  when  it  has 
determined  that  it  does  not  have 
jurisdiction  over  a  complaint  that 
alleges  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part.  The  complainant  would  have  30 
days  after  the  notification  of  the 
determination  to  file  a  complaint  with 
the  Director. 

Paragraph  (g)(3)  of  this  section  would 
also  provide  that  the  Director  may  issue 
a  subpoena,  as  authorized  by  section 
163(c)  of  JTPA,  directing  the  person 
named  therein  to  appear  and  give 
testimony  and/or  produce  documentary 
evidence,  before  a  designated 
representative,  relating  to  the  complaint 
being  investigated.  All  individual 
complaints,  as  distinguished  from  class 
Emd  pattern  or  practice  complaints, 
solely  alleging  employment 
discrimination  on  a  ground  covered  by 
this  part  and  by  title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  the 
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Equal  Pay  Act  of  1963,  as  amended,  or 
the  Age  Discrimination  in  Employment 
Act  of  1967,  as  amended,  would,  prior  to 
being  accepted  for  investigation  by  DCR 
under  §  34.43(h)  of  this  part,  be  referred 
to  the  EEOC  for  processing  under 
procedures  for  employment 
discrimination  complaint  referrals  found 
at  29  CFR  part  1^.  Under  these 
procedures,  EEOC  would  investigate 
and  attempt  to  conciliate  the  complaint. 
Where  conciliation  was  unsuccessful, 
EEOC  would  notify  DCR  of  the  results  of 
its  investigation.  Although  the 
Directorate  defers  to  E^)C  for  the 
investigation  and  conciliation  of  “joint” 
complaints  (i.e.,  complaints  over  which 
both  the  Directorate  and  EEOC  have 
jurisdiction),  to  avoid  duplication  of 
effort,  it  retains  jurisdiction  over  the 
case  and  may  issue  its  own  decision 
where  the  matter  has  not  been  resolved 
through  a  negotiated  settlement  or 
conciliation  agreement 

Complaints  Hied  with  die  Directorate 
by  participants  that  allege  a  violation  of 
the  nondiscrimination  a^  equal 
opporhmity  provisions  of  JTPA  and  this 
part  on  the  ground  of  age  will  be 
processed  by  the  Directorate  in 
accordance  with  procedures  set  forth  by 
the  Department  of  Health  and  Hum^n 
Services  (HHS)  in  45  CFR  90.43(c). 
Currently,  HHS  requires  that  all  such 
complaints  be  referred  to  the  Federal 
Mediation  and  Conciliation  Service. 

Paragraph  (j)  of  this  section  would 
provide  that  at  the  conclusion  of  a 
complaint  investigation,  the  parties  to 
the  complaint  would  be  notified  of  the 
specific  findings  of  the  investigation 
and,  where  reasonable  cause  is  found, 
the  recommendations  for  achieving 
resolution.  In  cases  where  reasonable 
cause  is  found,  this  notification  would 
represent  the  Initial  Determination  of 
the  Directorate,  €uid  the  respondent 
would  be  offered  an  opportunity  to 
engage  in  voluntary  resolution 
negotiations. 

Pursuant  to  §  34.45(a)  of  this  part,  the 
Governor  would  be  notified  and  would 
be  responsible  for  attempting  to  secure 
resolution  within  45  days  of  receipt  of 
the  Initial  Determination  (see  Item  28).  A 
no  cause  determination  would  represent 
the  final  action  of  the  Department. 

27.  Section  34.44  Corrective  and 
Remedial  Action 

This  section  would  describe  the 
corrective  or  remedial  action  (or  both) 
that  would  be  sought  by  the  Directorate 
in  cases  where  a  Notice  to  Show  Cause 
was  issued  pursuant  to  §  34.41  of  this 
part,  or  a  compliance  review  or 
complaint  investigation  disclosed  a 
violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 


this  part  Generally,  this  section  would 
require  that  the  entity  operating  the 
program  or  activity  take  action  to 
correct  the  violation  and  ensure  that  the 
violation  did  not  recur.  In  addition,  this 
section  would  provide  that  the 
Directorate  would  seek  to  ni^e  whole 
relief  where  dmcrimination  had  been 
identified.  Make  whole  relief  would 
include,  as  appropriate,  back  pay  or 
other  monetary  relief,  hire  or 
reinstatement,  retroactive  seniority, 
promotion,  benefits,  or  other  services 
discrhninatorily  denied.  Back  pay  would 
not  accrue  from  a  date  more  than  two 
years  prior  to  the  filing  of  the  complaint 
or  the  initiation  of  the  compliance 
review.  Monetary  relief  may  not  be  paid 
from  Federal  funds. 

28.  Section  34.45  Notice  of  Violation; 
Conciliation  Agreements 

This  section  would  provide  for  the 
notification  of  the  recipient  when  the 
Director  determines  that  a  violation  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  has  occurred.  Such  notification 
would  be  through  a  Letter  of  Findings 
pursuant  to  §  34.40  of  this  part,  a  Notice 
to  Show  Cause  pursuant  to  $  34.41  of 
this  part,  or  an  Initial  Determination 
pursuant  to  §  34.43  of  this  part.  In  the 
case  of  a  Letter  of  Findings  or  an  Initial 
Determination,  the  recipient  would  have 
45  days  to  come  into  compliance.  (See 
§§  34.40  and  34.43  of  this  part.)  In  the 
case  of  a  Notice  to  Show  Cause,  the 
recipient  would  have  30  days  to  come 
into  compliance,.  (See  S  34.41  of  this 
part.) 

Paragraph  (a)(1)  of  this  section  would 
apply  when  the  violation  occurs  at  the 
State-ofiice  level.  In  such  a  case  the 
Directorate  would  notify  the  Governor 
of  the  violation,  through  a  Letter  of 
Findings,  a  Notice  to  Show  Cause  or  an 
Initial  Determination  as  appropriate. 
Pursuant  to  §S  34.40,  34.41  and  34.43  of 
this  part,  the  notice  would  include  a 
determination  by  the  Director  whether  a 
Conciliation  Agreement  was  necessary. 

Paragraph  (a)(2)  of  this  section  would 
apply  when  the  violation  occurred 
within  a  State  program  as  defined  in 
§  34.2  of  this  part,  but  below  the  State- 
office  level.  In  such  a  case,  the 
Directorate  would  notify  both  the 
Governor  and  the  violating  subrecipient. 
The  Governor  wo\ild  be  dh^ed  to 
attempt  to  secure  compliance  within  45 
days  of  receipt  of  the  letter  of  Findings 
or  the  Initial  Determination,  or  30  days 
from  receipt  of  the  Notice  to  Show 
Cause.  These  time  periods  may  be 
extended  by  the  Dh^tor  for  good  cause 
shown.  The  Governor  would  secure 
compliance  by  ensuring  that  the 
violating  subrecipient  has  corrected  the 


violation(s)  and/or  by  entering  into  a 
Conciliation  Agreement  with  ffie 
violating  subrecipient.  The  appropriate 
means  by  which  the  violation  should  be 
corrected  would  be  determined  by  the 
Director  and  made  a  part  of  the  Letter  of 
Findings,  Notice  to  Show  Cause,  or 
Initial  Determination.  If  successful  in 
securing  voluntary  compliance,  the 
Governor  would  provide  the  Director 
vkrith,  as  appropriate,  a  copy  of  the 
Conciliation  Agreemeht  or  a  written 
assurance,  with  supporting 
documentation,  that  the  corrective  or 
remedial  actions  had  been  completed. 
The  Agreement  or  assurance  would  be 
subject  to  disapproval  by  the  Director  if 
it  does  not  provide  for  the  adequate 
correction  of  all  cited  violations  and 
reasonable  assurance  that  the 
violation(s)  would  not  recur.  When 
unable  to  secure  voluntary  compliance 
within  45  days,  or  30  days  in  the  case  of 
a  Notice  to  Show  Cause,  the  Governor 
would  so  notify  the  Director. 

Paragraph  (b)  of  this  section  would 
apply  to  National  programs  as  defined 
in  §  34.2  of  this  part  11118  paragraph 
would  provide  that  where  the  Director 
has  determined  that  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  has  occurred  in  a  Nafional  Program, 
he  or  she  shall  notify  the  recipient  by 
issuing  a  Letter  of  Findings,  Notice  to 
Show  Cause  or  Initial  Determination, 
pursuant  to  §§  34.40,  34.41  or  34.43, 
respectively  of  this  part.  The  paragraph 
would  further  provide  that  the  Director 
may  secure  compliance  with  the 
nondiscrimination  euid  equal 
opportunity  provisions  of  JTPA  and  this 
part  through  the  execution  of  a 
Conciliation  Agreement. 

Paragraph  (d)  of  this  section  would 
describe  the  contents  of  Conciliation 
Agreements. 

29.  Section  34.46  Final  Determination 

This  section  would  delineate  the 
circumstances  under  which  the  Director 
shall  conclude  that  compliance  cannot 
be  secured  through  informal  means. 
Upon  so  concludhig,  the  Director  may: 
issue  a  Final  Determination,  refer  the 
matter  to  the  Attorney  General,  or  take 
such  other  action  as  may  be  provided  by 
law.  A  Final  Determination,  if  issued, 
would  indicate  that  attempts  at 
achieving  voluntary  compliance  have 
been  unsuccessful,  would  specify  those 
matters  still  in  dispute,  would  list  any 
modifications  to  the  findings  amd 
conclusions  in  the  Letter  of  Findings, 
Show  Cause  Notice  or  Initial 
Determination,  would  establish  the 
Governor's  liability,  if  any,  piirsuant  to 
S  34.32  of  this  part,  would  describe  the 
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required  corrective  or  remedial  action, 
would  identify  the  sanctions  that  could 
be  invoked  upon  a  final  finding  of 
noncompliance,  and  would  offer  an 
opporhmity  for  a  hearing  before  an 
Administrative  Law  Judge.  Paragraph 
(d)  of  this  section  would  provide  that  the 
Director  shall  notify  the  Departmental 
granting  agency  when  a  compliance 
review  or  complaint  investigation 
results  in  a  finding  of  noncompliance. 

30.  Section  34.47  Notice  to  the 
Assistant  Attorney  General 

Under  this  section,  DCR  would  notify 
the  Assistant  Attorney  General  of  each 
finding  of  noncompliance. 

30.  Section  34.38  Notification  of  Breach 
of  Conciliation  Agreement 

This  section  would  provide  for  a 
notification  to  the  Governor  and/or  the 
recipient  when  a  breach  of  a 
Conciliation  Agreement  occurred.  This 
Notification  would  specify,  among  other 
things,  the  efforts  made  to  achieve 
voluntary  compliance  and  indicate  that 
those  efforts  have  been  unsuccessfiil, 
identify  the  specific  provisions  of  the 
Conciliation  Agreement  violated  by  the 
recipient,  and  determine  liability  and 
establish  a  debt.  The  Notification  also 
would  offer  the  recipient  the  opportunity 
for  a  hearing.  This  section  would  also 
provide  for  notification  to  the 
appropriate  granting  agency. 

Subpart  E— Federal  Procedures  for 
Effecting  Compliance 

31.  Section  34.50  General 

The  proposed  regulations  would 
provide  that,  after  a  Final  Determination 
or  Notification  of  Breach  of  a 
Conciliation  Agreement  has  been  issued, 
compliance  may  be  effectuated  by  the 
termination  or  suspension  of  financial 
assistance  under  JTPA  (after  an 
opportunity  for  a  hearing),  referral  to 
DOJ,  deferral  of  new  JTPA  grants,  or  any 
other  means  authorized  by  law.  (See 
also  Item  34  below.) 

32.  Section  34.51  Hearings 

This  section  would  provide  that,  prior 
to  initiation  of  enforcement  procedures 
against  a  noncomplying  grant  applicant, 
entity  operating  a  program  or  activity,  or 
recipient,  the  Department  must  ofi’er  that 
grant  applicant,  entity  operating  a 
program  or  activity,  or  recipient  the 
opportunity  to  request  a  hearing  by 
filing  an  answer  to  the  Directorate's 
Final  Determination  or  Notification  of 
Breach  of  a  Conciliation  Agreement.  If  a 
hearing  is  waived,  the  Final 
Determination  or  Notification  of  Breach 
of  a  Conciliation  Agreement  would 


become  the  Department's  Final 
Decision. 

The  section  would  further  provide  the 
substantive  procedures  and  standards  to 
be  observed  in  the  scheduling  and 
conduct  of  hearings.  In  particular, 

§  34.51(d)(2)  of  this  part  would  provide 
that  the  Rules  of  Evidence  issued  by  the 
Department's  Office  of  Administrative 
Law  Judges,  29  CFR  part  18,  would  be 
applicable  to  proceedings  under  this 
part. 

33.  Section  34.52  Decisions  and  Post- 
Termination  Proceedings 

After  a  hearing  before  an 
Administrative  Law  Judge,  the  entire 
record  would  be  certified,  along  with 
recommended  findings  and  conclusions 
and  a  decision  and  order,  to  the 
Secretary  for  the  Final  Decision.  If  no 
exceptions  are  filed  within  45  days  of 
receipt,  the  Administrative  Law  Judge's 
initial  decision  would  become  the  Final 
Decision  and  Order  of  the  Secretary.  If 
exceptions  are  filed,  the  other  party  to 
the  proceedings  would  be  permitted  45 
days  to  reply.  TTiereafter,  the  Secretary 
would  have  30  days  to  accept  the  case 
for  review.  If  the  case  is  accepted  for 
review  by  the  Secretary,  the  ^cretary's 
decision  would  have  to  be  issued  within 
180  days  from  such  acceptance.  If  the 
Secretary  does  not  accept  the  case  for 
review,  or  fails  to  issue  a  Final  Decision 
and  Order  within  180  days,  the  initial 
decision  and  order  of  the  Administrative 
Law  Judge  would  become  the  Final 
Decision  and  Order  of  the  Secretary. 

The  Final  Decision  and  Order  would 
constitute  final  agency  action. 

Any  grant  applicant  or  recipient 
adversely  affected  by  a  Final  Decision 
and  Order  issued  under  these 
regulations,  that  has  remedied  the 
discriminatory  practices  or  taken  the 
required  remedial  or  corrective  actions, 
would  be  permitted  to  petition  the 
Director  to  restore  its  eligibility  to 
receive  Federal  financial  assistance.  The 
Director  would  examine  the  grant 
applicant's  or  recipient's  compliance 
with  the  Final  Decision  and  Order  and 
with  the  requirements  of  this  part.  If  the 
Director  determines  that  the 
requirements  imposed  by  the  Final 
Decision  and  Order  and  this  part  have 
been  satisfied,  eligibility  would  be 
restored.  The  Director  would  issue  a 
written  decision  regarding  restoration  of 
eligibility. 

Within  30  days  of  its  receipt  of  the 
Director's  decision  denying  restoration 
of  eligibility,  a  recipient  would  be 
entitled  to  file  a  petition  for  review  of 
the  decision  by  the  Secretary,  setting 
forth  the  grounds  for  the  recipient's 
objection  to  the  Director’s  decision.  The 
section  also  provides  that  the  Director 


may  file  a  response  to  the  petition 
wi^in  14  days.  The  Secretary  would 
issue  the  final  agency  decision  denying 
or  granting  the  recipient's  request  for 
restoration  to  eligibility. 

34.  Section  34.53  Suspension, 
Termination.  Denial.  Discontinuance  of 
Federal  Financial  Assistance  Under 
JTPA:  Alternate  Funds  Disbursal 
Procedure 

This  section  would  set  forth  the 
conditions  and  procedures  to  effect 
suspension,  termination,  denial  or 
discontinuance  of  Federal  financial 
assistance  under  JTPA  to  the  particular 
political  entity  or  part  thereof,  or  the 
recipient  (or  grant  applicant)  found  to  be 
in  noncompliance.  Under  paragraph  (b) 
the  Department  would  be  permitted  to 
disburse  funds  which  have  been 
withheld  from  a  recipient  found  to  be  in 
violation  of  this  part  to  an  alternate 
recipient  that  can  demonstrate  the 
ability  to  comply  with  these  regulations 
and  to  achieve  JTPA  goals. 

rv.  Regulatory  Procedures 

Executive  Order  12291 

The  Department  of  Labor  has 
determined  that  this  proposed  rule  is  not 
a  “major  rule’’  under  Executive  Order 
12291.  It  is  not  likely  to  result  in:  (1)  An 
annual  effect  on  the  economy  of  ^00 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  State-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  proposed  rule  does  not 
substantively  change  the  existing 
obligation  of  recipients  or  entities 
operating  programs  or  activities  to  apply 
a  policy  of  nondiscrimination  and  equal 
opportimity  in  employment  or  services. 
TTiis  proposed  rule  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
Accordingly,  a  regulatory  flexibility 
'analysis  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  001  et  seq.)  is 
not  required  for  this  rulemaking. 

Paperwork  Reduction  Act 

The  proposed  rule  establishes  new 
recordkeeping  provisions  that  did  not 
previously  exist.  Currently,  recipients  of 
Federal  financial  assistance  under  JTPA 
are  required  to  retain  records  for  a 
period  of  three  years  only  as  they  relate 
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to  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  proposed  rule  would  extend  this 
requirement  to  include  all  records.  DCR 
proposes  this  change  because  it  believes 
that  to  monitor  and  enforce  provisions 
of  JTPA  and  this  part  effectively,  it  must 
be  assured  that  it  can  obtain  all  of  the 
necessary  records  of  a  recipient.  The 
extension  of  the  three  year  requirement 
to  all  records  is  necessary  to  provide 
reasonable  assurance  that  relevant 
records  will  be  available  during  a 
compliance  review.  In  addition,  the 
proposed  rule  would  extend  the 
requirement  for  a  written  Methods  of 
Administration  to  State  Employment 
Security  Agencies. 

The  recordkeeping  burdens  relating  to 
assurances  (§  34.20);  applicant,  eligible 
applicant,  participant,  and  terminee 
data  (§§  34.24  and  34.31);  and 
compliance  information — reporting  and 
compliance  reports  (§  34.40)  have 
already  been  approved  by  OMB  under 
OMB  Approval  No.  1225-0048, 
expiration  date:  November  30, 1993. 
However,  the  recordkeeping  burdens 
associated  with  this  rule  will  be  greatly 
reduced  from  those  contained  in  the 
submission  approved  by  OMB.  OCR’s 
use  of  ETA’s  newly  developed  JTPA 
Management  Information  System  (JTPA 
MIS)  will  eliminate  any  duplication  of 
DCR  and  ETA  recordkeeping 
requirements.  Recipients'  compliance 
with  the  JTPA  MIS  will  generally  fulfill 
the  recordkeeping  requirements 
contained  in  Actions  34.24  and  34.31 
regarding  applicant,  eligible  applicant, 
participant,  and  terminee  data. 

In  order  to  provide  a  coherent 
recordkeeping  package,  those 
recordkeeping  requirements  already 
approved,  including  those  now  part  of 
the  new  JTPA  MIS,  as  well  as  the  new 
information  collection  requirements 
contain  in  this  proposed  rule  (29  CFR 
34.20,  34.24,  34.31,  34.33)  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  as  one  recordkeeping 
package  for  review  pursuant  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.).  Public 
reporting  burden  for  these  collections  of 
information  (§§  34.20,  34.24,  34.31,  34.40) 
is  estimated  to  average  32  hours  per 
annum,  per  respondent,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Public 
recordkeeping  burden  for  collections  of 
information  pursuant  to  §  34.33  Methods 
of  Administration  is  a  one-time 
occurrence  and  is  estimated  to  average  3 
hours  for  JTPA  recipients  with  an 


existing  MOA;  10  hours  for  recipients 
who  wish  to  add  their  SESA  operations 
to  their  existing  MOA;  and  20  hours  for 
SESAs  who  are  developing  an  initial 
MOA. 

Comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  sent  directly  to  the  Office  of 
Information  Management,  Department 
of  Labor,  room  N-1301,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  The  Department  welcomes 
suggestions  on  all  aspects  of  the  burden 
associated  with  this  NPRM.  However,  it 
is  particularly  interested  in  receiving 
comments  on  the  addition  of  applicant 
information  to  the  new  JTPA  MIS,  as 
well  as  suggestions  on  alternative,  cost 
effective,  methods  of  collecting  and 
maintaining  information  on  the  total 
JTPA  applicant  pool.  Respondents  are 
requested  to  include  in  their  suggestions 
an  explanation  of  how  their  proposed 
alternative  methods  will  reasonably 
guard  against  discrimination  with  regard 
to  determinations  of  eligibility  for  JTPA 
services. 

Request  for  Comments  on  Cost  Benefit, 
Economic,  and  Other  Issues 

Comments  are  sought  concerning  the 
nature  of  any  costs,  other  than  those 
involved  in  satisfying  recordkeeping 
obligations,  that  may  result  from  this 
proposed  rule.  Comments  are  also 
sought  regarding  how  the  benefits  of  this 
rule  (i.e.,  the  implementation  of  legally- 
required  nondiscrimination  and  equal 
opportunity  provisions)  may  be 
quantified  for  the  purposes  of  cost 
benefit  analysis. 

The  Directorate  would  also  be 
interested  in  any  comments  concerning 
the  proposed  complaint  processing 
provision  at  section  34.42,  which  would 
provide  that  complainants  may  file 
either  with  the  recipient  or  directly  with 
the  Directorate. 

The  proposed  rule  would  limit 
administrative  burdens  on  service 
providers  by  exempting  them  from  the 
requirement  to  establish  their  own 
discrimination  complaint  processing 
procedures.  This  exemption  should 
minimize  the  economic  impact,  if  any, 
on  those  service  providers  who  are  also 
small  businesses.  In  addition,  the 
proposed  rule  waives  the  requirement 
that  small  recipients  and  service 
providers  designate  an  Equal 
Opportunity  Officer.  Since  the  category 
of  small  recipients  includes  both  small 
businesses  and  governmental  entities, 
the  waiver  of  this  requirement  should 


lessen  any  administrative  burden  on 
small  businesses.  The  Directorate  is 
interested  in  learning  if  there  are 
additional  steps  that  can  or  should  be 
taken  to  minimize  further  any  economic 
burden  for  small  businesses. 

The  proposed  rule  does  not 
substantively  change  the  existing 
obligations  of  recipients.  However,  the 
proposed  rule  does  provide  that  the 
Director  may  request  certain 
information  from  grant  applicants,  as 
needed  to  determine  whether  or  not  the 
grant  applicant,  if  funded,  would  be  able 
to  comply  with  this  part  and  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA.  To 
determine  the  feasibility  of  this 
provision,  the  Directorate  specifically 
requests  comments  on:  (1)  The  number 
of  grant  applications  that  are  generally 
received  and  processed  by  the  State 
JTPA  system;  (2)  the  types  of  records 
and  data  currently  collected  of  grant 
applicants,  as  well  as  the  types  of 
records  and  data  currently  maintained 
by  grant  applicants  and  the  length  of 
time  such  information  is  typically 
retained;  (3)  the  burdens,  if  any,  that 
may  result  from  this  provision;  and  (4) 
whether  the  recordkeeping  obligations 
pertaining  to  recipients  should  also  be 
applicable  to  grant  applicants. 

List  of  Subjects  in  29  CFR  Part  34 

Administrative  practice  and 
procedure.  Aged,  Aliens,  Civil  rights. 
Equal  educational  opportunity.  Equal 
employment  opportunity.  Grant 
programs.  Individuals  with  disabilities. 
Investigations,  Reporting  and 
recordkeeping  requirements. 

Signed  at  Washington,  D.C.,  this  13th  day 
of  October,  1992. 

Lynn  Martin, 

Secretary  of  Labor. 

Accordingly,  title  29,  subtitle  A  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  part  34  to  read 
as  set  forth  below: 

PART  34— [AMENDED] 

Implementation  of  the 
Nondiscrimination  and  Equal 
Opportunity  Requirements  of  the  Job 
Training  Partnership  Act  of  1982,  as 
amended  (JTPA). 

Subpart  A— General  Provisions 

34.1  Purpose;  application. 

34.2  Definitions. 

34.3  Discrimination  prohibited. 

34.4  Specific  discriminatory  actions 
prohibited  on  the  ground  of  race,  color, 
religion,  sex,  national  origin,  age, 
political  affiliation  or  belief,  citizenship, 
or  participation  in  JTPA. 
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34.5'  Specific  discriminatory  actions 

prohibited  on  the  ground  of  disability. 

34.6  Communications  with  individuals  with 
disabilities. 

34.7  Employment  practices. 

34.8  Intimidation  and  retaliation  prohibited. 

34.9  Designation  of  responsible  office; 
rulings  and  interpretations. 

34.10  Access  to  information;  confidentiality. 

34.11  Effect  of  other  obligations  or 
limitations. 

34.12  Delegation  and  coordination. 

Subpart  B—Recordkeeping  wtd  Other 
Affirmative  Obligations  of  Recipients 

34.20  Assurance  required;  duration  of 
obligation;  covenants. 

34.21  Equitable  services. 

34.22  Designation  of  Equal  Opportunity 
Officer. 

34.23  Dissemination  of  policy. 

34.24  Data  and  information  collection; 
confidentiality. 

Subpart  C— Governor’s  ResponsibWties  to 
Implentent  the  Nondiscrimination 
Requirements  of  JTPA 

34.30  Application. 

34.31  Recordkeeping. 

34.32  Oversight  and  liability. 

34.33  Methods  of  Administration. 

34.34  Monitoring. 

Subpart  D— Compliance  Procedures 

34.40  Compliance  reviews. 

34.41  Notice  to  Show  Cause. 

34.42  Adoption  of  discrimination  complaint 
processing  procedures. 

34.43  Complaints  and  investigations. 

34.44  Corrective  and  remedial  action. 

34.45  Notice  of  violation;  Conciliation 
Agreements. 

34.46  Final  Determination. 

34.47  Notice  to  the  Assistant  Attorney 
General. 

34.48  Notification  of  Breach  of  Conciliation 
Agreement. 

Subpart  E— Federal  Procedures  For 
Effecting  Compliance 

34.50  General. 

34.51  Hearings. 

34.52  Decision  and  post-termination 
proceedings. 

34.53  Suspension,  termination,  denial  or 
discontinuance  of  Federal  Bnancial 
assistance  under  JTPA;  alternate  funds 
disbursal  procedure. 

Authority:  20  U.S.C.  1681;  29  U.S.a  794, 
1501, 1551, 1573, 1574, 1575, 1576, 1577, 1578, 
1579;  42  U.S.C.  2000d  et  seq.,  6101. 

Subpart  A— General  Provisions 

§  34.1  Purpose;  application. 

(a)  Purpose.  The  Job  Training 
Partnership  Act  of  1982,  as  amended 
(JTPA),  prohibits  discrimination  on  the 
grotmd  of  race,  color,  religion,  sex, 
national  origin,  age,  disability,  political 
affiliation  or  belief,  and  for  beneficiaries 
only,  citizenship  or  participation  in 
JTPA.  The  purpose  of  this  Part  is  to 
provide  uniform  procedures  for 
implementing  the  equal  opportunity  and 


nondiscrimination  provisions  of  the 
JTPA. 

(b)  Application  of  Subpart  A  of  this 
part.  (1)  Subpart  A  of  this  part  outlines 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA,  which 
apply  to  any  recipient  and  to  any  other 
entity  operating  a  program  or  activity  as 
defmed  by  §  34.2.  Unless  otherwise 
provided,  references  to  an  entity 
operating  a  program  or  activity  shall  be 
understood  to  include  recipients. 

(2]  Subpart  A  of  this  part  also  applies 
to  the  employment  practices  of  a 
recipient  and  to  any  other  entity 
operating  a  program  or  activity,  as 
provided  in  §  34.7.  However,  compliance 
with  these  regulations  does  not  affect,  in 
any  way,  any  obligation  that  a  recipient 
or  any  other  entity  operating  a  program 
or  activity  may  have  to  comply  with 

-  Executive  Order  11246,  as  amended, 
section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  793),  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended  (38 
U.S.C.  4212],  and  their  respective 
implementing  regulations,  or  the  Equal 
Pay  Act  of  1963,  as  amended  (29  U.S.C. 
206d),  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended  (42  U.S.C.  2000e  et 
seq.],  the  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended 
(29  U.S.C.  621],  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20 
U.S.C.  1681],  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12101 
et  seq.]  and  regulations  implementing 
those  Acts. 

(3]  The  procedures  outlined  in  subpart 
D  of  this  part,  §§  34.43  through  34.48,  are 
applicable  to  complaints  filed  pursuant 
to  the  equal  opportunity  and 
nondiscrimination  provisions  of  subpart 
A  of  this  part.  These  procedures  apply 
to  such  complaints  filed  against 
recipients  or  any  other  entities  operating 
a  program  or  activity. 

(4]  Entities  operating  programs  or 
activities,  exclusive  of  recipients 
compl3nng  with  this  part,  remain  subject 
to  the  Department’s  nondiscrimination 
regulations  at  29  CFR  parts  31  and  32.  bi 
addition,  such  entities  that  are  also' 
public  entities  or  public 
accommodations  as  defined  by  Titles  II 
and  III  of  the  ADA  should  be  aware  of 
obligations  imposed  pursuant  to  those 
Titles. 

(c]  Application  of  subparts  B,  C,  D,  E 
of  29  CFR  part  32.  (1]  In  addition  to  the 
general  requirements  of  Subpart  A  of  29 
CFR  part  32,  recipients  as  defined  in 
section  34.2  are  also  subject  to  the 
compliance  procedures  and  other 
affirmative  obligations  outlined  in 
subparts  B-E  of  29  CFR  part  32. 


(2]  A  recipient's  compliance  with  the 
rules  in  this  part  shall  satisfy  any 
obligation  the  recipient  may  have  to 
comply  with: 

(i]  the  Department  of  Labor's 
regulations  implementing  title  VI  of  the 
Civil  Rights  Act  of  1964,  as  amended  (29 
CFR  part  31]:  and 

(ii]  Subparts  A,  D  and  E  of  29  CFR 
part  32,  implementing  the  federally 
assisted  programs  provision  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended.  However,  the  recipient  shall 
continue  to  remain  subject  to  subparts  B 
and  C  and  appendix  A  of  29  CFR  part 
32. 

In  addition,  recipients  that  are  also 
public  entities  or  public 
accommodations  as  defined  by  titles  II 
and  III  of  the  ADA  should  be  aware  of 
obligations  imposed  pursuant  to  those 
Titles.  Further,  this  rule  does  not 
preempt  consistent  State  and  local 
requirements. 

(d]  Limitation  of  Application.  This 
part  does  not  apply  to: 

(1]  Programs  or  activities  funded  by 
the  Department  exclusively  under  laws 
other  than  JTPA; 

(2]  Contracts  of  insurance  or  guaranty; 

(3]  Federal  financial  assistance  to  a 
person  who  is  the  ultimate  beneficiary 
under  any  program: 

(4]  Federal  procurement  contracts, 
with  the  exception  of  contracts  to 
operate  or  provide  services  to  Job  Corps 
Centers;  and 

(5]  Federally  operated  Job  Corps 
Centers.  The  operating  Department  is 
responsible  for  enforcing  die 
nondiscrimination  and  equal 
opportunity  laws  to  which  these  Centers 
are  subject. 

(ej  To  the  extent  that  this  rule  imposes 
any  new  requirements,  it  is  not  intended 
to  have  retroactive  effect.  However,  the 
rule  generally  codifies  and  consolidates 
already  existing  nondiscrimination  and 
equal  opportunity  requirements. 

§34.2  Definitions. 

As  used  in  this  part,  the  term: 
Administrative  Law  Judge  means  a 
person  appointed  as  provide  in  5  U.S.C. 
3105  and  5  CFR  930.203  and  qualified 
under  5  U.S.C.  557  to  preside  at  hearings 
held  under  this  part. 

Applicant  means  the  person  or 
persons  who  make(s]  application  to 
receive  benefits  or  services  from  a 
recipient  of  Federal  financial  assistance 
under  JTPA.  See  also  the  definitions  of 
"Eligible  Applicant”  and  “Participant" 
in  this  Section. 

Applicant  for  employment  means  the 
person  or  persons  who  make(s] 
application  for  employment  with  a 
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recipient  of  Federal  financial  assistance 
under  JTPA. 

Application  for  assistance  means  the 
process  by  which  required 
documentation  is  provided  to  the 
Governor,  recipient,  or  Department  by  a 
prospective  recipient  prior  to  and  as  a 
condition  of  receiving  Federal  financial 
assistance  under  JTPA  (including  both 
new  and  continuing  assistance). 

Application  for  benefits  means  the 
process  by  which  written  information  is 
provided  to  a  recipient  by  prospective 
beneficiaries  prior  to  and  as  a  condition 
of  receiving  benefits  or  services  from  a 
recipient  of  financial  assistance  from  the 
Department  of  Labor  under  JTPA. 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General,  Civil  Rights 
Division,  United  States  Department  of 
Justice. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Administration 
and  Management,  United  States 
Department  of  Labor. 

Beneficiary  means  the  person  or 
persons  intended  by  Congress  to  receive 
benehts  or  services  from  a  recipient  of 
Federal  hnancial  assistance  under  JTPA. 

Citizenship:  See  “Discrimination  on 
the  ground  of  citizenship." 

Department  means  the  U.S. 
Department  of  Labor  (DOL)  including  its 
agencies  and  organizational  units. 

Director  means  the  Director, 
Directorate  of  Civil  Rights  (DCR),  Office 
of  the  Assistant  Secretary  for 
Administration  and  Management,  U.S. 
Department  of  Labor,  or  a  designee 
auAorized  to  act  for  the  Director. 

Directorate  means  the  Directorate  of 
Civil  Rights  (DCR),  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management,  U.S.  Department  of 
Labor. 

Disability  means,  with  respect  to  an 
individual,  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
such  individual;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
such  an  impairment. 

(l)(i)  The  phrase  physical  or  mental 
impairment  means — 

(A)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 
speech  organs),  cardiovascular, 
reproductive,  digestive,  genitourinary, 
hemic  and  lymphatic,  skin,  and 
endocrine; 

(B)  Any  mental  or  psychological 
disorder  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 


(ii)  The  phrase  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  contagious  and  noncontagious 
diseases  and  conditions  as  orthopedic, 
visual,  speech  and  hearing  impairments, 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HIV  disease 
(whether  symptomatic  or 
asymptomatic),  tuberculosis,  drug 
addiction,  and  alcoholism. 

(2)  The  phrase  major  life  activities 
means  functions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  The  phrase  has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
an  impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  the  entity  operating  the 
program  or  activity  as  constituting  such 
a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  entity 
operating  the  program  or  activity  as 
having  such  an  impairment. 

(5)  Consistent  with  the  recently 
enacted  Job  Training  Reform 
Amendments  of  1992,  this  part  uses  the 
term  “disability"  in  place  of  the  term 
“handicap,”  which  is  used  in  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  two  terms  are  intended  to  have 
identical  meanings. 

Discrimination  on  the  ground  of 
citizenship  means  a  denial  of 
participation  in  programs  or  activities 
financially  assisted  in  whole  or  in  part 
under  JTPA  to  persons  on  the  basis  of 
their  status  as  citizens  or  nationals  of 
the  United  States,  lawfully  admitted 
permanent  resident  aliens,  lawfully 
admitted  refugees  and  parolees,  or  other 
individuals  authorized  by  the  Attorney 
General  to  work  in  the  United  States. 

Eligible  applicant  means  an  applicant 
who  has  been  determined  to  be  eligible 
to  participate  in  a  JTPA-funded  program. 

Entity  means  any  corporation, 
partnership,  joint  venture, 
unincorporated  association,  or  State  or 
local  government,  and  any  agency, 
instrumentality  or  subdivision  of  such  a 


government.  See  also  definition  of 
“program  or  activity.” 

Facility  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock,  or 
other  real  or  personal  property  or 
interest  in  such  property. 

Federal  financial  assistance  under 
JTPA  means  any  grant,  cooperative 
agreement,  loan,  contract;  any  subgrant 
or  subcontract  made  with  a  recipient  of 
a  grant,  or  any  other  arrangement  by 
which  the  Department  provides  or 
otherwise  makes  available  assistance 
under  JTPA  in  the  form  of 

(1)  Funds,  including  funds  made 
available  for  the  acquisition, 
construction,  renovation,  restoration  or 
repair  of  a  building  or  facility  or  any 
portion  thereof; 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  or  personal  property  or  any 
interest  in  or  use  of  such  property, 
including: 

(i)  Transfers  or  leases  of  such 
property  for  less  than  fair  market  value 
or  for  reduced  consideration; 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  such  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government; 
or 

(iii)  Any  other  thing  of  value  by  way 
of  grant,  loan,  contract,  or  cooperative 
agreement. 

Governor  means  the  Chief  Elected 
Official  of  any  State  or  his  or  her 
designee. 

Grant  applicant  means  the  entity 
which  submits  the  required 
documentation  to  the  Governor, 
recipient,  or  the  Department,  prior  to 
and  as  a  condition  of  receiving  Federal 
financial  assistance  under  JTPA. 

Guideline  means  written 
informational  material  supplementing  an 
agency's  regulations  and  provided  to 
grant  applicants  and  recipients  to 
provide  program  specific  interpretations 
of  their  responsibilities  under  the 
regulations. 

Illegal  use  of  drugs  means  the  use  of 
drugs,  the  possession  or  distribution  of 
which  is  unlawful  under  the  Controlled 
Substances  Act.  Illegal  use  of  drugs 
does  not  include  the  use  of  a  drug  taken 
under  supervision  of  a  licensed  health 
care  professioneil,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law. 

Individual  with  a  disability  means  a 
person  who  has  a  disability,  as  defined 
in  this  section.  However,  individual  with 
a  disability  does  not  include  an 
individual  who  is  currently  engaging  in 
the  illegal  use  of  drugs,  when  an  entity 
operating  a  program  or  activity  acts  on 
the  basis  of  such  use.  This  limitation 
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should  not  be  construed  to  exclude  as 
an  "individual  with  a  disability"  an 
individual  who: 

(1)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  such  use; 

(2)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

(3)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not  engaging 
in  such  use,  except  that  it  shall  not  be  a 
violation  of  the  nondiscrimination 
provisions  of  the  JTPA  or  this  part  for  an 
entity  operating  a  program  or  activity  to 
adopt  or  administer  reasonable  policies 
or  procedures,  including  but  not  limited 
to  drug  testing,  designed  to  ensure  that 
an  individual  described  in  paragraph  (1) 
or  (2)  of  this  definition  is  no  longer 
engaging  in  the  illegal  use  of  drugs. 

With  regard  to  employment,  the  term 
"individual  with  a  disability"  does  not 
include  any  individual  who  is  an 
alcoholic  whose  current  use  of  alcohol 
prevents  such  individual  from 
performing  the  duties  of  the  job  in 
question  or  whose  employment,  by 
reason  of  such  current  alcohol  abuse, 
would  constitute  a  direct  threat  to 
property  or  the  safety  of  others. 

JTPA  means  the  Job  Training 
Partnership  Act  of  1982,  as  amended. 
Public  Law  97-300,  96  Stat.  1322  (29 
U.S.C.  1501  et  seq.],  including  the 
Nontraditional  Employment  for  Women 
Act  of  1991,  Public  Law  102-235, 105 
Stat.  1806  (29  U.S.C.  1501),  and  the  Job 
Training  Reform  Amendments  of  1992, 
Public  Law  102-367, 106  Stat.  1021. 

JTPA-funded program  means  a 
program,  operated  by  a  recipient  and 
funded  under  JTPA  for  provision  of 
services,  financial  aid,  or  other  benefit 
to  individuals  (including  but  not  limited 
to  education  or  training,  health,  welfare, 
housing,  social  service,  rehabilitation  or 
other  services,  whether  provided 
through  employees  of  the  recipient  or  by 
others  through  contract  or  other 
arrangements  with  the  recipient,  and 
including  work  opportunities  and  cash, 
loan  or  other  assistance  to  individuals], 
or  for  the  provision  of  facilities  for 
furnishing  services,  financial  aid,  or 
other  benefits  to  individuals.  It  also 
includes  services,  financial  aid,  or  other 
beneHts  provided  in  facilities  ... 
constructed  with  the  aid  of  Federal 
financial  assistance  under  JTPA.  It 
further  includes  services,  financial  aid, 
or  other  benefits  provided  with  the  aid 
of  any  non-JTPA  funds,  property,  or 
other  resources  required  to  be  expended 
or  made  available  for  the  program  to 


meet  matching  requirements  or  other 
conditions  which  must  be  met  in  order 
to  receive  the  Federal  Hnancial 
assistance  under  JTPA. 

Methods  of  Administration  means  the 
written  document  and  supporting 
documentation,  developed  pursuant  to 
§  34.33. 

National  Programs  means  programs 
receiving  Federal  funds  under  JTPA 
directly  from  the  Department.  Such 
programs  include,  but  are  not  limited  to, 
programs  funded  under  title  IV  of  JTPA, 
such  as  the  Migrant  and  Seasonal 
Workers  Programs,  Native  Americans 
Programs,  Job  Corps,  National  Activities 
and  such  Veterans’  Employment 
programs  funded  by  the  Department.  It 
also  applies  to  certain  programs  funded 
under  the  Nontraditional  Employment 
for  Women  Act, 

Noncompliance  means  a  failure  of  an 
entity  operating  a  program  or  activity  to 
comply  with  any  of  the  applicable 
requirements  of  this  part  or  JTPA. 

Participant  means  an  individual  who 
has  been  determined  to  be  eligible  to 
participate  in  and  who  is  receiving 
services  under  a  JTPA-funded  program. 

Parties  to  a  hearing  means  the 
Department  and  the  grant  applicant(s) 
or  entity(ies)  operating  a  program  or 
activity. 

Program  or  activity  means  all  the 
operations  of  a  recipient,  as  well  as  all 
the  operations  of: 

(1) (i)  A  department,  agency,  special 
purpose  district,  or  other  instrumentality 
of  a  State  or  local  government,  any  part 
of  which  is  extended  Federal  Hnancial 
assistance  under  JTPA;  or 

(ii)  In  the  case  of  assistance  to  a  State 
or  local  government,  the  entity  of  such 
State  or  local  government  that 
distributes  such  assistance  and  each 
such  department  or  agency  (and  each 
other  State  or  local  government  entity) 
to  which  the  assistance  is  extended; 

(2) (i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education,  any  part  of 
which  is  extended  Federal  Hnancial 
assistance  under  JTPA;  or  (ii)  A  local 
educational  agency  (as  deflned  in ' 
section  198(a)(10)  of  the  Elementary  and 
Secondary  Act  of  1965  (20  U.S.C. 
2891(12))),  a  system  of  vocational 
education,  or  other  school  system,  any 
part  of  which  is  extended  Federal 
flnancial  assistance  under  JTPA; 

(3) (i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  such  assistance  is  extended  to 
such  corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 


(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  Hnancial 
assistance  under  JTPA  is  extended,  in 
the  case  of  any  o^er  corporation, 
partnership,  private  organization,  or  sole 
proprietorship;  or 

J(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  Paragraph  (1),  (2), 
or  (3)  of  this  definition,  any  part  of 
which  is  extended  Federal  Hnancial 
assistance  under  JTPA. 

Prohibited  ground  means  any  basis, 
i.e.,  race,  color,  religion,  sex,  national 
origin,  age,  disability,  political  affiliation 
or  belief,  and  for  beneficiaries  only, 
citizenship  or  participation  in  JTPA, 
upon  which  it  is  illegal  to  deny  a  person 
the  benefits  of,  exclude  a  person  from 
participation  in,  or  subject  a  person  to 
discrimination  under  any  program  or 
activity. 

Qualified  individual  with  a  disability 
means: 

(1)  With  respect  to  employment,  an 
individual  with  a  disability  who,  with  or 
without  reasonable  accommodation,  is 
capable  of  performing  the  essential 
functions  of  the  job  in  question; 

(2)  With  respect  to  services,  an 
individual  with  a  disability  who  meets 
the  essential  eligibility  requirements  for 
the  receipt  of  such  services; 

(3)  With  respect  to  employment  and 
employment-related  training  programs, 
an  individual  with  a  disability  who 
meets  the  eligibility  requirements  for 
participation  in  JTPA  and  who,  with  or 
without  reasonable  accommodation,  is 
capable  of  performing  the  essential 
functions  of  the  job;  or  meets  the 
qualihcations  of  the  training  program. 

Recipient  means  any  entity  to  which 
Federal  flnancial  assistance  under  any 
title  of  JTPA.  as  amended,  is  extended 
directly  or  through  another  recipient 
(including  any  successor,  assignee,  or 
transferee  of  a  recipient),  but  excluding 
the  ultimate  beneflciaries  of  the  JTPA- 
funded  program.  "Recipient”  includes, 
but  is  not  limited  to:  Job  Corps  Centers 
and  Center  operators.  State  Employment 
Security  Agencies,  Governors  and  State- 
level  agencies  that  administer  JTPA 
funds,  SDA  grant  recipients.  Substate 
grant  recipients  and  service  providers, 
as  well  as  recipients  of  funds  under  title 
rv  of  JTPA. 

Respondent  means  the  grant 
applicant,  recipient  or  entity  operating  a 
program  or  activity  against  which  a 
complaint  has  been  filed  pursuant  to  this 
part. 
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SDA  grant  recipient  means  the  entity 
that  receives  fTPA  funds  for  a  service 
delivery  area  (SDA)  directly  from  the 
Governor. 

Secretary  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

Service  provider  means  the  operator 
of  any  JTPA-funded  program  that 
receives  funds  from  or  through  an  SDA 
grant  recipient  or  a  Substate  grantee. 

Small  recipient  means  a  recipient  who 
serves  fewer  than  15  beneficiaries,  and 
employs  fewer  than  15  employees  at  all 
times  during  a  grant  year. 

Solicitor  means  the  Solicitor  of  Labor, 
U.S.  Department  of  Labor,  or  his  or  her 
designee. 

State  means  the  individual  states  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  Wake  Island,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  Palau. 

State  Employment  Security  Agency 
(SESA)  means  the  State  agency  which, 
under  the  State  Administrator,  contains 
both  the  State  Employment  Service 
agency  (State  agmcy)  and  the  State 
unem^oyment  compensation  agency. 

State  Programs  means  programs 
funded  in  whole  or  in  part  under  JTPA 
wherein  the  Governor  and/or  State 
receives  and  disburses  the  grant  to  or 
through  SDA  grant  recipients  or 
Substate  grantees.  Such  programs 
include  but  are  not  Umit^  to  those 
programs  funded  in  whole  or  in  part 
under  titles  II  or  title  III  of  JTPA.  as 
amended.  “State  programs"  also 
includes  State  Employment  Security 
Agencies. 

Subrecipient  means  any  of  the  entities 
in  the  definition  of  “recipient”  to  which 
a  recipient  extends  or  passes  on  Federal 
Rnancial  assistance  under  JTPA.  SDA 
grant  recipients  and  Substate  grantees 
are  particular  forms  of  subrecipients.  A 
subrecipient  is  regarded  as  a  recipient  of 
Federal  Hnancial  assistance  under  }TPA 
and  has  all  the  duties  of  a  recipient  set 
forth  in  this  part,  unless  otherwise 
provided  in  this  part.  The  term 
“subrecipient"  iiicludes  local  offices  of  a 
State's  State  Employment  Security 
Agency. 

Substate  grantee  means  that  agency 
or  organization  selected  to  administer 
programs  pursuant  to  section  312(b)  of 
JTPA.  The  Substate  grantee  is  the  entity 
that  receives  title  II  funds  for  a  substate 
area  directly  from  the  Governor. 

§  34.3  DIscfhntnatton  prohibited. 

No  person  in  the  United  States  shaU, 
on  the  ground  of  race,  color,  religion. 


sex,  national  origin,  age,  disability, 
political  affiliation  or  belief,  and  for 
beneHciaries  only,  citizenship  or 
participation  in  JTPA,  be  excluded  from 
participation  in,  denied  the  benefits  of, 
or  otherwise  subjected  to  discrimination 
under  a  program  or  activity. 

§  34.4  Specific  cHecriminatory  actions 
proMbNed  on  ttw  ground  of  race,  color, 
religion,  sex,  national  origin,  age,  poWM 
affiliation  or  beNef,  citizanship,  or 
participation  in  JTPA. 

(а)  For  the  purposes  of  this  section, 
prohibited  ground  mesins  race,  color, 
religion,  sex,  national  origin,  age, 
political  affiliation  or  belief,  and  for 
beneficiaries  only,  citizenship  or 
participation  in  JTPA.  Any  entity 
operating  a  program  or  activity  shall 
not,  dire^y  or  through  contractuaL 
licensing,  or  other  arrangements,  on  a 
prohibited  ground: 

(1)  Deny  an  individual  any  service, 
financial  aid,  or  benefit  provided  under 
the  program  or  activity; 

(Z)  Provide  any  service,  financial  aid, 
or  beneBt  to  an  individual  which  is 
different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program  or  activity: 

(3)  Subject  an  individual  to 
segregation  or  separate  treatment  in  any 
matter  related  to  his  or  her  receipt  of 
any  service,  financial  aid,  or  benefit 
under  the  program  or  activity: 

(4)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving 
any  service,  financial  aid,  or  benefit 
under  the  program  or  activity: 

(5)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
or  she  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirement  or  condition  for  any 
service,  financial  aid,  function  or  benefit 
provided  under  the  program  or  activity; 

(б)  Deny  an  individual  with  respect  to 
any  opportunity  to  participate  in  the 
program  or  activity,  or  afforded  him  or 
her  an  opportunity  to  do  so  which  is 
different  from  that  afforded  others  under 
the  program  or  activity; 

(7)  Deny  an  individual  the  opportunity 
to  participate  as  a  member  of  a  planning 
or  advisoiy  body  which  is  an  integral 
part  of  the  program  or  activity; 

(8)  Aid  or  perpetuate  discrimination 
by  providing  significant  assistance  to  an 
agency,  organization,  or  person  that 
discriminates  on  a  prohibited  ground  in 
providing  any  service,  financial  aid,  or 
benefit  to  applicants  or  participants  in 
the  program  or  activity; 

(9)  Refuse  to  accommodate  a  person’s 
religious  practices  or  beliefs,  unless  to 
do  so  would  result  in  undue  hardship:  or 


(10)  Otherwise  limit  on  a  prohibited 
ground  an  individual  in  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  service,  or  training. 

(bj  In  determining  the  types  of 
services,  financial  aid  or  other  benefits 
or  facilities  that  will  be  provided  under 
any  program  or  activity,  or  the  class  of 
individuals  to  whom  or  the  situations  in 
which  such  services,  financial  aid,  or 
other  benefits  or  facilities  will  be 
provided,  entities  operating  a  program 
or  activity  shall  not  use,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  standards,  procedures  or 
criteria  that  have  the  purpose  or  effect 
of  subjecting  individuals  to 
discrimination  on  a  prohibited  ground  or 
have  the  purpose  or  effect  of  defeating 
or  substantially  impairing 
accomplishment  of  the  program 
objectives  with  respect  to  individuals  on 
a  prohibited  ground.  This  paragraph 
applies  to  the  administration  of 
programs  providing  services,  financial 
aid,  benefits  or  facilities  in  any  manner, 
including,  but  not  limited  to.  recruitment, 
registration,  counseling,  testing, 
guidance,  selection,  placement, 
appointment,  training,  referral, 
promotion  and  retention. 

(c)  In  determining  the  site  or  location 
of  facilities,  a  grant  applicant  or  entity 
operating  a  program  or  activity  may  not 
make  selections  with  the  purpose  or 
efiect  of  excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  on  a 
prohibited  ground,  or  with  the  purpose 
or  effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  program  or  this  part. 

(d)  The  exclusion  of  an  individual 
from  programs  or  activities  limited  any 
Federal  statute  or  Executive  Order  to  a 
certain  class  or  classes  of  individuals  of 
which  the  individual  in  question  is  not  a 
member  is  not  prohibited  by  this  Part. 

§  34.5  Specific  diecrtminatory  actions 
prohibited  on  the  ground  of  disability. 

(a)  An  entity  operating  a  program  or 
activity,  in  providing  any  aid,  benefit, 
service  or  training,  shall  not,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  on  the  ground  of 
disability: 

[1]  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit, 
service  or  training; 

(2)  Afiord  a  qualified  individual  with 
a  disability  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit, 
service  or  training  that  is  not  equal  to 
that  afforded  others; 
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(3)  Provide  a  qualified  individual  with 
a  disability  with  an  aid,  benefit,  service 
or  training  that  is  not  as  effective  in 
awarding  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benetit,  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(4)  Provide  different  or  separate  aid, 
benehts,  or  services  to  individuals  with 
disabilities  or  to  any  class  of  individuals 
with  disabilities  unless  such  action  is 
necessary  to  provide  qualified 
individuals  with  disabilities  with  aid, 
benefits,  services  or  training  that  are  as 
effective  as  those  provided  to  others; 

(5)  Aid  or  perpetuate  discrimination 
against  a  qualified  individual  with  a 
disability  by  providing  significant 
assistance  to  an  agency,  organization,  or 
person  that  discriminates  on  the  basis  of 
disability  in  providing  any  aid,  benefit, 
service  or  training  to  participants; 

(6)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards; 

(7)  Otherwise  limit  a  qualified 
individual  with  a  disability  in  enjoyment 
of.  any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  service  or  training. 

(b)  An  entity  operating  a  program  or 
activity  may  not  deny  a  qualified 
individual  with  a  disability  the 
opportunity  to  participate  in  programs  or 
activities  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(c)  An  entity  operating  a  program  or 
activity  shall  administer  programs  and 
activities  in  the  most  integrated  setting 
appropriate  to  the  needs  of  qualified 
individuals  with  disabilities. 

(d)  An  entity  operating  a  program  or 
activity  may  not,  directly  or  through 
contractual  or  other  arrangements, 
utilize  criteria  or  administrative 
methods: 

(1)  That  have  the  effect  of  subjecting 
qualified  individuals  with  disabilities  to 
discrimination  on  the  ground  of 
disability; 

(2)  That  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the 
program  or  activity  with  respect  to 
individuals  with  disabilities;  or 

13)  That  perpetuate  the  discrimination 
of  another  entity  if  both  entities  are 
subject  to  common  administrative 
control  or  are  agencies  of  the  same 
state. 

(e)  In  determining  the  site  or  location 
of  facilities,  a  grant  applicant  or  entity 
operating  a  program  or  activity  may  not 
make  selections  with  the  purpose  or 
effect  of  excluding  individuals  with 
disabilities  fi'om.  denying  them  the 
benefits  of,  or  otherwise  subjecting  them 


to  discrimination  under  any  program  or 
activity,  or  with  the  purpose  or  efi^ect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
program  or  activity  of  this  part  with 
respect  to  individuals  with  disabilities. 

(f)  As  used  in  this  section,  the  aid, 
benefit,  service  or  training  provided 
under  a  program  or  activity  includes  any 
aid,  benefit,  service  or  training  provided 
in  or  through  a  facility  that  has  been 
constructed,  expanded,  altered,  leased, 
rented,  or  otherwise  acquired,  in  whole 
or  in  part,  with  Federal  financial 
assistance  imder  )TPA. 

(g)  The  exclusion  of  an  individual 
without  a  disability  from  the  benefits  of 
a  program  limited  by  Federal  statute  or 
Executive  Order  to  individuals  with 
disabilities  or  the  exclusion  of  a  specific 
class  of  individuals  with  disabilities 
fivm  a  program  fimited  by  Federal 
statute  or  Executive  Order  to  a  different 
class  of  individuals  with  disabilities  is 
not  prohibited  by  this  part. 

§  34.6  CommunIcatkMts  with  individuals 
with  disabilities. 

(a)  Entities  operating  programs  or 
activities  shall  take  appropriate  steps  to 
ensure  that  communications  with 
applicants,  eligible  applicants, 
participants,  applicants  for  employment 
and  employees  and  members  of  the 
public  with  disabilities  are  as  effective 
as  communications  with  others. 

(b)  An  entity  operating  a  program  or 
activity  shall  furnish  appropriate 
auxiliary  aids  where  necessary  to  afford 
individuals  with  disabilities  an  equal 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of,  the  program  or  activity. 

(1)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  such  entity 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with  a 
disability. 

(2)  An  entity  operating  a  program  or 
activity  need  not  provide  individually 
prescribed  devices,  readers  for  personal 
use  or  study,  or  other  devices  of  a 
personal  nature. 

(c)  Where  an  entity  operating  a 
program  or  activity  commmiicates  with 
applicants,  eligible  applicants, 
participants,  applicants  for  employment 
and  employees  by  telephone, 
telecommunications  devices  for 
individuals  with  hearing  impairments 
(TDDs),  or  equally  effective 
communications  systems  shall  be  used. 

(d)  An  entity  operating  a  program  or 
activity  shall  ensure  that  interested 
persons,  including  persons  with  visual 
or  hearing  impairments,  can  obtain 
information  as  to  the  existence  and 
location  of  accessible  services, 
activities,  and  facilities. 


(e)  An  entity  operating  a  program  or 
activity  shall  provide  signage  at  a 
primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(f)  This  section  does  not  require  an 
entity  operating  a  program  or  activity  to 
take  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nature  of  a  service,  program,  or 
activity  or  in  undue  financial  and 
administrative  burdens.  In  those 
circumstances  where  personnel  of  such 
an  entity  believe  that  the  proposed 
action  would  fundamentally  alter  the 
service,  program,  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  entity 
operating  the  program  or  activity  has  the 
burden  of  proving  that  compliance  with 
this  Section  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  head  of  the  entity  operating  the 
program  or  activity  or  his  or  her 
designee  after  considering  all  resources 
available  for  use  in  the  funding  and 
operation  of  the  service,  program,  or 
activity  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  an  alteration  or 
such  burdens,  the  entity  operating  the 
program  or  activity  shall  take  any  other 
action  that  would  not  result  in  such  an 
alteration  or  such  burdens  but  would 
nevertheless  ensure  that,  to  the 
maximiun  extent  possible,  individuals 
with  disabilities  receive  the  benefits  or 
services  provided  by  the  entity 
operating  the  program  or  activity. 

9  34.7  Emptoyment  practices. 

(a)  As  used  in  this  section,  the  term 
employment  practices  includes,  but  is 
not  limited  to,  recruitment  or 
recruitment  advertising,  selection, 
placement,  layoff  or  termination, 
upgrading,  demotion  or  transfer, 
training,  participation  in  upward 
mobility  programs,  rates  of  pay  or  other 
forms  of  compensation,  and  use  of 
facilities  and  other  terms  and  conditions 
of  employment. 

(b)  Discrimination  on  the  groimds  of 
race,  color,  religion,  sex,  national  origin, 
age,  disability,  or  political  affiliation  or 
belief  is  prohibited  in  employment 
practices  in  the  administration  of  or  in 
connection  with  any  program  or  activity. 
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(c)  Employee  selection  procedures.  In 
implementing  this  section,  an  entity 
operating  a  program  or  activity  shall 
comply  with  the  Uniform  Guidelines  on 
Employee  Selection  Procedures,  41  CFR 
part  60-3. 

(d)  Standards  for  employment-related 
investigations  and  reviews.  In  any 
investigation  or  compliance  review,  the 
Director  shall  consider  EEOC  Guidelines 
and  appropriate  case  law  in  determining 
whether  an  entity  operating  a  program 
or  activity  has  engaged  in  an  unlawful 
employment  practice. 

§  34  J  Intimidation  and  retaliation 
prohibited. 

An  entity  operating  a  program  or 
activity  shall  not  discharge,  intimidate, 
retaliate,  threaten,  coerce  or 
discriminate  against  any  person  because 
such  person  has  hied  a  complaint, 
opposed  a  practice  made  unlawful  under 
this  part,  furnished  information,  assisted 
or  participated  in  any  manner  in  an  ^ 
investigation,  review,  hearing  or  any 
other  activity  related  to  administration 
of,  or  exercise  of  authority  under,  or 
privilege  secured  by  this  part  and  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or 
otherwise  exercised  any  rights  and 
privileges  under  this  part  and  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA.  Hie 
sanctions  and  penalties  contained  in 
section  167  of  JTPA  or  this  part  may  be 
imposed  against  any  entity  operating  a 
program  or  activity  that  engages  in  any 
such  proscribed  activity  or  fails  to  take 
appropriate  steps  to  prevent  such 
activity. 

§  34.9  Desiqnabon  of  responrtblo  office; 
ruHngs  and  interpretations. 

(a)  The  Directorate  of  Civil  Rights 
(DCRJ,  in  the  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  is  responsible  for 
administering  and  enforcing  this  part 
and  for  developing  and  issuing  policies, 
standards,  guidelines  and  procedures  for 
effecting  compliance. 

(b)  Rulii^  under  or  interpretations  of 
the  regulations  contained  in  this  part 
and  the  relevant  civil  rights  provisions 
of  JTPA  shall  be  made  by  the  Director. 

$34.10  Access  to  information; 
confidentiality. 

(a)  Access  to  sources  of  information. 
(1)  E^ch  grant  applicant  and  entity 
operating  a  program  or  activity  shall 
permit  access  by  the  Director  during 
normal  business  hours  to  its  premises 
and  to  its  employees  and  participants,  to 
the  extent  that  such  participants  are  on 
the  premises  during  the  course  of  the 
investigation,  for  the  puipose  of 


conducting  complaint  investigations  and 
inspecting  and  copying  such  books, 
records,  accounts  and  other  materials  as 
may  be  pertinent  to  ascertain 
compliance  with  this  part  and  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA. 

(2)  Asserted  considerations  of  privacy 
or  contidentiality  shall  not  be  a  basis  for 
withholding  information  from  the 
Directorate  and  shall  not  bar  the 
Directorate  from  evaluating  or  seeking 
to  enforce  compliance  with  this  part  and 
JTPA.  Information  obtained  in  this 
manner  shall  be  used  only  in  connection 
with  the  administration  of  JTPA  and  this 
part.  Whenever  any  information 
required  of  a  grant  applicant  or  entity 
operating  a  program  or  activity  is  in  the 
exclusive  possession  of  another  agency, 
institution,  or  person  which  fails  or 
refuses  to  furnish  such  information,  the 
grant  applicant  or  entity  operating  the 
program  or  activity  shall  provide 
certification  to  the  Directorate  of  such 
refusal  and  the  efforts  it  has  made  to 
obtain  the  information. 

(b)  Confidentiality.  The  identity  of 
any  person  who  furnishes  information 
relating  to,  or  assisting  in,  an 
investigation  or  a  compUance  review 
shall  be  kept  confidential  to  the  extent 
possible,  consistent  with  a  fair 
determination  of  the  issues.  A  person 
whose  identity  it  is  necessary  to 
disclose  shall  be  protected  from 
retaliation  (see  §  34.8). 

§34.11  Effect  of  other  obligations  or 
limitations. 

(a)  Effect  of  State  or  local  law  or  other 
requirements.  The  obligation  to  comply 
with  this  Part  shall  not  be  obviated  or 
alleviated  by  any  State  or  local  law  or 
other  requirement  that  prohibits  or 
limits  the  eligibility  or  participation  of 
an  individual  on  a  prohibited  groimd 
covered  by  JTPA  or  this  part  to  receive 
services,  compensation  or  benefits,  to 
participate  in,  to  be  employed  by  any 
entity  operating  a  program  or  activity,  or 
to  practice  any  occupation  or  profession. 

(b)  Effect  of  private  organization  rules. 
The  obligation  to  comply  with  this  Part 
shall  not  be  obviated  or  alleviated  by 
any  rule  or  regulation  of  any  private 
organization,  club,  league  or  association 
that  prohibits  or  limits  the  eligibility  or 
participation  of  any  individual  on  a 
prohibited  ground  covered  by  JTPA  or 
this  part  in  any  program  or  activity  to 
whii^  this  part  applies. 

(c)  Effect  of  the  availability  of 
employment  opportimities.  The 
availability  of  future  employment 
opportunities,  or  lack  thereof;  in  any 
occupation  or  profession  for  qualified 
individuals  with  disabilities  or  persons 
of  a  certain  race,  color,  religion,  sex. 


national  origin,  age.  political  affiliation 
or  belief,  or  citizenship  shedl  not  be 
considered  in  recruiting,  selecting  or 
placing  individuals  in  programs  or 
activities. 

$  34.12  Delegation  and  coordination. 

(a)  The  Secretary  may  from  time  to 
time  assign  to  officials  of  other 
departments  or  agencies  of  the 
Government  (with  the  consent  of  such 
department  or  agency)  responsibilities 
in  connection  with  the  effectuation  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  (other  than  responsibility  for  final 
decisions  as  provided  for  in  §  34.42  of 
this  part),  including  the  achievement  of 
effective  coordination  and  maximum 
uniformity  within  the  Department  and 
within  the  executive  branch  of  the 
Government  in  the  application  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  to  similar  programs  and  similar 
situations. 

(b)  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an 
official  of  another  department  or  agency 
acting  pursuant  to  an  assignment  of 
responsibility  under  this  subsection 
shall  have  the  same  effect  as  though 
such  action  had  been  taken  by  the 
Director. 

(c)  Whenever  a  compliance  review  or 
complaint  investigation  under  this  Part 
reveals  possible  violation  of  Executive 
Order  11246,  as  amended,  section  503  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  the  affirmative  action 
provisions  of  the  Vietnam  Era  Veterans’ 
Readjustment  Assistance  Act  of  1974,  as 
amended  (38  U.S.C.  4212),  the  Equal  Pay 
Act  of  1963,  as  amended,  title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended,  the 
Age  Discrimination  in  Employment  Act 
of  1967,  as  amended,  the  Americans 
with  Disabilities  Act,  or  any  other 
Federal  civil  rights  law,  that  is  not  also  a 
violation  of  the  nondiscrimination  and 
equal  opportimity  provisions  of  JTPA, 
the  Director  shall  attempt  to  notify  the 
appropriate  agency  and  provide  it  with 
all  relevant  documents  and  information. 

Subpart  B — Recordkeeping  and  Other 
Affirmative  OUigationa  of  Recipients 

$  34.20  Assurance  required;  duration  of 
obligation;  covenants. 

(a)  Assurance.  (1)  Each  application  for 
Federal  financial  assistance  under  JTPA, 
each  application  for  assistance  by  a 
prospective  subrecipient,  and  each 
contract,  subcontract,  agreement, 
arrangement  or  training  plan  to  which 
this  part  applies,  shall  include  an 
Assurance,  in  the  following  form,  with 
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respect  to  operation  of  the  JTPA-fimded 
program  and  all  agreements  or 
arrangements  to  carry  out  such  program: 

As  a  condition  to  the  award  of  financial 
assistance  under  JTPA  from  the  Department 
of  Labor,  the  grant  applicant  assures,  with 
respect  to  operation  of  the  ]TPA-funded 
program  and  all  agreements  or  arrangements 
to  carry  out  the  f^A-funded  program,  that  it 
will  comply  fully  with  the  nondiscrimination 
and  equal  opportunity  provisions  of  the  )ob 
Training  Partnership  Act  of  1982,  as  amended 
(JTPA),  Utle  VI  of  die  Civil  Rights  Act  of 
1964,  as  amended,  section  504  of  the 
Rehabilitation  Act  of  1972,  as  amended,  the 
Age  Discrimination  Act  of  1975,  as  amended. 
Title  IX  of  the  Education  Amendments  of 
1972,  as  amended,  the  Nontraditional 
Employment  for  Women  Act  of  1991,  and 
with  all  requirements  imposed  by  or  pursuant 
to  PTA  implementing  relations  in  29  CFR 
part  34. 

(2)  The  Assurance  shall  be  deemed 
incorporated  by  operation  of  law  in  the 
grant,  cooperative  agreement,  contract 
or  other  arrangement  whereby  Federal 
financial  assistance  under  fTPA  is  made 
available,  whether  or  not  it  is  physically 
incorporated  in  such  document  and 
whether  or  not  there  is  a  written 
agreement  between  the  Department  and 
the  recipient,  or  between  the  recipient 
and  the  subrecipient.  The  Assurance 
may  also  be  incorporated  by  reference 
in  such  grants,  cooperative  agreements, 
contracts  or  other  arrangements. 

(b)  Continuing  State  programs.  Each 
application  by  a  State  or  a  State  agency 
to  carry  out  a  program  involving 
continuing  Federal  financial  assistance 
under  JTPA  to  which  this  part  applies 
shall,  as  a  condition  to  its  approval  and 
the  extension  of  any  Federal  financial 
assistance  under  JTPA  pursuant  to  the 
application,  provide  a  statement  that  the 
JlTA-funded  program  is  (or,  in  the  case 
of  a  new  program,  will  be)  conducted  in 
compliance -with  this  part.  The  State 
shall  certify  that  it  has  developed  and 
maintains  a  Methods  of  Administration 
pursuant  to  §  34.33  of  this  part. 

(c)  Duration  and  scope  of  obligation. 

(1)  Where  the  Federal  financial 
assistance  under  JTPA  is  to  provide  or  is 
in  the  form  of  a  transfer  of  personal 
property,  or  real  property  or  interest 
therein  or  structures  thereon,  the 
Assurance  shall  obligate  the  recipient, 
or  (in  the  case  of  a  subsequent  transfer) 
the  transferee,  for  the  period  during 
which  the  property  is  used  for  a  purpose 
for  which  Federal  financial  assistance 
under  JTPA  is  extended,  or  for  as  long 
as  the  recipient  retains  ownership  or 
possession  of  the  property,  whichever  is 
longer. 

(2)  In  all  other  cases,  the  Assurance 
shall  obligate  the  recipient  for  the  period 
during  which  Federal  financial 
assistance  under  JTPA  is  extended. 


(3]  Where  the  Federal  financial 
assistance  under  JTPA  is  sought  for 
construction  or  renovation  of  a  facility 
or  part  of  a  facility,  the  Assurance  shall 
extend  to  the  entire  facility  and  to 
facilities  operated  in  connection 
therewith. 

(d)  Covenants.  (1)  Where  Federal 
financial  assistance  under  JTPA  is 
provided  in  the  form  of  a  transfer  of  real 
property,  structures,  or  improvements 
thereon,  or  interests  therein,  the 
instrument  effecting  or  recording  the 
transfer  shall  contain  a  covenant 
running  with  the  land  assuring 
nondiscrimination  and  equal 
opportunity  for  the  period  during  which 
the  real  property  is  used  for  a  purpose 
for  which  the  Federal  financial 
assistance  under  JTPA  is  extended  or 
for  another  purpose  involving  provision 
of  similar  services  or  benefits. 

(2)  Where  no  Federal  transfer  of  real 
property  or  interest  therein  from  the 
Federal  Government  is  involved,  but 
real  proi}erty  or  an  interest  therein  is 
acquired  or  improved  under  a  program 
of  Federal  financial  assistance  under 
JTPA,  the  recipient  shall  include  such 
covenant  (described  in  paragraph  (d](l) 
of  this  section)  in  the  instrument 
effecting  or  recording  any  subsequent 
transfer  of  such  property. 

(3)  When  the  property  is  obtained 
fi-om  the  Federal  Government,  such 
covenant  (described  in  paragraph  (d)(1) 
of  this  section)  may  also  include  a 
condition  coupled  with  a  right  of 
reverter  to  the  Department  in  the  event 
of  a  breach  of  the  covenant  where,  in 
the  discretion  of  the  Director,  such  a 
condition  and  right  of  reverter  is 
appropriate  to  the  program  under  which 
the  real  property  is  obtained  and  to  the 
nature  of  the  grant  and  the  gr^tee.  In 
such  event,  if  a  transferee  of  real 
property  proposes  to  mortgage  or 
otherwise  encumber  the  real  property  as 
security  for  financing  construction  of 
new,  or  improvement  of  existing, 
facilities  on  such  property  for  the 
purposes  for  which  the  property  was 
transferred,  the  Director  may  agree, 
upon  request  of  the  transferee  and  if 
necessary  to  accomplish  such  financing 
and  upon  such  conditions  as  he  or  she 
deems  appropriate,  to  subordinate  such 
rights  of  reversion  to  the  sum  of  such 
mortgage  or  other  encumbrance. 

S  34.21  Equitable  services. 

Recipients  shall  make  efforts  to 
provide  equitable  services  among 
substantial  segments  of  the  population 
eligible  for  participation  in  JTPA.  Such 
efforts  shall  include  but  not  be  limited  to 
outreach  efforts  to  broaden  the 
composition  of  the  pool  of  those 
considered  for  participation,  to  include 


members  of  both  sexes,  the  various 
race/ethnicity  and  age  groups,  and 
individuals  with  disabilities. 

§  34.22  Designation  of  Equal  Opportunity 
Officor. 

(a)  A  recipient,  other  than  a  small 
recipient  or  service  provider  as  defined 
in  S  34.2,  shall  designate  an  Equal 
Opportunity  Officer  to  coordinate  its 
responsibilities  under  this  part, 
including,  but  not  limited  to,  serving  as 
the  recipient’s  liaison  with  die 
Directorate  and  having  the  overall 
responsibility  for  the  development  and 
implementation  of  the  Methods  of 
Administration  pursuant  to  S  34.33.  The 
Equal  Opportunity  Officer  shall  report 
on  equal  opportunity  matters  direedy  to 
the  recipient’s  Administrator.  Secretary. 
Chief  Elected  Official,  Governing  Board, 
Executive  Director,  or  other  comparable 
body.  The  Director  may  require  the 
Equal  Opportunity  Officer  and  his  or  her 
staff  to  imdergo  training,  the  expenses  of 
which  will  be  borne  by  the  recipient. 

The  recipient  shall  make  public  the 
name,  title  of  position,  address  and 
telephone  number  of  the  Equal 
Opportunity  Officer. 

(b)  Recipients  shall  assign  sufficient 
staff  and  resources  to  the  Equal 
Opportunity  Officer  to  ensure 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part. 

(c)  Small  recipients  shall  designate  an 
individual  responsible  for  the  adoption 
and  publication  of  complaint  procedures 
and  the  processing  of  complaints 
pursuant  to  §  34.42. 

(d)  Service  providers  as  defined  by 

§  34.2  shall  not  be  required  to  designate 
an  Equal  Opportunity  Officer.  The 
responsibility  for  ensuring  service 
provider  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  shall  rest  with  the  Governor,  the 
SDA  grant  recipient  or  the  Substate 
grantee,  as  determined  by  the  Governor 
in  the  State’s  Methods  of 
Administration. 

§  34.23  DIsMinlnation  of  policy. 

(a)  Notice.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  a  recipient 
shall  take  initial  and  continuing  steps  to 
notify  the  public,  applicants,  eligible 
applicants,  participants,  beneficiaries, 
referral  sources,  employees  and 
applicants  for  employment,  including 
those  with  impaired  vision  or  hearing, 
and  unions  or  professional  organizations 
holding  collective  bargaining  or 
professional  agreements  witii  the 
recipient,  that  it  does  not  discriminate 
on  any  prohibited  ground.  The  notice 
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required  by  this  Section  shall  contain 
the  following  prescribed  language: 

Equal  Opportunity  is  the  Law 
This  recipient  is  prohibited  from 
discriminating  on  the  ground  of  race,  color, 
religion,  sex,  national  origin,  age,  disability, 
political  aOiliation  or  belief,  and  for 
beneficiaries  only,  citizenship  or  participation 
in  programs  funded  imder  the  Job  Training 
Partnership  Act  (JTPA)  in  admission  or 
access  to,  opportunity  or  treatment  in,  or 
employment  in  the  administration  of  or  in 
connection  with,  any  JTPA-funded  program. 

If  you  think  you  have  been  subject^  to 
discrimination  in  a  program  operated  by  this 
recipient,  you  may  file  a  complaint  tvithin  180 
days  from  the  date  of  the  alleged  violation 
with  the  recipient's  Equal  Opportunity 
Officer  or  the  person  designated  for  this 
purpose,  or  you  may  file  a  complaint  directly 
with  the  Director,  Directorate  of  Civil  Rights 
(DCR),  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  room  N-4123, 
Washington,  DC  20210.  If  you  elect  to  file 
your  compliant  with  the  recipient,  you  must 
wait  until  the  recipient  issues  a  decision  or 
until  60  days  have  passed,  whichever  is 
sooner,  before  filing  with  DCR.  If  the 
recipient  has  not  provided  you  with  a  written 
decision  within  60  days  of  the  filing  of  the 
complaint,  you  need  not  wait  for  a  decision  to 
be  issued,  but  may  file  a  complaint  at  any 
time  after  the  expiration  of  the  60  days  with 
DCR  (see  address  above].  If  you  are 
dissatished  with  the  recipient's  resolution  of 
your  complaint,  you  may  file  a  complaint 
with  DCR.  Such  complaint  must  be  filed 
within  30  days  of  the  date  you  received 
notice  of  the  recipient's  proposed  resolution. 

(2)  The  initial  notification  required  by 
this  section  shall  be  made  within  90 
days  of  the  effective  date  of  this  part  or 
of  the  date  this  part  first  applies  to  the 
recipient,  whichever  comes  later. 
Methods  of  initial  and  continuing 
notification  may  include  posting  of  the 
notice,  publication  of  the  notice  in 
newspapers  and  magazines,  placement 
of  the  notice  in  recipient  publications, 
and  distribution  of  the  notice  by 
memoranda  and  in  other  written 
communications.  The  recipient  shall 
also  provide  for  initial  and  continuing 
information  to  individuals  with  visual 
impairment  in  appropriate  formats.  The 
notice  shall  be  made  available  to  each 
eligible  applicant  at  the  time  of  his  or 
her  initial  intake  and  made  a  part  of  the 
eligible  applicant's  file.  Where  notice 
has  been  given  in  an  alternate  format  to 
an  eligible  applicant  with  a  visual 
impairment,  a  record  that  the  notice  has 
been  given  shall  be  made  a  part  of  the 
eligible  applicants's  file. 

(3)  The  Governor,  the  SDA  grant 
recipient  or  the  Substate  grantee,  as 
determined  by  the  Governor  in  that 
State’s  Methods  of  Administration,  shall 
be  responsible  for  meeting  the  notice 
requirement  of  paragraph  (a)  of  this 


section  with  respect  to  its  service 
providers. 

(b)  Publications.  (1)  Each  recipient 
shall  display  prominently,  in  reasonable 
numbers  and  places,  posters  which 
include  the  nondiscrimination  notice 
specified  in  paragraph  (a)  of  this  section 
or  which  have  been  provided  to  the 
recipient  by  the  Director. 

(2)  Recipients  shall  include 
information  on  the  equal  opportunity 
requirements  of  JTPA,  including  the  right 
to  file  a  complaint,  in  handbooks, 
manuals,  pamphlets  and  other  materials 
which  are  ordinarily  distributed  to  the 
public  to  describe  the  federally  assisted 
programs  or  the  requirements  for 
participation  by  recipients  and 
participants. 

(3)  Recipients  required  by  law  or 
regulation  to  publish  or  broadcast 
program  information  in  the  news  media, 
shall  ensure  that  such  publications  and 
broadcasts  state  that  the  JTPA-funded 
program  in  question  is  an  equal 
opportunity  program  or  otherwise 
indicate  that  discrimination  in  the  JTPA- 
funded  program  is  prohibited  by  F^eral 
law. 

(4)  A  recipient  shall  not  use  or 
distribute  a  publication  of  the  type 
described  in  paragraph  (b)  of  this 
section  which  suggests,  by  test  or 
illustration,  that  such  recipient  treats 
beneficiaries,  applicants,  participants, 
employees  or  applicants  for  employment 
differently  on  any  prohibited  ground 
specified  in  §  34.1(a],  except  as  such 
treatment  is  otherwise  permitted  by 
statute  or  by  this  part. 

(c)  Recipient’s  responsibility  to 
provide  notice  to  subrecipient. 
Whenever  a  recipient  passes  on  Federal 
financial  assistance  under  JTPA  to  a 
subrecipient,  the  recipient  shall  provide 
the  subrecipient  with  the  notice 
prescribed  in  paragraph  (a)  of  this 
Section. 

(d)  Services  or  information  in  a 
language  other  than  English.  Where  a 
significant  number  or  proportion  of  the 
population  eligible  to  be  served  or  likely 
to  be  directly  affected  by  a  federally 
assisted  program  under  JTPA  needs 
service  or  information  in  a  language 
other  than  English  in  order  effectively  to 
be  informed  of  or  to  participate  in  the 
program,  the  recipient  shall  take 
reasonable  steps,  considering  the  scope 
of  the  program  and  the  size  and 
concentration  of  such  population,  to 
provide  information  in  appropriate 
languages  to  such  persons.  This 
requirement  applies  with  regard  to 
written  material  of  the  type  which  is 
ordinarily  distributed  to  the  public. 

(e)  Orientation.  The  recipient  shall, 
during  each  presentation  to  orient  new 
participants  and/or  new  employees  to 


its  JTPA-funded  program,  include  a 
discussion  of  participants’  and/or 
employees’  ri^ts  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part,  including  the  right  to  file  a 
complaint  of  discrimination  with  the 
recipient  or  the  Director. 

(f)  The  recipient  shall  take  appropriate 
steps  to  ensure  that  communications 
with  individuals  with  disabilities  are  as 
efiective  as  communications  with 
others. 

S  34.24  Data  and  infonnation  coHection; 
confidentiality. 

(a)  Data  and  information  collection. 

(1)  Each  recipient  shall  collect  such  data 
and  maintain  such  records,  in 
accordance  with  proceduies  prescribed 
by  the  Director,  as  are  necessary  to 
determine  whether  the  recipient  has 
complied  or  is  complying,  with  this  part 
and  JTPA.  Such  records  include  but  are 
not  limited  to  records  on  applicants, 
eligible  applicants,  participants, 
employees  and  applicants  for 
employment.  Each  recipient  shall  record 
the  race/ethnicity,  sex,  age  and,  where 
voluntarily  self-identified,  the  disability 
status  of  every  applicant,  eligible 
applicant,  participant,  applicant  for 
employment  and  employee.  Such 
information  shall  be  kept  separate  from 
application  and  other  forms,  and 
otherwise  be  stored  to  maintain 
confidentiality;  and  be  used  only  for 
recordkeeping  and  reporting, 
determining  program  eligibility  where 
appropriate,  determining  the  extent  to 
which  the  recipient  is  operating  its 
JTPA-funded  program  in  a 
nondiscriminatory  manner,  or  other  use 
authorized  by  the  JTPA  or  this  part. 

(2)  In  addition  to  information  which 
shall  be  collected,  maintained,  and, 
upon  request,  submitted  to  the 
Directorate  pursuant  to  paragraph  (a)(1) 
of  this  section: 

(i)  Each  grant  applicant  and  recipient 
shall  promptly  notify  the  Director  of  any 
administrative  enforcement  actions  or 
lawsuits  filed  against  it  alleging 
discrimination  on  the  ground  of  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  JTPA; 

(ii)  ^ch  grant  applicant  (as  part  of  its 
application)  and  recipient  (as  part  of  a 
compliance  review  conducted  pursuant 
to  S  34.40  (b)  or  (c),  or  monitoring 
activity  carried  out  pursuant  to  §  34.34) 
shall  provide  the  name  of  any  other 
Federal  agency  that  conducted  a  civil 
rights  compliance  review  or  complaint 
investigation  during  the  two  preceding 
years  in  which  the  grant  applicant  or 
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recipient  was  found  to  be  in 
noncompliance,  and  identify  the  parties 
to.  the  forum  and  the  case  numbers  of 
any  administrative  enforcement  actions 
or  lawsuits  Hied  against  it  during  the 
two  years  prior  to  its  application  (or, 
with  respect  to  recipients,  its  renewal 
application)  which  allege  discrimination 
on  the  ground  of  race,  color,  religion, 
sex,  national  origin,  age,  disability, 
political  affiliation  or  belief,  citizenship 
or  participation  in  JTPA; 

(iii)  Each  recipient  shall  maintain  a 
log  of  complaints  bled  with  it  that  allege 
discrimination  on  the  ground  of  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
citizenship  or  participation  in  JTPA.  Hie 
log  shall  include:  The  name  and  address 
of  the  complainant:  the  ground  of  the 
complaint,  i.e.,  race,  color,  religion,  sex, 
national  origin,  age,  disability,  political 
affiliation  or  belief,  citizenship  or 
participation  in  JTPA;  a  description  of 
the  complaint;  the  date  the  complaint 
was  filed;  its  disposition;  the  date  of 
disposition;  and  other  pertinent 
information. 

(3)  The  Director  may  require  grant 
applicants  and  recipients  to  provide 
such  information  and  data  as  are 
necessary  to  investigate  complaints  and 
conduct  compliance  reviews  on 
prohibited  grounds  other  than  race/ 
ethnicity,  sex,  age,  and  disability.  Tbe 
Director  shall  not  require  submission  of 
data  that  can  be  obtained  horn  existing 
reporting  requirements  or  sources, 
including  those  of  other  agencies,  if  the 
source  is  known  and  available  to  the 
Director. 

(4)  The  Director  may  require 
recipients  to  provide  particularized 
information  or  to  submit  periodic  reports 
that  are  deemed  necessary  to  determine 
compliance.  The  Director  shall  not 
require  submission  of  data  that  can  be 
obtained  from  existing  reporting 
requirements  or  sources,  including  those 
of  other  agencies,  if  the  source  is  known 
and  available  to  the  Director. 

(5)  At  the  discretion  of  the  Director, 
grant  applicants  may  be  required  to 
submit  particularized  information  in 
order  to  determine  whether  or  not  the 
grant  applicant,  if  funded,  would  be  able 
to  comply  with  this  part  and  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA.  The 
Director  shall  not  require  submission  of 
data  that  can  be  obtained  from  existing 
reporting  requirements  or  sources, 
including  those  of  other  agencies,  if  the 
source  is  known  and  available  to  the 
Director. 

(b)  Access  to  soxirces  of  information. 

(1)  Each  grant  applicant  and  recipient 
shall  permit  access  by  the  Director 
during  normal  business  hours  to  its 


premises  and  to  its  employees  and 
participants,  to  the  extent  that  such 
individuals  are  on  the  premises  during 
the  course  of  the  investigation,  for  the 
purpose  of  conducting  complaint 
investigation,  compliance  reviews, 
monitoring  activities  associated  with  a 
State's  development  and 
implementation  of  a  Methods  of 
Administration,  and  inspecting  and 
copying  such  books,  records,  accounts 
and  other  materials  as  may  be  pertinent 
to  ascertain  compliance  with  this  part 
and  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA. 

(2)  Asserted  considerations  of  privacy 
or  confidentiality  shall  not  be  a  basis  for 
withholding  information  from  the 
Directorate  and  shall  not  bar  the 
Directorate  from  evaluating  or  seeking 
to  enforce  compliance  with  this  part  and 
JTPA.  Information  obtained  in  this 
manner  shall  be  used  only  in  connection 
with  the  administration  of  JTPA  and  this 
part.  Whenever  any  information 
required  of  a  grant  applicant  or  recipient 
is  in  the  exclusive  possession  of  another 
agency,  institution,  or  person  which  fails 
or  refuses  to  furnish  such  information, 
the  grant  applicant  or  recipient  shall 
provide  certification  to  the  Directorate 
of  such  refusal  and  the  efforts  it  has 
made  to  obtain  the  information. 

(c)  Record  retention  requirements. 
Each  recipient  shall  maintain  for  a 
period  of  not  less  than  three  years, 
records  regarding  complaints  and 
actions  taken  thereimder,  applicant, 
eligible  applicant,  participant, 
terminees,  employee  and  applicant  for 
employment  records,  and  such  other 
records  as  required  by  the  Director  or  by 
this  part. 

(dj  Confidentiality.  The  identity  of  any 
person  who  furnishes  information 
relating  to,  or  assisting  in,  an 
investigation  or  a  compliance  review 
shall  be  kept  confidential  to  the  extent 
possible,  consistent  with  a  fair 
determination  of  the  issues.  A  person 
whose  identity  it  is  necessary  to 
disclose  shall  be  protected  from 
retaliation  (see  S  34.8). 

(e)  Where  designation  of  persons  by 
race  or  ethnicity  is  required,  the 
guidelines  of  the  Office  of  Management 
and  Budget  shall  be  used. 

Subpart  C>-Govemor’s 
ResponaibiHtiea  to  Impiament  the 
Nondiscrimination  and  Equai 
Opportunity  Requirements  of  JTPA 

§  34.30  Application. 

This  Subpart  applies  to  State 
Programs  as  defined  in  Section  34.2. 
However,  the  provisions  of  section  34.32 
(b)  and  (c)  do  not  apply  to  State 
Employment  Security  Agencies  (SESAs), 


because  the  Governor  cannot  waive 
liability  for  any  noncompliance  on  the 
part  of  a  SESA. 

§  34.31  Racordkaaplng. 

The  Governor  shall  ensure  that 
subrecipients  collect  and  maintain 
records  in  a  manner  consistent  with  the 
provisions  of  §  34.24  and  any  procedures 
prescribed  by  the  Director  pursuant  to 
§  34.24(a)(1).  The  Governor  shall  further 
ensure  that  subrecipients  are  able  to 
provide  data  and  reports  in  the  manner 
prescribed  by  the  Director. 

§  34.32  Oversight  and  HabHIty. 

(a)  The  Governor  shall  be  responsible 
for  oversight  of  all  subrecipient 
activities  and  programs.  This  includes 
ensuring  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part,  and  negotiating  with  the 
subrecipient  to  secure  voluntary 
compliance  when  noncompliance  is 
found  imder  §  34.45. 

(b)  The  Governor  and  the  subrecipient 
shall  be  jointly  and  severally  liable  for 
all  violations  of  the  nondiscrimination 
and  equal  opportimity  provisions  of 
JTPA  and  this  part  by  Ae  subrecipient, 
unless  the  Governor  has: 

(1)  Established  and  adhered  to  a 
Methods  of  Administration,  pursuant  to 
§  34.33,  designed  to  give  reasonable 
guarantee  of  the  subrecipient's 
compliance  with  such  provisions; 

(2)  Entered  into  a  written  contract 
with  the  subrecipient  which  clearly 
establishes  its  obligations  regarding 
nondiscrimination  and  equal 
opportimity; 

(3)  Acted  with  due  diligence  to 
monitor  the  subrecipient's  compliance 
with  these  provisions;  and 

(4)  Taken  prompt  and  appropriate 
corrective  action  to  effect  compliance. 

(c)  If  the  Director  determines  that  the 
Governor  has  demonstrated  substantial 
compliance  with  the  requirements  of 
paragraph  (b)  of  this  section,  he  or  she 
may  recommend  to  the  Secretary  that 
the  imposition  of  sanctions  against  the 
Governor  be  waived  and  that  sanctions 
be  imposed  only  against  the 
noncomplying  subrecipient. 

§  34.33  Methods  of  Administration. 

(a)(1)  Each  Governor  shall  establish 
and  adhere  to  a  Methods  of 
Administration  for  State  programs  as 
defined  in  Section  34.2.  In  those  States 
in  which  one  agency  contains  both 
SESA  and  JTPA  programs,  the  Governor 
may  develop  a  combined  Methods  of 
Ad^nistration. 

(2)  Each  Methods  of  Administration 
shall  be  designed  to  give  reasonable 
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guarantee  that  the  recipient  and  all 
subrecipients  will  comply  and  are 
complying  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
JTPA  and  this  part. 

(b)  The  Methods  of  Administration 
shall  be: 

(1)  In  writing; 

(2)  Updated  periodically  as  required 
by  the  Director;  and 

(3)  Signed  by  the  Governor. 

(c)  The  Methods  of  Administration 
shall,  at  a  minimum,  describe  how  the 
requirements  of  §§  34.20,  34.21,  34.22, 
34.23,  34.24,  34.31,  and  34.42  have  been 
satisfied,  and  shall  include  the  following 
additional  elements: 

(1)  A  system  for  periodically 
monitoring  the  compliance  of 
subrecipients  with  this  part  including  a 
determination  as  to  whether  the 
subrecipient  is  conducting  its  program  in 
a  nondiscriminatory  way; 

(2)  A  system  for  reviewing  the 
nondiscrimination  and  equal 
opportunity  provisions  of  job  training 
plans,  contracts,  assurances,  and  other 
similar  agreements; 

(3)  Procedures  for  ensuring  that 
subrecipients  provide  accessibility  to 
individuals  with  disabilities; 

(4)  A  system  of  policy  communication 
and  training  to  ensure  that  members  of 
the  recipient’s  and  subrecipients’  staffs 
who  have  been  assigned  responsibilities 
pursuant  to  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  Part  are  aware  of  and  can 
effectively  carry  out  these 
responsibilities; 

(5)  Procedures  for  obtaining  prompt 
corrective  action  or,  as  necessary, 
applying  sanctions  when  noncompliance 
is  found;  and 

(6)  Supporting  documentation  to  show 
that  the  commitments  made  in  the 
Methods  of  Administration  have  been 
and  are  being  carried  out.  Supporting 
documentation  includes,  but  is  not 
limited  to:  reports  of  monitoring  reviews 
and  reports  of  follow-up  actions  taken 
thereunder  where  violations  are  found, 
including,  where  appropriate,  sanctions: 
copies  of  any  notihcation  made 
pursuant  to  §  34.23;  documentation 
showing  the  extent  to  which  policies 
were  developed  and  communicated;  and 
documentation  showing  the  extent  to 
which  Equal  Opportunity  training; 
including  training  called  for  by  {  34.22, 
was  carried  out. 

(d)  The  Governor  shall,  within  180 
days  of  the  effective  date  of  this  part; 

(1)  Develop  and  implement  Methods 
of  Administration  consistent  with  the 
requirements  of  this  Part,  and 

(2)  Submit  a  copy  of  the  Methods  of 
Administration  to  the  Director. 


S  34.34  Monitoring. 

(a)  The  Director  may  periodically 
review  the  adequacy  of  the  Methods  of 
Administration  established  by  a 
Governor,  as  well  as  the  adequacy  of 
the  Governor’s  performance  under  that 
Methods  of  Administration,  to 
determine  whether  they  comply  with  the 
requirements  of  §  34.33.  The  Director 
may  review  the  Methods  of 
Administration  during  a  compliance 
review  imder  §  34.40,  or  at  another  time. 

(b)  Nothing  in  this  subpart  shall  limit 
or  preclude  the  Director  from  monitoring 
directly  any  JTPA  recipient  or 
subrecipient  or  from  investigating  any 
matter  necessary  to  determine  a 
recipient’s  or  subrecipient’s  compliance 
with  JTPA  or  this  Part. 

(c)  Reviews  or  investigations 
undertaken  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section  will  be  in 
accordance  with  the  procedures  in 
subpart  D  of  this  part. 

Subpart  D— Compliance  Procedures 

§  34.40  Compliance  reviews. 

(a)  The  Director  may  from  time  to  time 
conduct  pre-  and  post-award 
compliance  reviews  of  grant  applicants 
for  and  recipients  of  Federal  financial 
assistance  under  JTPA  to  determine 
whether  they  are  complying  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part.  Techniques  used  in  such  reviews 
may  include  desk  reviews,  on-site 
reviews,  and  off-site  analyses. 

(b)  Pre-approval  reviews.  (1)  As 
appropriate  and  necessary  to  ensure 
compliance  with  this  part  and  the 
nondiscrimination  ancLequal 
opportimity  provisions  of  JTPA,  the 
Director  may  review  any  application,  or 
class  of  applications,  for  Federal 
financial  assistance  under  JTPA  prior  to 
and  as  a  condition  of  their  approval.  The 
basis  for  such  review  shall  be  the 
Assurance  specihed  in  section  34.20, 
information  and  reports  submitted  by 
the  grant  applicant  pursuant  to  this  part 
or  as  required  under  guidelines 
published  by  the  Director,  and  any 
relevant  records  on  file  with  the 
Department. 

(2)  Where  the  Director  determines 
that  the  grant  applicant  for  Federal 
financial  assistance  under  JTPA,  if 
funded,  would  not  comply  with  this  part 
or  the  nondiscrimination  and  equal 
opportunity  requirements  of  JTPA,  he  or 
she  shall  issue  a  Letter  of  Findings 
which  shall  advise  the  grant  applicant, 
in  writing,  of: 

(i)  The  preliminary  findings  of  the 
review: 

(ii)  The  proposed  remedial  or 
corrective  action,  pursuant  to  §  34.44 


and  the  time  within  which  the  remedial 
or  corrective  action  should  be 
completed; 

(iii)  Whether  it  will  be  necessary  for 
the  grant  applicant  to  enter  into  a 
written  Conciliation  Agreement;  and 

(iv)  The  opportunity  to  engage  in 
voluntary  compliance  negotiations. 

(3)  If  a  grant  applicant  has  agreed  to 
certain  remedial  or  corrective  actions  in 
order  to  receive  Federal  financial 
assistance  under  JTPA,  the  Department 
shall  ensure  that  the  remedial  or 
corrective  actions  have  been  taken  or 
that  a  Conciliation  Agreement  has  been 
entered  into,  prior  to  approving  the 
award  of  further  assistance  under  JTPA. 
If  a  grant  applicant  refuses  or  fails  to 
take  remedial  or  corrective  actions  or  to 
enter  into  a  Conciliation  Agreement,  the 
Director  shall  follow  the  procedures 
outlined  in  §  34.46. 

(4)  The  Director  shall  notify,  in  a 
timely  manner,  the  departmental 
granting  agency  of  the  findings  of  the 
pre-approval  compliance  review. 

(c)  Post-approval  reviews.  (1)  The 
Director  may  initiate  a  post-approval 
review  of  any  recipient  to  determine  if 
there  is  compliance  with  this  part  and 
the  nondiscrimination  and  equal 
opportunity  proyisions  of  JTPA.  The 
initiation  of  a  review  may  be  based  on, 
but  is  not  limited  to,  the  following:  the 
results  of  routine  program  monitoring, 
the  nature  of  or  incidence  of  complaints, 
date  of  last  review,  and  Congressional 
or  community  concerns. 

(2)  A  review  will  be  initiated  by  a 
Notification  Letter,  advising  the 
recipient  of: 

(i)  The  practices  to  be  reviewed; 

(ii)  The  programs  to  be  reviewed: 

(iii)  The  data  to  be  submitted  by  the 
recipient  within  30  days  of  the  receipt  of 
the  Notification  Letter;  and 

(iv)  The  opportunity,  at  any  time  prior 
to  receipt  of  ^e  Final  Determination,  to 
make  a  documentary  or  other 
submission  which  explains,  validates  or 
otherwise  addresses  the  practices  under 
review. 

(3)  Except  as  provided  in  §  34.41(e). 
within  210  days  of  the  initiation  of  a 
review,  the  Director  shall: 

(i)  Issue  a  Letter  of  Findings,  which 
shall  advise  the  recipient,  in  writing,  of: 

(A)  The  preliminary  findings  of  the 
review: 

(B)  The  proposed  remedial  or 
corrective  action,  where  appropriate,  as 
described  in  §  34.44  and  the  time  by 
which  the  remedial  or  corrective  action 
should  be  completed; 

(C)  Whether  it  will  be  necessary  for 
the  recipient  to  enter  into  a  written 
Conciliation  Agreement  as  described  in 
§  34.45;  and 
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(D)  The  opportunity  to  engage  in 
voluntary  compliance  negotiations,  or, 

(ii)  Where  no  violation  is  found,  the 
recipient  shall  be  so  informed  in  writing. 

(4)  The  time  limit  set  forth  in  this 
section  may  be  modified  by  the  Director. 

§  34.41  Notice  to  show  cause. 

(a)  The  Director  may  issue  a  Notice  to 
Show  Cause  to  a  recipient  that  fails  to 
comply  with  the  requirements  of  this 
part,  and  such  failure  results  in  the 
inability  of  the  Director  to  make  a 
finding.  Such  a  failure  would  include, 
but  not  be  limited  to,  the  failure  or 
refusal  to: 

(1)  Submit  requested  data  within  30 
days  of  the  receipt  of  the  Notification 
Letter; 

(2)  Submit  dociunentation  requested 
during  a  compliance  review;  or 

(3)  Provide  the  Directorate  access  to  a 
recipient's  premises  or  records  during  a 
compliance  review. 

(b)  The  Notice  to  Show  Cause  shall 
contain: 

(1)  A  description  of  the  violation  and 
a  citation  of  the  section  of  JTPA  or  this 
part  violated; 

(2)  The  corrective  action  necessary  to 
achieve  compliance  or,  as  may  be 
appropriate,  the  concepts  and  principles 
of  acceptable  corrective  or  remedial 
action  and  the  results  anticipated;  and 

(3)  A  request  for  a  written  response  to 
the  findings,  including  commitments  to 
corrective  action  or  the  presentation  of 
opposing  facts  and  evidence, 

(c)  Such  Notice  to  Show  Cause  shall 
give  the  recipient  30  days  to  show  cause 
why  enforcement  proceedings  under 
JTPA  should  not  be  instituted.  A 
recipient  may  make  a  showing  by, 
among  other  things,  correcting  the 
Violationjs]  that  brought  about  the 
Notice  to  Show  Cause  and  entering  into 
a  written  Conciliation  Agreement  which 
would  include  the  recipient’s  assurance 
that  the  violation(s)  that  brought  about 
the  Notice  to  Show  Cause  would  not 
recur,  showing  that  the  Directorate  does 
not  have  jurisdiction,  or  showing  that 
the  violation  alleged  by  the  Directorate 
did  not  exist. 

(d)  If  the  recipient  fails  to  show  cause 
why  enforcement  proceedings  should 
not  be  initiated,  the  Director  shall  follow 
the  procedures  outlined  in  §  34.46. 

(e)  The  210  day  requirement  provided 
for  in  §  34.40(c)(3)  shall  be  tolled  during 
the  pendency  of  a  Notice  to  Show  '  ~ ' 
Cause. 

§  34.42  Adoption  of  discrimination 
complaint  processing  procedures. 

(a)  Each  recipient  shall  adopt  and 
publish  procedures  for  processing 
complaints  that  allege  a  violation  of  the 
nondiscrimination  and  equal 


opportimity  provisions  of  JTPA  and  this 
part.  The  procediires  shall  provide  for 
the  prompt  and  equitable  resolution  of 
such  complaints.  In  the  case  of  service 
providers,  the  procedures  required  by 
this  paragraph  shall  be  adopted  and 
published  on  behalf  of  the  service 
provider  by  the  Governor,  the  SDA  grant 
recipient  or  the  Substate  grantee,  as 
determined  by  the  Governor  in  that 
State’s  Methods  of  Administration. 

(b)  The  recipient’s  Equal  Opportimity 
Officer,  or  in  the  case  of  a  small 
recipient,  the  person  designated 
pursuant  to  §  34.22(c),  shall  be 
responsible  for  the  adoption  and 
publication  of  the  procedures,  and  for 
ensuring  that  the  procedures  are 
followed. 

(c)  A  recipient  who  processes  a 
complaint  alleging  a  violation  of  the 
nondiscrimination  and  equal 
opportimity  provisions  of  JTPA  and  this 
part  shall  provide  the  complainant  with 
written  notification  of  the  resolution. 
Such  notification  shall  include  the  right 
to  file  a  complaint  with  the  Director. 

§  34.43  Complaints  and  investigations. 

(a)  Application.  The  Director  has  the 
authority  to  receive  and  investigate 
complaints  alleging  a  violation  of  the 
non^scrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part. 

(b)  Who  may  file.  Any  person  who 
believes  that  he  or  she  or  any  specific 
class  of  individuals  has  been  or  is  being 
subjected  to  discrimination  prohibited 
by  ^e  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  may  by  him  or  herself  or  by  a 
representative,  file  a  written  complaint 
with  the  Director.  Where  the  complaint 
concerns  a  recipient,  the  complaint  may 
be  filed  either  with  the  recipient  or  with 
the  Director. 

(c)  Time  for  filing.  Such  complaint 
must  be  filed  within  180  days  of  the 
alleged  discrimination.  The  Director,  for 
good  cause  shown,  may  extend  the  filing 
time.  This  time  period  for  filing  is  for  the 
administrative  convenience  of  the 
Directorate  and  does  not  create  a 
defense  for  the  respondent. 

(d)  Any  person  who  elects  to  file  his 
or  her  complaint  with  the  recipient  shall 
allow  the  recipient  60  days  to  process 
the  complaint.  If,  during  the  OO-day 
period,  the  recipient  offers  the 

•  con^lainant  a  resolution  of  the 
complaint  but  the  resolution  ofiered  is 
not  satisfactory  to  the  complainant,  the 
complainant  or  his  or  her  representative 
may  file  a  complaint  with  the  Director 
within  30  days  after  the  recipient 
notifies  the  complainant  of  its  proposed 
resolution.  The  recipient  must  notify  the 
complainant  of  his  or  her  right  to  file  a 


complaint  with  the  Director,  and  inform 
the  complainant  that  this  right  must  be 
exercised  within  30  days.  "The  Director 
may  extend  the  30-day  time  limit  if  the 
complainant  is  not  so  notified,  or  for 
other  good  cause  shown.  If  by  the  end  of 
60  days,  the  recipient  has  not  completed 
its  processing  of  the  complaint  or  has 
failed  to  notify  the  complainant  of  the 
resolution,  the  complainant  or  his  or  her 
representative  may,  within  30  days  of 
the  expiration  of  the  60-day  period,  file  a 
complaint  with  the  Director. 

(e)  Contents  of  complaints.  Each 
complaint  shall  be  filed  in  writing,  and 
shall  be  signed  by  the  complainant  or 
his  or  her  authorized  representative.  A 
complaint  shall  contain  the 
cqpiplainant’s  name  and  address  (or 
specify  another  means  of  contacting  him 
or  her),  identify  the  respondent,  and 
describe  the  compleiinant’s  allegations 
in  sufiicient  detail  to  allow  the  Director 
or  the  recipient,  as  appropriate,  to 
determine  whether  the  Directorate  or 
the  recipient  has  jurisdiction  over  the 
complaint,  whether  the  complaint  was 
timely  filed,  and  whether  the  complaint 
has  apparent  merit,  i.e.,  whether  the 
allegations,  if  true,  would  violate  any  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part.  The  information  required  by  this 
paragraph  may  be  provided  by 
completing  and  submitting  the 
Directorate’s  Complaint  Information  and 
Privacy  Act  Consent  Forms. 

(f)  The  recipient  shall  notify  the 
complainant  in  writing  immediately 
upon  determining  that  it  does  not  have 
jurisdiction  over  a  complaint  that 
alleges  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part.  The  notification  shall  also  include 
the  basis  for  the  determination,  and 
state  that  the  complainant  may  file  a 
written  complaint  with  the  Director 
within  30  days  after  receipt  of  the 
notification. 

(g)  General.  (1)  Each  complainant  and 
respondent  has  ^e  right  to  be 
represented  by  an  individual  or  attorney 
of  his  or  her  choice. 

(2)  Any  complainant  or  respondent  (or 
their  authorized  representatives)  has  the 
right  to  contact  the  Directorate  for 
information  regarding  a  complaint  filed 
with  the  Directorate. 

(3)  The  Director  may  issue  a  - - 

subpoena,  as  authorized  by  section 
163(c)  of  JTTA,  directing  the  person 
named  therein  to  appear  and  give 
testimony  and/or  produce  documentary 
evidence,  before  a  designated 
representative,  relating  to  the  complaint 
being  investigated.  Such  attendance  of 
witnesses,  and  the  production  of  such 
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documentary  evidence,  may  be  required 
from  any  place  in  the  United  States,  at 
any  designated  time  and  place. 

(h)  Disposition  of  complaints.  The 
Director  shall  determine  whether  the 
Directorate  will  accept  a  complaint  filed 
in  accordance  with  the  requirements  of 
paragraphs  (a)  through  (f)  of  this  section. 

(1)  Where  a  complaint  contains 
insufficient  information,  the  Director 
shall  seek  the  needed  information  fiom 
the  complainant  If  the  complainant  is 
unavailable  after  reasonable  means 
have  been  used  to  locate  him  or  her,  or 
the  information  is  not  furnished  within 
15  days  of  the  receipt  of  such  request 
the  complaint  file  may  be  closed  without 
prejudice  upon  notice  sent  to  the 
'complainant’s  last  known  address.  ^ 

(2)  Whenever  the  Directorate  lacks 
jurisdiction  over  a  complaint,  the 
Director  shall  so  advise  the  complainant 
and,  wherever  possible,  refer  the 
complaint  to  an  appropriate  Federal, 
State  or  local  authority.  The 
complainant  shall  be  advised  of  the 
referral  with  a  statement  as  to  why  the 
complaint  is  outside  the  jurisdiction  of 
this  part  and  the  nondiscrimination  and 
equ^  opporfimity  provisions  of  )TPA. 

(3)  Where  a  complaint  lacks  apparent 
merit  or  has  not  been  timely  filed,  it 
need  not  be  investigated.  Where  a 
complaint  will  not  be  investigated,  the 
Director  shall  inform  the  complainant  of 
the  basis  for  that  determination. 

(4)  Where  a  complaint  alleging 
discrimination  based  on  age  falls  within 
the  jurisdiction  of  the  Age 
Discrimination  Act  of  1975,  as  amended, 
the  Director  shall  refer  the  complaint  in 
accordance  with  the  provisions  of  45 
CFR  90.43(c)(3),  and  shall  advise  the 
complainant  and  the  respondent  of  the 
referral. 

(5)  Where  a  complaint  solely  alleges  a 
charge  of  individu^  employment 
discrimination  covered  by  this  part  and 
by  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended  (42  U.S.C.  2000e  to 
2000e-17),  the  Equal  Pay  Act  of  1963,  as 
amended  (29  U.S.C.  206(d)),  or  the  Age 
Discrimination  in  Employment  Act  of 
1976,  as  amended  (29  U.S.C.  621,  et  seq.), 
the  Director  shall  refer  such  “joint 
complaint”  to  the  Equal  Emplo3mient 
Opportunity  Commission  for 
investigation  and  conciliation  under 
procedures  for  handling  joint  complaints 
at  29  CFR  part  1691,  and  shall  advise  the 
complainant  and  the  respondent  of  the 
referral. 

(i)  Notification.  Where  the  Director 
accepts  a  conq>laint  for  investigation  by 
the  Directorate,  he  or  she  shall: 

(1)  Acknowledge  acceptance  of  the 
complaint  for  investigation  to  the 
complainant  and  the  respondent,  and 


(2)  Advise  the  complainant  and 
respondent  of  the  issues  over  which  the 
Directorate  has  accepted  jurisdiction. 

(j)  Determinations.  (1)  The  Director 
shall  determine  at  the  conclusion  of  the 
investigation  of  a  complaint  whether 
there  is  reasonable  cause  to  believe  that 
a  violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA  or 
this  part  has  occurred.  Upon  making  a 
cause  finding,  the  Director  shall  issue  an 
Initial  Determination  which  shall  notify 
the  complainant  and  the  respondent,  in 
writing  of: 

(1)  The  specific  findings  of  the 
investigation; 

(ii)  The  proposed  corrective  or 
remedial  action,  as  described  in  §  34.44, 
and  the  time  by  which  the  corrective  or 
remedial  action  must  be  completed; 

(iii)  Whether  it  will  be  necessary  for 
the  respondent  to  enter  into  a  written 
agreement;  and 

(iv)  The  opportunity  to  engage  in 
voluntary  compliance  negotiations. 

(2)  Where  a  no  cause  determination  is 
made,  the  complainant  and  the 
respondent  shall  be  notified  in  writing. 
Such  determination  represents  final 
agency  action  of  the  IDepartment. 

§  34.44  Corrective  and  remedial  action. 

(a)  As  part  of  an  Initial  Determination, 
Letter  of  Findings  or  Notice  to  Show 
Cause,  the  Director  shall  include  the 
specific  steps  the  grant  applicant, 
recipient,  or  entity  operating  a  program 
or  activity,  as  applicable,  is  to  take 
within  a  stated  period  of  time  in  order  to 
achieve  voltmtary  compliance. 

(b)  Such  steps  shall  include,  but  are 
not  limited  to: 

(1)  Actions  to  end  and/pr  redress  the 
violation  of  the  nondiscrimination  or 
equal  opportunity  provisions  of  JTPA  or 
this  part; 

(2)  Make  whole  relief  where 
discrimination  has  been  identified, 
including,  as  appropriate,  back  pay 
(which  shall  not  accrue  from  a  date 
more  than  two  years  prior  to  the  filing  of 
the  complaint  or  the  initiation  of  a 
compliance  review)  or  other  monetary 
relief,  hire  or  reinstatement,  retroactive 
seniority,  promotion,  benefits  or  other 
services  discriminatorily  denied;  and 

(3)  Such  other  remedial  or  affirmative 
relief  as  the  Director  deems  necessary, 
including  but  not  limited  to  outreach, 
recruitment  and  training  designed  to 
ensure  equal  opportunity. 

(c)  Monetary  relief  must  be  paid  h'orn 
non-Federal  funds. 

S  34.45  Notice  of  violation;  Conciliation 
Agreements. 

(a)  State  Programs.  (1)  Where  the 
Director  has  determined  that  a  violation 
of  the  nondiscrimination  and  equal 


opportunity  provisions  of  JTPA  or  this 
Part  has  occurred  at  the  State-o^ice 
level,  he  or  she  shall  notify  the  Governor 
through  the  issuance  of  a  Letter  of 
Findings,  Notice  to  Show  Cause  or 
Initial  Determination,  as  appropriate, 
pursuant  to  §§  34.40,  34.41  or  34.43.  The 
Director  may  secure  compliance  with 
the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
Part  throu^,  among  other  things,  the 
execution  of  a  Conciliation  Agreement 
pursuant  to  paragraph  (c)  of  this  section. 

(2) (i)  Where  the  Director  has 
determined  that  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  has  occurred  below  the  State-office 
level,  he  or  she  shall  notify  the  Governor 
and  the  violating  subrecipient(s)  through 
the  issuance  of  a  Letter  of  Findings, 
Notice  to  Show  Cause  or  Initial 
Determination,  as  appropriate,  pursuant 
to  §§34.40,  34.41  or  34.43. 

(ii)  Such  issuance  shall  direct  the 
Governor  to  initiate  negotiations 
immediately  with  the  violating 
subrecipient(s)  to  secure  compliance  by 
voluntary  means,  and  to  complete  such 
negotiations  within  30  days  of  the 
Governor’s  receipt  of  the  Notice  to  Show 
Cause  or  within  45  days  of  the 
Governor’s  receipt  of  the  Letter  of 
Findings  or  Initial  Determination.  The 
Director  may  extend  these  time  limits 
for  good  cause  shown.  The  Director 
reserves  the  right  to  enter  into 
negotiations  with  the  subrecipient  at 
any  time  during  the  period.  The  issuance 
shall  include  a  determination  as  to 
whether  compliance  should  be  achieved 
by  immediate  correction  of  the 
violation(s),  by  entering  into  a  written 
Conciliation  Agreement  pursuant  to 
paragraph  (c)  of  this  section,  or  both. 

(iii)  If  at  any  time  during  this  period 
the  Governor  determines  that  a 
subrecipient’s  compliance  cannot  be 
achieved  by  voluntary  means,  the 
Governor  shall  so  notify  the  Director. 

(3)  If  the  Governor  is  able  to  secure 
voluntary  compliance  pursuant  to 
paragraph  (a)(2)  of  this  section,  he  or 
she  shall  submit  to  the  Director  evidence 
of  the  corrective  action  taken,  or  a  copy 
of  the  Conciliation  Agreement  or  written 
assurance  for  approval. 

(b)  National  Programs.  Where  the 
Director  has  determined  that  a  violation 
of  the  nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  or  this 
part  has  occurred  in  a  National  Program, 
he  or  she  shall  notify  the  recipient  by 
issuing  a  Letter  of  Findings,  Notice  to 
Show  Cause  or  Initial  Determination,  as 
appropriate,  pursuant  to  §§  34.40,  34.41 
or  34.43.  The  Director  may  secure 
compliance  with  the  non^scrimination 
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and  equal  opportunity  provisions  of 
rrPA  and  this  part  through,  among  other 
things,  the  execution  of  a  written 
Conciliation  Agreement. 

(c)  Entity  operating  programs  or 
activities.  Where  the  Director  has 
determined  that  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  )TPA  or  this 
part  has  occurred  in  a  program  or 
activity,  he  or  she  shall  notify  the  entity 
operating  the  program  or  activity  by 
issuing  a  Notice  to  Show  Cause  or  Initial 
Determination,  pursuant  to  §§  34.41  or 
34.43  of  this  part.  The  Director  may 
secure  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA  and  this 
part  throu^,  among  other  means,  the 
execution  of  a  written  Conciliation 
Agreement. 

(d)  Conciliation  Agreements 
developed  pursuant  to  this  part  must: 

(1)  Be  in  writing; 

(2)  Address  each  cited  violation; 

(3)  Specify  the  corrective  or  remedial 
action  to  be  taken  within  a  stated  period 
of  time  to  come  into  compliance; 

(4)  Provide  for  periodic  reporting  on 
the  status  of  the  corrective  and  remedial 
action,  as  determined  by  the  Director; 

(5)  I^vide  assurance  that  the 
violation(s)  will  not  recur;  and 

(6)  Provide  for  enforcement  for  a 
breach  of  the  agreement. 

(e)  The  Director  may  disapprove:  (1) 
Any  written  assurance  submitted 
pursuant  to  this  Section  that  does  not 
document  the  fact  that  the  violations 
listed  in  the  Letter  of  Findings,  Notice  to 
Show  Cause  or  Initial  Determination 
have  been  corrected;  and 

(2)  Any  Conciliation  Agreement, 
submitted  pursuant  to  this  Section,  that 
fails  to  satisfy  each  of  the  requirements 
of  Paragraph  (d)  of  this  Section. 

(f)  For  good  cause  shown,  the  Director 
may  approve  an  extension  of  time  to 
secure  voluntary  compliance.  The  total 
time  allotted  to  secure  voluntary 
compliance  shall  not  exceed  60  days. 

§  34.46  Final  determination. 

(a)  The  Director  shall  conclude  that 
compliance  cannot  be  secured  through 
informal  means  when: 

(1)  The  grant  applicant,  recipient,  or 
entity  operating  a  program  or  activity 
fails  or  refuses  to  correct  the  violation(s] 
within  the  time  established  by  the  Letter 
of  Findings,  Notice  to  Show  Cause  or 
Initial  Determination;  or 

(2)  The  Director  has  not  approved  an 
extension  of  time  in  which  to  secure 
voluntary  compliance,  pursuant  to 

S  34.4S(f),  and: 

(i)  Has  not  received  notification 
pursuant  to  §  34.45(a)(3)  that  voluntary 
compliance  has  been  a^ieved;  or 


(ii)  Has  disapproved  a  written 
assurance  or  Conciliation  Agreement 
pursuant  to  S  34.45(e);  or 

(iii)  Has  received  notice  from  the 
Governor,  pursuant  to  §  34.44(a)(2)(iv), 
that  voluntary  compliance  cannot  be 
achieved. 

(b)  Upon  so  concluding,  the  Director 
may: 

(1)  Issue  a  Final  Determination  which 
shall: 

(1)  Specify  the  efforts  made  to  achieve 
voluntary  compliance  and  indicate  that 
those  efforts  have  been  unsuccessful; 

(ii)  Identify  those  matters  upon  which 
the  Directorate  and  the  grant  applicant, 
recipient,  or  entity  operating  a  program 
or  activity  continue  to  disagree; 

(iii)  List  any  modifications  to  the 
findings  of  fact  or  conclusions  set  forth 
in  the  Initial  Determination,  Notice  to 
Show  Cause  or  Letter  of  Findings; 

(iv)  Determine  liability  and  establish 
the  extent  of  the  liability,  as 
appropriate; 

(v)  Describe  the  corrective  or  remedial 
action  that  must  be  taken  for  the  grant 
applicant  or  entity  operating  a  program 
or  activity  to  come  into  compliance; 

(vi)  Indicate  that  the  failure  of  the 
grant  applicant,  recipient,  or  entity 
operating  a  program  or  activity  to  come 
into  compliance  within  10  days  of  the 
receipt  of  the  Final  Determination  may 
result,  after  opportunity  for  a  hearing,  in 
the  termination  or  denial  of  the  grant,  or 
discontinuation  of  assistance,  as 
appropriate,  or  in  referral  to  the 
Department  of  Justice  with  a  request  to 
file  suit; 

(vii)  Advise  the  grant  applicant  or 
entity  operating  a  program  or  activity  of 
the  right  to  request  a  hearing,  and 
reference  the  applicable  procedures  at 

§  34.51;  and 

(viii)  Determine  the  Governor’s 
liabilify,  in  accordance  with  the 
provisions  of  Section  34.32; 

(2)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted;  or 

(3)  Take  such  other  action  as  may  be 
provided  by  law. 

(c)  The  Director  shall  notify  the 
Departmental  granting  agency  when  a 
compliance  review  or  complaint 
investigation  results  in  a  finding  of 
noncompliance. 

§  34.47  Notice  to  the  Aseietant  Attorney 
QeneraL 

Where  a  compliance  review  or 
complaint  investigation  results  in  a 
finding  of  noncompliance,  the  Director 
shall  so  notify  the  Assistant  Attorney 
General 


§  34.46  Notification  of  Breach  of 
Conciliation  Agreement 

(a)  The  Governor  shall  immediately 
notify  the  Director  of  a  subrecipient's 
breach  of  any  Conciliation  Agreement  to 
which  he  or  she  is  a  party. 

(b)  When  it  becomes  known  to  the 
Director,  through  the  Governor  or  other 
means,  that  a  Conciliation  Agreement 
has  been  breached,  he  or  she  may  issue 
a  Notification  of  Breach  of  Conciliation 
Agreement  and  commence  formal 
ei^orcement  action.  Where  such 
enforcement  action  is  commenced,  the 
Director  shall  notify  the  Governor  and/ 
or  grant  applicant  or  entity  operating  a 
program  or  activity,  as  well  as  the 
Departmental  granting  agency,  of  that 
fact. 

(c)  The  Notification  of  Breach  of 
Conciliation  Agreement  shall: 

(1)  Specify  the  efforts  made  to  achieve 
voluntary  compliance  and  indicate  that 
those  efiorts  have  been  unsuccessful; 

(2)  Identify  the  specific  provisions  of 
the  Conciliation  A^eement  violated  by 
the  grant  applicant,  recipient,  or  entity 
operating  a  program  or  activity; 

(3)  Determine  liability  and  establish  a 
debt,  as  appropriate; 

(4)  Indicate  that  the  failure  of  the 
grant  applicant,  recipient,  or  entity 
operating  a  program  or  activity  to  come 
into  compliance  within  10  days  of  the 
receipt  of  the  Notification  of  Breach  of 
Conciliation  Agreement  may  result,  after 
opportunity  for  a  hearing,  in  the 
termination  or  denial  of  the  grant,  or 
discontinuation  of  assistance,  as 
appropriate,  or  in  referral  to  the 
Department  of  Justice  with  a  request 
fit)m  the  Department  to  file  suit;  and 

(5)  advise  the  grant  applicant, 
recipient,  or  entity  operating  a  program 
or  activity  of  the  right  to  request  a 
hearing,  and  reference  the  applicable 
procedures  at  Section  34.51(b)  of  this 
Part. 

(d)  In  accordance  with  the  provisions 
of  Section  34.32  of  this  Part,  the 
Notification  of  Breach  of  Conciliation 
Agreement  issued  pursuant  to  Paragraph 
(b)  of  this  Section  shall  include  a 
determination  as  to  the  Governor’s 
liability. 

(e)  The  Notification  of  Breach  of 
Conciliation  Agreement  shall  be 
directed  to  the  Governor  and,  as 
applicable,  the  subrecipient. 

Subpart  E— Federal  Procedures  For* 
Effecthtg  Compliance 

§34.50  General. 

(a)  Sanctions;  judicial  enforcement.  If, 
after  issuance  of  a  Final  Determination 
pursuant  to  §  34.6,  or  a  Notification  of 
Breach  of  Conciliation  Agreement 
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pursuant  to  S  34.48,  compliance  has  not 
been  achieved,  the  Secretary  may: 

(1)  After  opportunity  for  a  hearing, 
suspend,  terminate,  deny  or  discontinue 
the  Federal  financial  assistance  under 
JTPA,  in  whole  or  in  part: 

(2)  Refer  the  matter  to  the  Attorney 
General  with  a  reconunendation  that 
appropriate  civil  action  be  instituted;  or 

(3)  Take  such  action  as  may  be 
provided  by  law. 

(b)  Deferral  of  new  grants.  The 
Department  may  defer  action  on 
applications  for  new  financial 
assistance  under  JTPA  to  a  grant 
applicant  or  recipient  whenever 
termination  proceedings  under  §  34.51 
have  been  initiated  until  a  Final 
Decision  under  §  34.52  has  been 
rendered.  Deferral  is  not  appropriate 
when  financial  assistance  under  JTPA  is 
due  and  payable  under  a  previously 
approved  application. 

(1)  New  Federal  financial  assistance 
under  JTPA  includes  all  assistance  for 
which  an  application  or  approval, 
including  renewal  or  continuation  of 
existing  activities,  or  authorization  of 
new  activities,  is  required  during  the 
deferral  period. 

(2)  New  Federal  financial  assistance 
under  JTPA  does  not  include  assistance 
approved  prior  to  the  beginning  of 
termination  proceedings  or  increases  in 
funding  as  a  result  of  changed 
computations  of  formula  awards. 

§  34.51  Hearings. 

(a)  Notice  of  opportunity  for  hearing. 
As  part  of  a  Final  Determination,  or  a 
NotiHcation  of  Breach  of  a  Conciliation 
Agreement,  the  Director  shall  include, 
and  serve  on  the  grant  applicant, 
recipient,  or  entity  operating  a  program 
or  activity  (by  certified  mail,  return 
receipt  requested],  a  notice  of 
opportunity  for  hearing. 

(b)  Request  for  hearing;  answer.  (1)  In 
the  case  of  noncompliance  which  cannot 
be  voluntarily  resolved,  the  Final 
Determination  or  NotiHcation  of  Breach 
of  Conciliation  Agreement  shall  be 
deemed  the  Department's  formal 
complaint. 

(2)  To  request  a  hearing,  the  grant 
applicant,  recipient,  or  entity  operating  a 
program  or  activity  must  file  a  written 
answer  to  the  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agifement,  and  a  copy  of  the  Final 
Determination  or  NotiHcation  of  Breach 
of  Conciliation  Agreement,  with  the 
Office  of  the  Administrative  Law  Judges. 

(i]  The  answer  must  be  filed  within  30 
days  of  the  date  of  receipt  of  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement. 


(ii)  A  request  for  a  hearing  must  be  set 
forth  in  a  separate  paragraph  of  the 
answer. 

(iii)  The  answer  shall  specifically 
admit  or  deny  each  finding  of  fact  in  the 
Final  Determination  or  Notification  of 
Breach  of  Conciliation  Agreement  or, 
where  the  grant  application,  recipient,  or 
entity  operating  a  program  or  activity 
does  not  have  knowledge  or  information 
sufficient  to  form  a  belief,  the  answer 
may  so  state  and  the  statement  shall 
have  the  effect  of  a  denial.  Findings  of 
fact  not  denied  shall  be  deemed 
admitted.  The  answer  shall  separately 
state  and  identify  matters  alleged  as 
affirmative  defenses  and  shall  also  set 
forth  the  matters  of  fact  and  law  on 
which  the  grant  applicant,  recipient  or 
entity  operating  a  program  or  activity 
relies. 

(3)  The  grant  applicant,  recipient,  or 
entity  operating  a  program  or  activity 
must  simultaneously  serve  a  copy  of  its 
filing  on  the  Office  of  the  Solicitor,  Civil 
Rights  Division,  room  N2464,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

(4) (i)  The  failure  of  a  grant  applicant, 
recipient,  or  entity  operating  a  program 
or  activity  to  request  a  hearing  under 
this  Paragraph,  or  to  appear  at  a  hearing 
for  which  a  date  has  been  set,  is  deemed 
to  be  a  waiver  of  the  right  to  a  hearing; 
and 

(ii)  Whenever  a  hearing  is  waived,  all 
allegations  of  fact  contained  in  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement  shall  be 
deemed  admitted  and  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement  shall  be 
deemed  the  Final  Decision  of  the 
Secretary  as  of  the  day  following  the 
last  date  by  which  the  grant  applicant, 
recipient,  or  entity  operating  a  program 
or  activity  was  required  to  request  a 
hearing  or  was  to  appear  at  a  hearing. 
See  S  34.52(b)(3). 

(c)  Time  and  place  of  hearing. 
Hearings  shall  be  held  at  a  time  and 
place  ordered  by  the  Administrative 
Law  Judge  upon  reasonable  notice  to  all 
parties  and,  as  appropriate,  the 
complainant.  Due  regard  shall  be  given 
to  the  convenience  of  the  parties  and 
their  counsel,  if  any,  and  the  witnesses 
in  selecting  a  place  for  the  hearing. 

(d)  Procedures,  evidence,  and  record. 
(1)  TTie  Administrative  Law  Judge  may 
use  judicial  process  to  secure  the 
attendance  of  witnesses  and  the 
production  of  documents  pursuant  to 
Section  9  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  49). 

(2)  Evidence.  In  any  hearing  or 
administrative  review  conducted 
pursuant  to  this  Part,  evidentiary  matter 
shall  be  governed  by  the  standards  and 


principles  set  forth  in  the  uniform  Rules 
of  Evidence  issued  by  the  Department  of 
Labor’s  Office  of  Administrative  Law 
Judges,  29  CFR  part  18. 

§  34.52  Decision  and  post-termination 
proceedings. 

(a)  Initial  decision.  After  the  hearing, 
the  Administrative  Law  Judge  shall 
issue  an  initial  decision,  containing 
findings,  conclusions  and  a  decision  and 
order.  The  initial  decision  shall  be 
served  on  all  parties. 

(b)  Exceptions:  Final  decision.  (1) 

Final  decision  after  a  hearing.  The  initial 
decision  and  order  sh8ll  become  the 
Final  Decision  and  Order  of  the 
Secretary  unless  exceptions  are  filed  by 
a  party. 

(1)  A  party  dissatisfied  with  the  initial 
decision  and  order  may,  within  45  days 
of  receipt,  file  with  the  Secretary  (or  the 
Secretary’s  designee)  and  serve  on  the 
other  parties  to  the  proceedings, 
exceptions  to  the  initial  decision  and 
order  or  any  part  thereof. 

(ii)  A  party  filing  exceptions  must 
specifically  identify  the  finding  or 
conclusion  to  which  exception  is  taken. 
Any  exception  not  specifically  urged 
shall  be  deemed  to  have  been  waived. 

(iii)  Within  45  days  of  the  date  of 
filing  such  exceptions,  a  replay  may  be 
filed  and  served  by  any  other  party  to 
the  proceeding. 

(iv)  Requests  for  extensions  for  the 
filing  of  exceptions  or  replies  thereto 
must  be  received  by  the  Secretary  (or 
the  Secretary’s  designee)  no  later  than  3 
days  before  the  exceptions  or  replies  are 
due. 

(v)  Where  exceptions  have  been  filed, 
the  initial  decision  and  order  of  the 
Administrative  Law  Judge  shall  become 
the  Final  Decision  of  the  Secretary 
unless  the  Secretary,  within  30  days 
after  expiration  of  the  time  for  the  filing 
of  exceptions  and  any  replies  thereto, 
has  notified  the  parties  that  the  case  is 
accepted  for  review. 

(vi)  Any  case  accepted  for  review  by 
the  Secretary  shall  be  decided  within 
180  days  of  such  acceptance.  If  the 
Secretary  fails  to  issue  a  Final  Decision 
and  Order  within  180  days,  the  initial 
decision  and  order  of  the  Administrative 
Law  Judge  shall  become  the  Final 
Decision  and  Order  of  the  Secretary. 

(2)  Final  Decision  where  a  hearing  is 
waived. 

(i)  If,  after  issuance  of  a  Final 
Determination  pursuant  to  §  34.46(a)  or 
Notification  of  Breach  of  Conciliation 
Agreement  pursuant  to  §  34.48, 
voluntary  compliance  has  not  been 
achieved  within  the  time  set  by  this  part 
and  the  opportunity  for  a  hearing  has 
been  waived  as  provided  for  in 
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§  34.51(b](3],  the  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agreement  shall  be  deemed  the  Final 
Decision  of  the  Secretary. 

(ii)  When  a  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agreement  is  deemed  the  Final  Decision 
of  the  Secretary,  the  Secretary  may, 
within  45  days,  issue  an  order 
terminating  or  denying  the  grant  or 
continuation  of  assistance  or  imposing 
other  appropriate  sanctions  for  ^e  grant 
applicant  or  recipient’s  failure  to  comply 
with  the  required  corrective  and/or 
remedial  actions,  or  referring  the  matter 
to  the  Attorney  General  for  further 
enforcement  action. 

(3)  Final  agency  action.  A  Final 
Decision  and  Order  issued  pursuant  to 
§  34.52(b)  constitutes  final  agency 
action. 

(c)  Post-termination  proceedings.  (1) 

A  grant  applicant  or  recipient  adversely 
affected  by  a  Final  Decision  and  Order 
issued  under  this  Part  shall  be  restored, 
where  appropriate,  to  full  eligibility  to 
receive  Federal  fmancial  assistance 
under  JTPA  if  it  satisfies  the  terms  and 
conditions  of  such  Final  Decision  and 
Order  and  brings  itself  into  compliance 
with  this  Part. 

(2)  A  grant  applicant  or  recipient 
adversely  affected  by  a  Final  Decision 
and  Order  entered  pursuant  to  this 
Section  may  at  any  time  petition  the 
Director  to  restore  its  eligibility  to 
receive  Federal  Hnancial  assistance 
under  JTPA.  A  copy  of  the  petition  shall 
be  served  on  the  parties  to  the  original 
proceeding  which  led  to  the  Final 
Decision  and  Order  under  paragraph  (b) 
of  this  section.  Such  petition  shall  be 
supported  by  information  showing  the 
actions  taken  by  the  grant  applicant, 
recipient,  or  entity  operating  a  program 
or  activity  to  comply  with  the 


requirements  of  paragraph  (c)(1)  of  this 
section.  The  grant  applicant,  recipient, 
or  entity  operating  a  program  or  activity 
shall  have  the  burden  of  demonstrating 
that  it  has  satisfied  the  requirements  of 
paragraph  (c)(ll  of  this  section. 
Restoration  to  eligibility  may  be 
conditioned  upon  the  grant  applicant  or 
recipient  entering  into  a  consent  decree. 
While  proceedings  imder  this  section 
are  pending,  sanctions  imposed  by  the 
Final  Decision  and  Order  under 
paragraphs  (b)(1)  and  (2)  of  this  section 
shall  remain  in  effect. 

(3)  The  Director  shall  issue  a  written 
decision  on  the  petition  for  restoration. 

(i)  If  the  Director  determines  that  the 
requirements  of  paragraph  (c)(1)  of  this 
section  have  not  been  satisfied,  he  or 
she  shall  issue  a  decision  denying  the 
petition. 

(ii)  Within  30  days  of  its  receipt  of  the 
Directors  decision,  a  recipient  may  file 
a  petition  of  review  of  the  decision  by 
the  Secretary,  setting  forth  the  groimds 
for  the  recipient’s  objection  to  the 
Director’s  decision. 

(iii)  The  petition  shall  be  served  on 
the  Director  and  the  Associate  Solicitor 
for  Civil  Rights. 

(iv)  The  Director  may  file  a  response 
to  the  petition  within  14  days. 

(v)  The  Secretary  shall  issue  the  final 
agency  decision  denying  or  granting  the 
recipient’s  request  for  restoration  to 
eligibility. 

§  34.53  Suspension,  termination,  denial  or 
discontinuance  of  Federal  financial 
assistance  under  JTPA;  alternate  funds 
disbursal  procedure. 

(a)  Any  action  to  suspend,  terminate, 
deny  or  discontinue  Federal  financial 
assistance  under  JTPA  shall  be  limited 
to  the  particular  political  entity,  or  part 
thereof  or  other  recipient  (or  grant 
applicant)  as  to  which  the  finding  has 


been  made  and  shall  be  limited  in  its 
effect  to  the  particular  program,  or  part 
thereof,  in  which  the  noncompliance  has 
been  found.  No  order  suspending, 
terminating,  denying  or  discontinuing 
Federal  financial  assistance  under  JTPA 
shall  become  effective  until: 

(1)  The  Director  has  issued  a  Final 
Determination  pursuant  to  §  34.46  or 
Notification  of  Breach  of  Conciliation 
Agreement  pursuant  to  §  34.48; 

(2)  There  has  been  an  express  finding 
on  the  record,  after  opportunity  for  a 
hearing,  of  failure  by  the  grant  applicant 
or  recipient  to  comply  with  a 
requirement  imposed  by  or  pursuant  to 
this  part  or  the  nondiscrimination  and 
equal  opportunity  provisions  of  JTPA; 

(3)  A  Final  Decision  has  been  issued 
by  the  Secretary',  the  Administrative 
Law  Judge’s  decision  and  order  has 
become  the  Final  Decision  of  the 
Secretary,  or  the  Final  Determination  or 
Notification  of  Conciliation  Agreement 
has  been  deemed  the  Final  Decision  of 
the  Secretary,  pursuant  to  §  34.52(b); 
and 

(4)  The  expiration  of  30  days  after  the 
Secretary  has  filed,  with  the  committees 
on  Congress  having  legislative 
jurisdiction  over  the  program  involved,  a 
full  written  report  of  the  circumstances 
and  grounds  for  such  action. 

(b)  When  the  Department  of  Labor 
withholds  funds  fi'om  a  recipient  or 
grant  applicant  imder  these  regulations, 
the  Secretary  may  disburse  the  withheld 
funds  directly  to  an  alternate  recipient. 
In  such  case,  the  Secretary  will  require 
any  alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  these 
regulations;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  pertinent  portion  of  the  JTPA. 

[FR  Doc.  92-25149  Filed  10-16-92;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resettlement 

Availability  of  FY  1993  Grants  To 
Support  Case  Management, 
Employment  Services,  and  Transitional 
Cash  Assistance  for  Newly  Arrived 
Refugees 

Availability  of  FY  1993  grants  to 
public  and  private  non-profit  agencies  to 
support  case  management,  employment 
services,  and  transitional  cash 
assistance  for  newly  arrived  refugees  * 
who  are  not  eligible  for  assistance  under 
the  Federal  programs  of  aid  to  families 
with  dependent  children  (AFDC)  or 
supplemental  security  income  (SSI). 
These  are  the  refugees  currently  eligible 
for  refugee  cash  assistance  (RCA).  A 
regulation  effecting  the  termination  of 
RCA  is  being  published. 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR).  ACF.  HHS. 

ACTION:  Notice  of  availability  of  fiscal 
year  1993  grant  awards  to  public  or 
private  non-profit  agencies  which  have 
access  to  the  targeted  newly-arrived 
refugees  for  the  provision  of  all  of  the 
following:  case  management, 
employment  services,  and  transitional 
cash  assistance.  This  program  will  be 
called  the  Private  Resettlement  Program 
(PRP). _ 

SUMMARY:  This  announcement  solicits 
applications  from  public  and  non-profit 
agencies  to  implement  the  Office  of 
Refugee  Resettlement's  PRP.  This 
program  is  being  established  to  provide 
funds  for  certain  services  and  assistance 
for  newly-arriving  refugees  who  are  not 
categorically  eligible  for  the  Federal 
programs  of  AFDC  or  SSI.  These  are 
refugees  currently  eligible  for  RCA. 

Successful  applicants  (hereinafter 
called  grantees)  are  to  implement  these 
services  either  directly  or  through  a 
network  of  local  agencies.  The  program 


*  In  addition  to  persona  admitted  to  the  United 
States  as  refugees  under  section  207  of  the 
Immigration  and  Nationality  Act  (INA)  or  granted 
asylum  under  section  208  of  the  INA,  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980)  Pub.  L  No.  96- 
422);  (2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988.  as 
included  in  the  FY  1988  Continuing  Resolution  IPub. . 
L  No.  iOO-202);  and  (3)  certain  Amerasians  from 
■'Vietnam;  including  U.S.  citizens,  under  title  11  of  the 
Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Acts.  1989  (Pub.  L  No. 
100-461)  1990  (Pub.  L  No.  101-167),  and  1991  (Pub.  L 
No.  101-513).  For  convenience,  the  term  “refugee"  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  specific  context  indicates 
otherwise. 


of  assistance  and  services  (described  in 
Guidelines  at  Attachment  A)  to  be 
carried  out  by  the  grantees  is  to  include, 
but  is  not  limited  to,  case  management, 
employment  services,  and  transitional 
cash  assistance  in  a  manner  which 
promotes  the  goal  of  the  Refugee  Act, 
which  is  self-sufficiency  at  the  earliest 
possible  time  after  arrival  in  the  United 
States.  Awards  issued  pursuant  to  this 
notice  will  be  expected  to  support  all 
three  acitivites — case  management, 
employment  services,  and  transitional 
cash  assistance. 

Grant  awards  issued  under  this 
announcement  will  be  for  three  year 
project  periods,  beginning  l/l/93.  First- 
year  awards  will  be  for  up  to  one-year 
budget  periods  from  1/1/93-12/31/93. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period,  but  within  the 
three-year  project  period,  will  be 
entertained  in  subsequeht  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee’s  program,  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  The  amounts  of 
continuation  awards  will  take  into 
consideration  actual  versus  estimated 
costs  of  the  prior  year,  and  make 
necessary  adjustments.  Where  actual 
arrivals  exceed  the  estimated  number  on 
which  the  grant  was  awarded,  a  grantee 
may  request  a  supplemental  award  prior 
to  the  end  of  the  budget  period. 

The  basis  for  funding  under  this 
announcement  will  be  a  per  capita 
amount  for  each  of  the  refugees  to  be 
served  by  the  grantee  during  the  grant 
period.  The  per  capita  amount  will  be 
published  in  a  supplemental  notice. 
Grantees’  awards  will  be  based  upon 
the  estimated  number  of  refugees  to  be 
served  during  the  budget  period  times 
the  per  capita  amount.  This  amount  may 
be  revised  in  subsequent  budget  periods 
within  the  grant’s  project  period  and  at 
the  end  of  the  grant,  taking  into 
consideration  differences  between  the 
estimated  and  actual  numbers  of 
refugees  resettled  by  the  grantee,  as 
well  as  actual  appropriations  to  the 
program.  This  will  be  effected  either  (1) 
by  making  a  supplemental  award  to  a 
grantee  whose  actual  arrivals  exceed 
the  projections  on  which  the  budget 
period’s -award  is  based  or  (2)  by 
reducing  the  award  of  the  subsequent 
budget  period  by  the  remaining  balance 
from  the  previous  budget  period  for  a 
grantee  whose  actual  arrivals  during  the 
budget  period  are  less  than  the 
projections  on  which  the  budget  period’s 
award  was  based. 


The  per  capita  amount  establishes  the 
total  grant  award.  It  is  not  a  maximum 
or  a  minimum  to  be  spent  by  the  grantee 
on  each  refugee  resettled.  The  actual 
funds  the  grantee  awards  to  each  local 
agency  and  that  which  the  local  agency 
spends  for  each  refugee  will  vary 
according  to  the  community’s  economy 
and  the  individual  refugee’s  needs  for 
assistance  and  services. 

The  PRP  budget  period  will  begin  l/l/ 
93.  Subsistence  support  for  refugees  not 
eligible  for  AFDC  or  SSI  will  be 
provided  under  the  State-administered 
RCA  program  until  its  termination, 
which  is  being  effected  through  the 
publication  of  a  regulation.  Grantees 
under  this  announcement  will  be 
required  to  provide  transitional  cash 
assistance  (but  not  case  management  or 
employment  services)  to  refugees  losing 
assistance  under  the  RCA  program  who 
do  not  have  earnings  exceeding  the 
assistance  provided  for  under  this 
announcement  and  whose  time  in  the 
U.S.  does  not  exceed  the  period  of 
eligibility  for  TCA  assistance.  This 
eligibility  period  will  be  specified  in  the 
Supplemental  Notice.  Grantees  are  also 
required  to  provide  transitional  cash 
assistance  (TCA)  to  refugees  who, 
although  not  receiving  RCA  at  the  time 
RCA  is  terminated,  arrived  in  the  U.S. 
on  or  before  November  30, 1992  and 
whose  time  in  the  U.S.  does  not  exceed 
the  period  of  eligibility  for  PRP 
assistance.  Because  refugees  who  lose 
RCA  mostly  will  already  have  been 
enrolled  in  the  State  administered 
refugee  services  program,  these  refugees 
should  continue  to  receive  employment 
and  other  services  from  the  State.  If  in 
need  of  services,  former  RCA  recipients, 
and  refugees  not  previously  on  RCA 
who  arrived  in  the  U.S.  on  or  before 
November  30, 1992  but  whose  time  in 
the  U.S,  does  not  exceed  the  period  of 
eligibility  for  PRP  assistance,  should  be 
referred  to  the  appropriate  state- 
contracted  refugee  services  provider  for 
the  provision  of  services  pursuant  to  45 
CFR  subpart  F.  If  such  a  refugee  fails, 
without  good  cause,  to  meet  the 
requirements  of  45  CFR  400.75(a)  or 
voluntarily  quits  a  job,  the  State  shall  be 
responsible  under  45  CFR  400.82  to 
notify  the  PRP  grantee  responsible  for 
providing  TCA  to  the  refugee.  The 
grantee  will  than  be  responsible  for 
making  the  determinations-under  section 
VIII  and  IX  of  the  Guidelines  regarding 
sanctions. 

Also  being  transitioned  under  this 
program  will  be  refugees  currently 
served  under  the  Matching  Grant 
program  whose  eligibility  under  that 
program  expires  but  who  are  not  self- 
sufficient  and  would  qualify  for  a  longer 
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period  of  transitional  cash  assistance 
(TCA)  under  PRP.  This  would  apply  only 
to  refugees  not  eligible  for  AFDC  or  SSI 
at  the  end  of  their  support  under  the 
Matching  Grant  program.  The  period  of 
eligibility  would  be  the  fifth  month  after 
arrival  in  the  U.S.  through  the  end  of  the 
TCA  eligibility  period.  The  existing 
Matching  Grant  program  grants  will  not 
be  renewed,  and  that  program  will  be 
phased  out. 

Rufugees  served  by  Wilson/Fish 
project  grantees  are  not  included  in  PRP 
and  shall  not  be  included  in  estimates  of 
refugees  to  be  served  and  are  not  to  be 
provided  assistance  or  services  under 
PRP. 

Closing  Date:  The  closing  date  for 
submission  of  applications  is  30  days 
from  date  of  publication.  Non¬ 
competitive  continuation  applications  in 
subsequent  years  will  be  due  60  days 
prior  to  expiration  of  a  current  budget 
period. 

Applicant’s  Conference:  The  oflFice  of 
Refugee  Resettlement  will  conduct  an 
applicant's  conference  beginning  at  10 
a.m.  on  Tuesday,  October  20  in  its 
offices  at  901  D  Street  SW.,  Washington, 
DC  20447,  Sixth  Floor.  The  purpose  of 
this  conference  will  be  to  answer 
questions  posed  by  applicants 
concerning  application  content  and 
program  design.  At  ORR’s  option,  a 
second  applicants’  conference  may  be 
convened  seven  days  later.  Attendance 
at  such  conference  is  not  required  of 
applicants. 

Authorization:  Authority  for  this 
activity  is  contained  in  Section  412  of 
the  Immigration  and  Nationality  Act.  8 
U.S.C.  1522. 

Eligible  Applicants:  Eligible 
applicants  under  the  announcement  are 
public  agencies  and  private 
organizations  which  are  incorporated  in 
non-profit  status  under  the  laws  of  their 
State.  Proof  of  non-profit  status,  such  as 
IRS  determination  or  appropriate 
sections  of  the  Articles  of  Incorporation 
or  By-laws,  must  be  included  as  an 
appendix  to  the  project  application. 

Available  Funds:  Awards  will  be 
made  under  this  grant  announcement 
subject  to  the  availability  of  funds.  The 
President’s  Budget  has  requested  a  total 
of  $74  million  to  be  made  available  in 
FY  1993  under  this  announcement. 

When  the  FY  1993  appropriation  bill  is 
passed,  ORR  will  publish  a 
supplemental  notice  stating  the  total 
amount  and  the  per  capita  amount  ORR 
will  make  available  to  the  successful 
grantees.  ORR  expects  to  award  the 
funds  appropriated  for  this  purpose  to 
successful  applicants  on  a  per  capita 
basis  proportionate  to  the  number  of 
eligible  refugees  which  the  grantee 
expects  to  resettle.  Grants  for  pre-award 


costs  to  successful  applicants  will  be 
limited  by  the  funds  available  and  will 
be  based  on  the  reasonableness  and 
allowability  of  expenses  of  which 
reimbursement  is  being  sought.  Amounts 
to  be  awarded  for  pre-award  costs  will 
be  related  to  the  number  of  eligible 
clients  projected  to  be  served. 

Additional  Information:  For 
information,  relating  to  the  grant 
application  process  and  matters 
concerning  the  issuance  of  awards 
under  this  grant,  please  contact:  William 
R.  Eckhof,  Office  of  Refugee 
Resettlement,  370  L’Enfant  Promenade 
SW.,  Washington,  DC  20447,  Phone: 

(202)  401-4557. 

For  information  relating  to  the 
Program  Guidelines  attached  and  to  the 
implementation  of  the  PRP  program  by 
recipient  agencies,  please  contact 
Barbara  R.  Chesnik  (202)  401-4558  (same 
address). 

SUPPLEMENTARY  INFORMATION: 

Definitions:  The  following  definitions 
apply  to  this  Program  Announcement: 

AFDC:  The  Federal  program  of  Aid  to 
Families  with  Dependent  Children,  for 
which  some  refugees  are  eligible. 

Case:  For  purposes  of  assistance  or 
services,  a  household,  which  may 
consist  of  a  single  individual  or  a 
family — including  extended  family 
members — provided  assistance  or 
services  by  the  local  agency. 

Case  Management:  The  system  of 
assuring  client  eligibility  for  services 
and  cash  assistance,  developing  a 
client’s  service  plan,  making  necessary 
referrals,  coordinating  the 
implementation  of  the  plan,  preventing 
duplication  of  services,  and  providing 
regular  contact  with  the  clients  to 
review  their  situation,  assist  them,  and 
assess  their  progress  toward  the 
employment  plan  goal. 

Employability  Plan:  A  plan  developed 
for  each  employable  refugee,  as  soon  as 
possible  after  arrival,  to  assess  the 
refugee’s  work  experience,  education, 
vocational  skills,  and  interests,  and  to 
plan  the  steps  necessary  for  the  refugee 
to  becom’e  employed  in  the  context  of 
employment  opportunities  in  the 
community. 

Employable:  Not  exempt  from 
employment  services  under  section  VIII. 
“Good  Cause  Criteria’’,  in  the 
Guidelines. 

Employment  Services:  The  system  of 
services,  including — but  not  limited  to — 
developing  an  employability  plan,  job 
development,  job  search,  job  counseling, 
job  placement,  and  periodic  follow-up. 
which  leads  to  the  employment  of  the 
refugee  client. 

Financial  Eligibility:  Clients  are 
eligible  for  PRP  transitional  cash 


assistance  if  they  a)  request  assistance 
and  sign  a  PRP  agreement  which  states 
that  they  need  assistance,  and;  b)  do  not 
have  earned  income  in  excess  of  the 
transitional  cash  assistance  amount, 
plus  the  disregard.  Resources  and  assets 
are  not  used  in  determining  financial 
eligibility  for  transitional  assistance. 
Also,  resources  and  assets  of  others  are 
not  deemed. 

Guidelines:The  descriptions,  at 
Attachment  A  of  the  PRP  Program 
Announcement,  of  how  eligibility 
determinations  are  to  be  made,  how 
case  management,  employment  services, 
and  transitional  cash  assistance  are  to 
be  provided  and  how  certain 
administrative  and  management 
procedures  are  to  be  used  by  the 
grantees  in  implementing  the  program. 

Local  Agency:  Agency  in  a 
resettlement  site  through  which  the 
grantee  proposes  to  provide  PRP 
assistance  and  services  to  eligible 
refugees. 

ORR:  The  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services.  * 

Private  Resettlement  Program  (PRP): 
The  program  described  herein,  to  be 
implemented  through  this 
Announcement. 

Refugees:  As  used  herein,  all 
potentially  eligible  clients,  including 
refugees,  asylees,  Cuban  and  Haitian 
entrants,  and  Amerasian  immigrants 
and  citizens  and  their  families.  (See 
footnote.  Page  1) 

Resettlement  Site:  The  geographic 
location  in  which  refugees  have  initially 
been  resettled. 

R  fi'/’Serv/ces.- Reception  and 
Placement  Services  that  are  provided  for 
newly-arrived  refugees  by  voluntary 
resettlement  agencies  under  a 
Cooperative  Agreement  with  the 
Department  of  State  or,  for  Cuban  and 
Haitian  entrants,  with  the  Community 
Relations  Service  of  the  U.S.  Department 
of  Justice. 

Self-Sufficient:  The  economic 
condition  where  refugees  meet  their 
subsistence  needs  and  no  longer  require 
cash  assistance. 

SSI:  The  Federal  program  of 
Supplemental  Security  Income  for  the 
aged,  blind  and  disabled,  for  which 
some  refugees  are  eligible. 

Transitional  Cash  Assistance  (TCA): 
The  cash  payments  to  refugees  to  be 
used  for  food,  housing,  transportation, 
and  similar  basic  maintenance  expenses 
during  the  period  of  eligibility.  Refugees 
not  eligible  for  AFDC  or  SSI  programs, 
as  well  as  refugees  who  have  made 
application  for  SSI  due  to  disability  and 


47720 


•  •  •  Feder^  Register  /  Vol.  57,  No.  202  /  Monday,  October  19,  1992  /  Notices 


whose  eligibility  has  not  been 
determined,  are  eligible  for  TCA. 

Background  and  Scope 
Since  1975,  ORR  and  its  predecessor 
agencies,  under  various  legislative 
authorities,  have  funded  States  for 
certain  State/local  costs  incurred  in 
providing  cash  and  medical  assistance, 
when  needed,  to  refugees  for  varying 
lengths  of  time  and  under  varying 
circumstances.  Recipients  of  this 
assistance  have  been  persons  admitted 
to  the  United  States  in  refugee  status, 
persons  meeting  the  statutory  definition 
of  Cuban/Haitian  entrants,  asylees,  and 
Amerasians  admitted  to  the  United 
States  from  Vietnam  in  immigrant  status 
or  as  U.S.  citizens  but  who  are 
statutorily  eligible  for  the  same  benefits 
as  refugees. 

The  Refugee  Act  of  1980,  which 
became  the  authorizing  legislation  for  all 
refugee  assistance  programs,  authorized 
the  Director  of  ORR  to  provide  for  cash 
assistance  to  refugees  during  a  refugee’s 
first  36  months  in  the  U.S,  subject  to  the 
availability  of  funds.  The  purpose  of 
providing  cash  assistance  was  to  help 
refugees  meet  their  basic  needs  between 
the  time  of  their  arrival  and  their 
achievement  of  economic  self- 
sufficiency.  The  Refugee  Act  authorized 
the  Director  to  provide  refugee  cash 
assistance  via  State  public  welfare 
programs  or  through  grants  or  contracts 
to  public  or  private  non-profit  agencies. 
ORR  chose  State  public  welfare 
programs. 

Refugees  found  to  be  categorically 
eligible  for  AFDC  or  SSI  were  served  by 
those  programs.  Until  1991,  ORR  funded 
States  for  the  State/local  share  of  the 
AFDC  pajrment  made  to  refugees  and 
for  State  supplements  paid  to  refugees 
receiving  SSI  for  an  initial  period 
following  a  refugee’s  arrival  in  the  U.S. 
This  period  varied,  depending  on 
available  funds  relative  to  costs 
incurred.  Refugees  who  met  the 
financial  eligibility  requirements  but  not 
the  family  composition  requirements  for 
AFDC  nor  the  aged,  blind,  and  disabled 
requirements  of  SSI  could  receive 
Refugee  Cash  Assistance  (RCA).  The 
needs  tests  and  benefit  levels  in  the 
RCA  program  were  based  on  the  States’ 
AFDC  programs.  ORR  reimbursed  the 
States  fully  for  the  costs  of  providing 
RCA. 

In  FY  1991,  because  of  reduced 
appropriations.  Federal  funding  for  the 
State  and/or  local  costs  of  providing 
AFDC  and  SSI  was  discontinued.  *1116 
period  of  RCA  availability  for  refugees 
also  was  reduced  to  12  months  in  FY 
1989  and  to  8  months  in  FY  1992. 

In  FY  1993,  ORR  will  implement  via 
this  announcement  and  accompanying 


Guidelines  a  new  program  administered 
by  public  or  private  non-profit  agencies, 
based  upon  the  most  successful  models 
of  resetUement  demonstrated  over  the 
past  decade.  This  program,  called  the 
Private  Resettlement  Program  (PRP),  will 
assist  refugees  by  integrating  case 
management,  employment  services,  and 
transitional  cash  assistance. 

Since  refugees  usually  arrive  in  the 
United  States  with  few  or  no  financial 
resources,  they  need  assistance  while 
they  acquire  language  and  job  skills  and 
obtain  employment.  These  needs  are 
often  short-term.  PRP  services,  delivered 
by  agencies  with  access  to  refugees,  will 
offer  services  built  on  the  individualized 
relationships  between  case  manager  and 
refugee  that  in  many  cases  will  have 
begun  at  the  time  of  arrival. 

The  goal  of  PRP  is  to  provide,  to  the 
grantees,  resources  that  will  assure  an 
expeditious  transition  for  refugees,  from 
initial  reception  and  placement 
activities  into  employment,  allowing 
refugees  to  be  economically  self- 
sufficient  at  the  earliest  possible  time 
after  arrival.  Under  this  announcement, 
grantees  will  be  expected  to  provide 
PRP  assistance  to  an  estimated  50,000- 
60,000  newly-arrived  refugees  in  FY 
1993,  and  yet-to-be  determined  numbers 
in  FY  1994  and  1995. 

The  larger  share  of  ORR’s 
appropriated  funds,  which  includes  the 
funding  provided  for  social  services. 
Targeted  Assistance,  and 
unaccompanied  minors,  will  continue  to 
pass  directly  to  State  governments. 
However,  in  addition  to  transitional 
cash  assistance,  successful  applicants 
for  PRP  grants  will  also  be  required  to 
provide  case  management  and  some 
employment  services  for  newly  arriving 
refugees  served  with  funds  from  the 
PRP. 

In  serving  newly  arrived  refugees, 
ORR  encourages  close  cooperation, 
coordination,  and  collaboration  among 
grantees  and  other  local  refugee  service 
providers  through  creation  of  consortia 
or  other  coordinating  entities  and 
encourages  agreements  among  the 
affected  agencies  and  the  local  affiliates 
of  PRP  grantees.  ORR  intends  that  local 
consortia  shall  convene  for  the  purpose 
of  avoiding  duplication  of  services  and 
to  provide  for  maximum  coordination 
among  agencies  providing  related 
services. 

Application  Ck>ntent 

The  application  for  this 
announcement  is  to  include; 

A.  A  description  of  the  applicant 
organization,  including: 

1.  A  brief  history  of  the  applicant’s 
organization  describing  its  ability  to 
provide  refugee  resettlement  services. 


2.  Evidence  that  the  applicant  has  the 
ability  to  access  newly-arrived  refugees 
through: 

— A  Cooperative  Agreement  with  the 
Department  of  State  (DOS)  for 
reception  and  placement  of  refugees; 
or 

— A  written  agreement  with  agencies 
which  resettle  refugees  under  the  DOS 
Cooperative  Agreement  which  will 
enable  the  applicant  to  access  its 
clients;  or 

— A  Cooperative  Agreement  or  contract 
with  the  Community  Relations  ServicI 
(CRS)  for  placement  and  services 
entrants/asylees  or  any  other  group 
statutorily  eligible  for  refugee  benefits 
as  stated  in  this  announcement;  or 
— A  written  agreement  with  an  agency 
which  provides  such  services  under 
an  agreement  with  CRS  which  will 
enable  the  applicant  to  access  its 
clients. 

3.  Descriptive  policy  statements 
covering  the  applicant’s  programs  of 
refugee  resettlement  services — in 
particular,  services  that  promote 
refugees’  self-sufficiency  at  the  earliest 
possible  time  following  arrival  in  the 
resettlement  communities,  and  policies 
related  to  utilization  of  public  assistance 
by  clients. 

4.  Description  of  the  structure  of  the 
applicant  agency,  including  an 
organizational  chart  to  show  location  of 
the  local  agencies  implementing  the 
PRP;  job  descriptions  of  key  staff  who 
will  bear  responsibility  for  program 
development,  monitoring,  and 
administering  the  PRP;  sample  job 
descriptions  for  local  resettlement  staff 
and  program  managers;  and  a  chart  of 
the  agency’s  participating  local  agency 
network,  including  supervisory  links.. 

B.  A  description  of  the  applicant’s 
plan  for  the  development  of  local  agency 
PRP  program  activities,  including; 

1.  Mandated  services  to  be  provided 
by  the  local  agency: 

a.  Case  management  described  in 
Guidelines  at  Attachment  A, 

b.  Employment  services  as  described 
in  Guidelines  at  Attachment  A, 

c.  Transitional  case  assistance  as 
described  in  Guidelines  at  Attachment 
A,  which  is  to  be  a  uniform  level  of 
transitional  cash  assistance  for  refugees 
in  PRP  established  on  a  State-wide  or 
conununity-wide  basis.  The  applicant 
will  develop  the  uniform  level  in 
consultation  with  its  local  agencies  and 
will  establish  a  level,  subject  to  ORR 
approval,  that  will  preclude  the  need  for 
public  cash  assistance  programs.  'The 
applicant  shall  also  describe  any  earned 
income  disregard  which  will  be  applied 
in  determining  the  level  of  payment  for 
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employed  refugees,  and  a  uniform 
housing  reduction,  as  well  a-s  any 
incentives  to  be  provided  to  refugees 
who  become  employed.  The  applicant 
shall  describe  how  local  agencies  will 
make  transitional  cash  assistance 
payments  to  eligible  refugees  (e.g.  mail, 
ATM,  in-person  pick-up). 

2.  Optional  services,  also  listed  in 
Guidelines  at  Attachment  A,  if  the 
agency  intends  that  local  agencies  will 
implement  them  with  PRP  funds. 

3.  Volunteer  services  and  in-kind 
donations  for  the  eligible  clients.  (In- 
kind  donations  may  augment,  but  may 
not  supplant  or  be  in  lieu  of,  cash 
assistance  provided  through  these 
grants.) 

4.  Contractual  or  sub-grant 
agreements  in  which  the  applicant 
requests  a  local  agency  other  than  one 
of  its  own  affiliates  to  disburse 
Transitional  Cash  Assistance  or  to 
provide  required  services  for  the  PRP 
clients  in  one  or  more  local 
communities.  (The  applicant  must 
describe  in  the  application  how  this  will 
be  implemented.) 

C.  A  description  of  the  agency’s 
administration  of  the  program,  including: 

1.  The  agency’s  management  plan  for 
the  PRP,  including  a  description  of  the 
management  procedures  to  be  effected 
between  and  within  the  lead  6igency  and 
the  local  implementing  agencies. 

2.  The  lead  agency’s  proposed  local 
agency  staff  training  and  development 
activities  related  to  the  provision  of  PRP 
transitional  cash  assistance  and 
services. 

3.  The  agency’s  plan  for  monitoring 
local  implementing  agencies,  including 
the  monitoring  agenda  and  the  schedule 
of  on-site  visits  for  each  local  agency  by 
yean  coordination  of  the  PRP  monitoring 
plan  and  the  agency’s  schedule  for 
monitoring  R&P  services,  where 
applicable;  review  of  fiscal  procedures 
and  records;  and  qualitative  program 
reviews. 

4.  The  procedures  to  be  used  by  the 
agency  to  respond  to,  and  take 
corrective  actions,  where  needed,  as  a 
result  of,  grievances  by  clients  relating 
to  access  to,  or  quality  of,  services 
provided  to  them. 

5.  The  procedures  to  be  used  by  the 
agency  to  fulfill  the  ORR  reporting 
requirements  as  described  in  the 
Guidelines  at  Attachment  A. 

6.  The  agency’s  financial  management 
activities,  including  procedures  to 
assure  fiscal  integrity  and  compliance 
with  all  federal  audit  requirements. 

D.  Estimates,  by  resettlement  site  and 
in  aggregate,  of  anticipated  new  arrivals 
to  be  resettled  by  each  local  agency  and 
the  number  of  these  expected  to  be 
eligible  for  transitional  assistance  and 


services  under  PRP,  This  section  must 
also  include  an  estimate  of  the  numbers 
of  refugees  losing  assistance  under  the 
RCA  program  during  the  period  from 
January-July  1993,  whose  support  the 
applicant  will  be  expected  to  provide. 
Describe  how  these  estimates  were 
developed.  Describe  for  each  site  the 
eligibility  for  the  AFDC-U  program  by 
intact  families  and  relate  that  to  the 
estimates.  This  discussion  shall  answer 
the  question  of  whether  the  grantee 
expects  the  newly  arriving  intact  refugee 
families  in  that  site  to  qualify  for  AFDC- 
U.  Also  estimate  the  number  of  clients 
eligible  for  SSI.  Provide  estimates  of  the 
total  eligible  population  by  number  of 
persons,  by  number  of  cases,  and  by 
number  of  persons  per  case.  Also 
include  a  discussion  of  the  availability 
of  general  public  assistance  in  each 
location  and  how  clients  will  be 
diverted  from  its  utilization.  Arrivals 
served  by  Wilson/Fish  projects  should 
not  be  included  in  the  estimates. 

E.  A  detailed  budget  for  the 
applicant’s  12-month  budget  period, 
beginning  l/l/93.  The  budget  must  be 
submitted  using  Standard  Forms  424  and 
424A,  and  a  narrative  justification  for 
each  line  must  be  included: 

a.  Form  424,  Item  15  “Estimated 
Funding’’  will  simply  refer  to  sub-items 
a.  “Federal"  and  g.  “Total,”  based  on 
computations  on  SF  424A. 

b.  Form  424A  Item  6  provides  budget 
details.  Applicants  must  enter  costs  in 
each  of  the  applicable  object  class 
categories  a-k. 

Important:  Sub  Item  f.  "Contractual”  refers 
to  all  sums  to  be  provided  to  local  affiliates. 
All  other  items  in  Item  6  refer  to  (national) 
expenses  of  applicants,  not  to  local  affiliates. 

For  refugees  who  lose  RCA  on 
January  31, 1993,  a  separate  budget 
calculation  and  justification  must  be 
provided.  This  should  cover  only  TCA 
and  administrative  costs,  since  case 
management  and  employment  services 
are  not  required  to  be  provided  to  this 
population. 

Budget  estimates  for  national 
administrative  and  direct  project 
operations  costs  must  be  supported  by 
adequate  detail  for  the  grants  officer  to 
perform  a  cost  analysis  and  review. 
Adequately  detailed  calculations  for 
each  budget  object  class  are  those 
which  reflect  estimation  methods, 
quantities,  unit  costs,  salaries,  and  other 
similar  quantitative  detail  sufflcient  for 
the  calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  imder  the  object  class  “other” 
identify  the  additional  object  classfes) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 


budget  category,  with  emphasis  on 
unique/speciai  initiatives;  large  dollar 
amounts;  local,  regional,  or  other  travel; 
new  positions;  major  equipment 
purchases  and  training  programs. 

The  “contractual”  object  class  on  the 
SF  424A  shall  show  the  total  amount  to 
be  awarded  by  the  applicant  to  local 
affiliates,  sub-grantees,  or  sub¬ 
contractors.  To  document  how  the 
estimate  for  this  total  was  reached,  the 
applicant  shall  complete  “Attachment 
C”.  In  developing  budget  estimates, 
applicants  should  be  aware  of  the 
following  award  terms:  (a)  Grantees  will 
have  authority  to  move  funds  among  the 
3  non-administrative  program  budget 
line  items  on  Attachment  C.  (b) 

Grantees  will  have  authority  to  move 
funds  for  administration  among  local 
sites  and  between  local  sites  and  the 
national  administration  budget,  (c) 
Moving  funds  from  the  3  program 
categories  of  cash  assistance, 
employment  services,  and  case 
management  in  the  local  budgets  to 
local  or  national  administration  in  any 
manner  which  increases  administrative 
expenditures  overall  more  than  10% 
above  what  is  in  the  approved 
application  will  require  prior  review  and 
approval  by  the  Director  of  ORR. 

Although  budgets  by  object  class  are 
not  being  requested  in  the  application 
package  for  local  afflliates,  sub¬ 
contractors  or  sub-grantees,  budgets  by 
the  object  classes  on  the  SF  424A  need 
to  be  established  locally  after  award, 
and  expenditures  need  to  be  tracked 
against  the  object  classes  for  monitoring 
and  audit  purposes.  Some  examples  of 
these  local  budgets  may  be  requested 
after  grants  have  been  awarded  to 
verify  that  an  adequate  system  for 
accounting  for  the  funds  by  object  class 
is  in  place. 

F.  A  description  of  performance  goals 
based  on  the  agency’s  prior  experience, 
if  applicable.  Estimates  shall  be 
provided  for  each  of  the  reporting  items 
listed  in  section  XII  of  the  Guidelines. 
This  includes,  by  local  site,  numbers  of 
refugees  expected  to  become  self- 
sufflcient  within  specified  time-periods, 
number  of  refugees  placed  in 
employment,  number  of  refugees 
retaining  employment  for  90  days,  and 
average  number  of  months  cases  will 
require  TCA. 

G.  Pre-Award  Costs.  Certain  specific 
pre-award  costs  will  be  allowed  to 
successful  applicants  under  this 
announcement.  Application  for  funding 
to  support  these  costs,  incurred  no 
earlier  than  November  1, 1992,  or  60 
days  prior  to  the  first  day  of  the  project 
period  for  the  award,  whichever  is  later, 
shall  be  estimated  as  a  discrete  sub-unit 
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of  this  application.  This  pre-award  sub¬ 
section,  if  included  in  the  agency’s 
application,  shall  describe  the  activities 
for  which  costs  are  expected  to  be 
incurred  and  shall  include  a  separate 
line-item  budget.  (Indirect  and 
supervisory  costs  will  not  be  allowed.) 
The  amounts  to  be  awarded  for  pre¬ 
award  costs  will  be  negotiated  by  ACF 
and  will  be  limited  by  ^nds  available. 
ORR  assumes  no  obligation  to  award 
funds  to  cover  all  of  the  pre-award  costs 
which  an  applicant  might  estimate  will 
be  incurred  prior  to  receipt  of  the  award 
for  PRP  under  this  grant  announcement. 

Review  Criteria 

Applications  will  be  reviewed  by  a 
panel  of  impartial  refugee  program 
experts  based  on  the  following  criteria: 

1.  Capacity  of  the  Applicant  Agency 

a.  Adequacy  of  the  organizational 
structure  of  the  applicant,  including  the 
organization  of  its  headquarters,  its 
management,  and  the  ability  of  its 
network  of  local  agencies  to  effectively 
serve  the  target  population. 

b.  Demonstration  of  capacity  to . 
access  arriving  refugees,  as  evidenced 
by: 

— A  Cooperative  Agreement  with  the 
Department  of  State  for  reception  and 
placement  of  refugees:  or 
— A  written  agreement  with  agencies 
which  resettle  refugees  under  the 
Cooperative  Agreement  which  will 
enable  the  applicant  to  access  its 
clients;  or 

— A  Cooperative  Agreement  or  contract 
with  the  Community  Relations  Service 
(CRS)  for  placement  and  services  to 
entrants/asylees  or  any  other  group 
made  statutorily  eligible  for  refugee 
benefits  as  stated  in  this 
announcement:  or 

— A  written  agreement  with  an  agency 
providing  such  services  under  an 
agreement  writh  CRS  which  will 
enable  the  applicant  to  access  its 
clients. 

c.  Agency  policies  that  reflect  ORR’s 
objective  of  promoting  refugee  self- 
sufficiency  at  the  earliest  possible  time 
after  arrival  in  the  United  States. 

d.  Documentation  of  a  record  of 
satisfactory  performance  by  the 
applicant  lead  agency  and  its  local 
implementing  agencies  in  providing 
reception  and  placement  services.  40 
points 

2.  Reasonableness  of  Estimates  of 
Anticipated  Clients  and  Service 
Capacity 

a.  Completeness  of  applicant’s 
presentation  with  respect  to  numbers  of 
refugee  arrivals  and  locations  of 
resettlement. 


b.  Reasonableness  of  numbers  of 
clients  to  be  served  in  relation  to  the 
network  of  local  implementing  agencies. 

c.  Adequacy  of  safeguards  to  prevent 
diversion  of  mP  clients  to  State/local- 
funded  General  Assistance.  15  points 

5.  Adequacy  of  Description  of  Services 
to  be  I^ovided  and  Reasonableness  of 
Such  Services 

a.  Completeness  and  adequacy  of 
description  of  services  to  be  provided 
with  funds  awarded  under  this  Program 
Announcement. 

b.  Degree  to  which  proposed  services 
are  in  compliance  with  program 
Guidelines. 

c.  Degree  to  which  proposed  services 
can  be  expected  to  contribute  to 
attainment  of  clients’  self-sufficiency. 

d.  Evidence  of  a  satisfactory  record  by 
applicant  and  its  local  implementing 
agencies  in  promoting  self-sufficiency 
among  past  clientele. 

e.  Description  of  how  local  community 
resources  will  be  coordinated  on  behalf 
of  PRP  clients. 

f.  Description  of  how  cash  assistance 
payments  will  be  determined  and  made 
to  clients.  25  points 

4.  Cost-effectiveness.  Reasonableness, 
and  Completeness  of  Proposed  Budget 
and  Management  Plan 

a.  Ratio  of  national  administrative 
costs  to  total  program  costs. 

b.  Personnel  structures  and 
procedures  reflecting  the  capacity  to 
manage  the  program.  20  points 

Application  Review 

Applications  will  be  reviewed  and 
ranked  against  the  above-cited  criteria, 
on  a  competitive  basis,  by  independent 
panelists.  Decisions  on  awards  will  be 
made  by  the  Director  or  ORR,  with 
concurrence  of  the  Assistant  Secretary 
for  Children  and  Families,  based  on  the 
rankings,  recommendations  of  ORR 
staff,  and  other  information  which  the 
Director  may  have,  including  a 
determination  that  such  funding  is  in  the 
best  interest  of  the  Government. 

Application  Procedures  and  Submission 

Applications  for  awards  under  this 
program  announcement  must  be 
submitted  on  Standard  Form  (SF)  424 
provide  for  that  purpose.  Each 
application  should  include  one  signed 
original  and  two  additional  copies.  The 
instructions  and  forms  required  for 
submission  of  applications  are  printed 
with  this  announcement.  The  closing 
date  for  submission  of  applications  will 
be  30  days  ffom  date  of  publication. 


Deadlines:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date  at  the  Division  of  Discretionary 
Grants,  Administration  for  Children  and 
Families,  200  Independence  Avenue. 

SW.,  room  341-F-l,  Washington,  DC 
20201,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  at  the  above  address  in 
time  for  the  independent  review  under 
chapter  1-62  of  the  HHS  Grants 
Administration  Manual.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications:  Applications  which 
do  not  meet  the  above  deadline  criteria 
are  considered  late  applications.  ORR 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in  the 
current  competition. 

Extension  of  deadlines:  ORR  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.  or  when  there  is 
widespread  disruption  of  the  mails. 
However,  if  ORR  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

Applicable  Regulations 

The  following  HHS  regulations  are 
applicable  under  these  grants: 

42  CFR  Part  441  Subparts  E  &  F, 

Services:  Requirements  and  Limits 
Applicable  to  Speciffc  Services — 
Abortions  and  Sterilization. 

45  CFR  Part  16,  Procedures  of  the 

Departmental  Grant  Appeals  Board. 
45  CFR  Part  46,  Protection  of  Human 
Subjects. 

45  CFR  Part  74,  Administration  of 
Grants. 

45  CFR  Part  76,  Govemmentwide 
Debarment  and  Suspension  (Non- 
Procurement)  and  Govemmentwide 
Requirements  for  Drug-Free 
Workplace  (Grants), 

Subpart  F,  Drug-Free  Workplace 
Requirements  (Grants). 

45  CFR  Part  80,  Nondiscrimination 
Under  Programs  Receiving  Federal 
Assistance  Through  the  Department 
of  Health  and  Human  Services 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

45  CFR  Part  81,  Practice  and  Procedure 
for  Hearings  Under  Part  80  of  this 
Title. 

45  CFR  Part  84,  Nondiscrimination  on 
the  Basis  of  Handicap  in  Programs 
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and  Activities  Receiving  Federal 
Financial  Assistance. 

45  CFR  Part  86,  Nondiscrimination  on 
the  Basis  of  Sex  in  Education 
Programs  and  Activities  Receiving 
or  Benefiting  from  Federal  Financial 
Assistance. 

45  CFR  Part  91,  Nondiscrimination  on 
the  Basis  of  Age  in  HHS  Programs 
or  Activities  Receiving  Federal 
Financial  Assistance. 

45  CFR  Part  92,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State 
and  Local  Governments. 

45  CFR  Part  93,  New  Restrictions  on 
Lobbying. 

45  CFR  Part  95,  General 

Administration — Grant  Programs 
(Public  Assistance  and  Medical 
Assistance)  Subpart  E,  Cost 
Allocation  Plan. 

45  CFR  Part  400,  Refugee  Resettlement 
Program. 

45  CFR  Part  401,  Cuban/Haitian  Entrant 
Program. 

Executive  Order  12372  and  45  CFR  Part 
100 

Applications  submitted  pursuant  to 
this  Program.  Announcement  are  not 
subject  to  review  by  States  under 
Executive  Order  12372  and  45  CFR  part 
100. 

Post-Award  Requirements — Records 
and  Reports 

Grantees  are  required  to  file  Financial 
Status  fSF-269)  and  Program  Progress 
Reports  on  a  quarterly  basis.  Funds 
shall  be  accounted  for  and  reported 
upon  separately  froni  all  other  grant 
activities.  The  official  receipt  of  all 
correspondence  is  the  Division  of 
Discretionary  Grants.  The  original  copy 
of  each  report  shall  be  submitted  to  the 
Grants  Management  Specialist,  ACF. 

The  mailing  address  is:  Division  of 
Discretionary  Grants,  Administration  for 
Children  and  Families,  200 
Independence  Avenue,  SW.,  room  341- 
F-1,  Washington,  DC  20201.  Another 
copy  shall  be  sent  simultaneously  to  the 
Division  of  Operations,  ORR,  for  which 
the  mailing  address  is:  Office  of  Refugee 
Resettlement,  Division  of  Operations, 
Aerospace  Building,  6th  Floor,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447. 

The  final  Financial  and  Program 
Progress  Reports  shall  be  due  90  days 
after  the  budget  expiration  date  or 
termination  of  grant  support.  If  the 
grantee  is  a  State,  rules  specified  in  45 
CFR,  part  92,  subpart  C,  92.40  (a) 
Monitoring  and  reporting  program 
performance,  (b)  Nonconstruction 
performance  reports,  (d)  Significant 


developments,  and  (e)  Site  visits,  apply 
to  all  grants. 

Although  ORR  does  not  expect  the 
proposed  components/projects  to 
include  evaluation  activities,  it  does 
expect  grantees  to  maintain  adequate 
records  to  track  and  report  on  project 
outcomes  and  expenditures  by  budget 
line  item.  The  following  certifications 
are  attached;  Drug-Free  W'orkplace, 
Debarment,  and  Anti-Lobbying. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to  this 
announcement  is  93.567. 

Dated:  October  14, 1992. 

Chris  Cersten, 

Director,  Office  of  Refugee  Resettlement. 

Private  Resettlement  Program 
Guidelines 

These  guidelines  govern  the  Private 
Resettlement  Program  (PRP)  services 
and  transitional  cash  assistance  to  be 
provided  to  newly-arrjving  refugees  who 
are  not  categorically  eligible  for  the  Aid 
to  Families  with  Dependent  Children 
(AFDC)  or  Supplemental  Security 
Income  (SSI)  programs.  Generally,  adult 
refugees  who  are  not  blind  or  disabled 
and  who  are  under  65  years  of  age  with 
no  dependent  children  or  two-parent 
families  with  dependent  children  who 
cannot  meet  the  prior  quarters  of  work 
and  earned  income  necessary  for 
AFDC-UP  eligibility  in  the  States  where 
they  reside  are  eligible  for  PRP. 

Refugees  enrolled  in  PRP  will  be 
eligible  for  a  specified  number  of 
months  of  transitional  cash  assistance 
(TCA).  Refugees  enrolled  in  PRP  will 
also  be  eligible  for  case  management 
and  employment  services  during  the 
same  period  and  for  up  to  one  additional 
month.  This  period  will  be  specified  in 
the  Supplemental  Notice  and  in  the 
future  will  be  provided  in  grant 
announcements  or  grant  continuation 
letters  and  w'ill  be  established  based  on 
the  level  of  appropriated  funds  for  FY 
1993  and  for  subsequent  fiscal  years. 
Refugees  who  become  employed  and 
have  earnings  which  result  in 
termination  of  TCA  remain  eligible  for 
PRP  services,  if  needed,  during  the 
eligibility  period  for  TCA  and  up  to  one 
additional  month. 

Although  awards  to  grantees  under 
this  program  are  made  on  a  per  capita 
basis,  the  per  capita  amount  is  not  a 
maximum  or  a  minimum  to  be  spent  on 
each  refugee  receiving  Transitional 
Cash  Assistance  (TCA)  and  services. 
(See  Section  IV)  PRP  is  not  an 
entitlement  program.  Employable 
refugees  are  expected  to  take 
appropriate  actions  to  help  achieve  their 
earliest  possible  self-sufficiency.  As  a 
condition  for  receipt  of  transitional  cash 


assistance  and  services,  refugees  must 
request  support  and  accept  the  terms  for 
receipt  of  that  assistance,  as  specified  in 
IV  (E)  herein  and  in  a  PRP  agreement 
(sample  provided  as  Attachment  B). 

PRP  is  the  program  of  first  resort  for 
those  refugees  not  eligible  for  AFDC  or 
SSI  (aged  and  blind)  and  for  refugees 
applying  for  disability  under  SSI  while 
their  eligibility  status  is  being 
determined.  To  assure  that  duplication 
of  payment  from  Federal  funds  does  not 
occur,  local  agencies  are  required  to 
provide  to  ORR  the  names,  social 
security  numbers  and  Alien  registration 
numbers  of  all  refugees  in  applicant 
status  for  disability  under  SSI  to  whom 
they  are  providing  TCA.  PRP 
transitional  cash  assistance  is  to  be 
made  available,  if  requested,  to  eligible 
refugees.  The  level  of  PRP  transitional 
cash  assistance  shall  preclude  the  need 
for  refugees  to  access  state  and  local 
public  assistance  programs. 

Serv'ices  provided  through  PRP  are 
intended  to  be  complementary  to.  and 
coordinated  with,  services  provided 
through  the  Office  of  Refugee 
Resettlement  Social  Services  and 
Targeted  Assistance  funds  awarded  to 
States.  Both  the  PRP  and  the  State- 
administered  refugee  services  program 
are  to  assist  refugees  to  become 
employed  and  self-sufficient  as  soon  as 
possible  after  arrival. 

Rules  and  the  per  capita  amount  to  be 
awarded  for  provision  of  assistance  to 
refugees  being  transitioned  from  the 
current  programs  of  Matching  Grant  and 
RCA  will  be  described  in  the 
Supplemental  Notice  which  will  also 
establish  the  eligibility  period  and  the 
funds  available. 

Exceptions  to  these  guidelines  shall 
be  approved  in  writing  by  ORR. 
Applicants  shall  state  where  exceptions 
are  necessary  in  the  proposal  narrative 
which  accompanies  the  project 
application.  Approval  of  exceptions  will 
be  confirmed  in  the  grant  award 
document. 

I.  Definitions 

The  following  definitions  apply  to 
these  Guidelines: 

AFDC:  The  Federal  program  of  Aid  to 
Families  with  Dependent  Children,  for 
which  some  refugees  are  eligible. 

Case:  For  purpose  of  assistance  or 
services,  a  household,  which  may 
consist  of  a  single  individual  or  a 
family — including  extended  family 
members — provided  assistance  or 
services  by  the  local  agency. 

Case  Management:  Assuring  client 
eligibility  for  transitional  cash 
assistance  and  for  services,  developing 
a  client's  service  plan,  making  necessary 
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referrals,  coordinating  the 
implementation  of  the  plan,  preventing 
duplication  of  services,  and  having 
regular  contact  with  the  clients  to 
review  their  situation,  assist  them  and 
assess  their  progress  toward  the 
employment  plan  goal. 

Disregard  of  Earned  Income:  The 
amount  to  be  subtracted  from  the 
client's  gross  amount  of  wages  gained 
from  employment.  Only  the  net  amount 
remaining  will  be  applied  in  determining 
the  amount  of  transitional  cash 
assistance. 

Earned  Income:  With  reference  to 
commissions,  wages,  or  salary,  the  term 
earned  income  means  the  total  amount 
of  earnings,  irrespective  of  personal 
expenses,  such  as  income  tax 
deductions,  lunches,  and  transportation 
to  and  from  work,  and  irrespective  of 
expenses  of  employment  which  are  not 
personal,  such  as  the  cost  of  tools, 
materials,  special  uniforms,  or 
transportation  to  call  on  customers. 

With  reference  to  self-employment, 
earned  income  means  the  net  profit  from 
business  enterprise,  farming,  etc. 
resulting  from  a  comparison  of  the  gross 
profit  received  with  the  business 
expenses.  Personal  expenses,  such  as 
income-tax  payments,  lunches,  and 
transportation  to  and  from  work,  are  not 
classiHed  as  business  expenses. 

Employability  Plan:  A  plan  developed 
for  each  employable  refugee  as  soon  as 
possible  after  arrival  to  assess  the 
refugee’s  work  experience,  education, 
vocational  skills,  and  interests,  and  to 
review  employment  opportunities  in  the 
community. 

Employable:  Not  exempt  from 
employment  services  under  section  VIII, 
“Good  Cause  Criteria.’’ 

Employment  Services:  The  system  of 
services,  including — ^but  not  limited  to — 
developing  an  employability  plan,  job 
development  job  search,  job  counseling, 
job  placement,  and  periodic  follow-up, 
which  leads  to  the  employment  of  the 
refugee. 

Financial  Eligibility:  Clients  meet 
financial  eligibility  requirements  for  PRP 
transitional  cash  assistance  if  they  (a) 
request  assistance  and  sign  a  PRP 
agreement  which  states  that  they  need 
assistance,  and;  (b)  do  not  have  earned 
income  in  excess  of  the  transitional  cash 
assistance  amount,  plus  the  disregard. 
Resources  and  assets  are  not  used  in 
determining  financial  eligibility  for 
transitional  assistance.  Also,  resources 
and  assets  of  others  are  not  deemed. 

Local  Agency:  Local  agency  in  a 
resettlement  site  through  which  the 
applicant/grantee  proposes  to  provide 
PRP  assistance  and  services  to  the 
eligible  refugees. 


Noncompliance:  The  failure  or  refusal 
by  a  client  to  carry  out  a  requirement  of 
the  PRP  without  good  cause. 

ORR:  The  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services. 

Resettlement  Site:  The  geographic 
location  in  which  refugees  have  initially 
been  resettled. 

R&P  Services:  Reception  and 
Placement  Services  that  are  provided  to 
newly-arrived  refugees  by  voluntary 
resettlement  agencies  under  a 
Cooperative  Agreement  with  the 
Department  of  State,  or,  for  Cuban  and 
Haitian  entrants,  with  the  Community 
Relations  Service  of  the  U.S.  Department 
of  justice. 

Sanction:  The  suspension  or 
termination  of  transitional  cash 
assistance  granted  to  a  client  who  is 
determined  to  be  noncompliant. 

Self-sufficient:  The  economic 
condition  where  refugees  meet  their 
subsistence  needs  and  no  longer  require 
cash  assistance. 

SSI:  The  Federal  program  of 
Supplemental  Security  Income  for  the 
aged,  blind,  and  disabled  for  which 
some  refugees  are  eligible. 

Transitional  Cash  Assistance  (TCA): 
The  cash  payments  to  be  provided  to 
eligible  refugees  under  this  program  for 
their  subsistence  needs.  Refugees  not 
eligible  for  AFDC  or  SSI  programs,  as 
well  as  refugees  who  have  made 
application  for  SSI  due  to  disability  and 
whose  eligibility  has  not  been 
determined,  are  eligible  for  TCA. 

II.  Documentation  of  Refugee  Status 

An  applicant  for  assistance  under  the 
PRP  must  provide  proof,  in  the  form  of 
documentation  issued  by  the 
Immigration  and  Naturalization  Service 
(INS),  of  one  of  the  following  statuses  as 
a  condition  of  eligibility: 

(A)  Admitted  as  a  refugee  under 
section  207  of  the  INA; 

(B)  Granted  asylum  under  section  208 
of  the  INA. 

(C)  admitted  as  a  Cuban  or  Haitian 
entrant  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980; 

(D)  Admitted  as  an  Amerasian  from 
Vietnam; 

(1)  Certain  Amerasians  from  Vietnam 
who  are  admitted  to  the  U.S.  as 
immigrants  under  section  584  of  the 
Foreign  Operations,  Export  Financing, 
and  Related  Program  Appropriations 
Act,  1988,  as  included  in  the  FY  1988 
continuing  Resolution  (Pub.  L.  No.  lOO- 
202);  and 

(2)  Certain  Amerasians  from  Vietnam, 
including  U.S.  citizens,  under  title  II  of 
the  Foreign  Operations,  Export 
Financing,  and  Related  Program 


Appropriations  Acts,  1989  (Pub.  L.  No. 
100-461),  1990  (Pub.  L.  No.  101-167),  and 
1991  (Pub.  L.  No.  101-513). 

III.  Eligibility  Determination 

Eligibility  is  limited  to  newly  arrived 
refugees  who  (a)  meet  the  immigration 
status  and  identification  requirements  in 
section  II;  and  (b)  meet  the  other 
eligibility  requirements  and  conditions 
in  this  section. 

The  eligibility  determination  for  PRP 
shall  begin  as  soon  as  possible  after 
refugees  arrive  in  the  U.S.  to  ensure  that 
the  refugee  has  access  to  the 
appropriate  medical  program  during  the 
first  month  after  arrival.  If  a  refugee  is 
eligible  for  the  PRP,  he/she  is  also 
eligible  for  medical  care  provided 
through  ORR  funds,  except  those 
refugees  who  are  eligible  categorically 
for  Title  XIX  medical  benefits.  Grantees 
will  be  provided  full  information  on  the 
health  services  available  to  their  PRP 
clients  and  on  how  to  assist  them  in 
accessing  those  services.  Costs 
associated  with  this  may  be  charged  to 
the  case  management  function  of  PRP 
grants. 

Considerations  for  determining 
eligibility  for  PRP  are  as  follows: 

(A)  Single  Parents  with  a  Child(ren) 
under  the  age  of  18  who  meet  financial 
and  non-financial  eligibility  criteria  are 
categorically  eligible  for  AFDC  and  shall 
be  referred  to  local  welfare  offices  for  a 
determination  of  eligibility,  if  they  seek 
assistance. 

These  refugees  are  not  generally 
eligible  for  PRP  unless  found  ineligible 
for  AFDC  on  the  basis  of  non-financial 
criteria,  i.e.,  case  is  financially  eligible 
for  assistance  but  did  not  meet  other 
requirements,  such  as  proof  of 
relationship.  For  a  single  parent  with  a 
dependent  child(ren)  to  be  placed  into 
PRP,  the  denial  letter  from  AFDC  must 
be  received  and  placed  in  the  PRP  case 
file. 

(B)  Single  refugees  over  the  age  of  18 
and  couples  without  children  are  not 
generally  eligible  for  AFDC.  These 
refugees  are  eligible  for  PRP  if  they  meet 
the  financial  eligibility  requirements. 

(C)  Intact  two  parent  families  with 
children  who  are  not  eligible  for  AFDC- 
U  are  eligible  for  PRP.  Their  eligibility 
for  AFDC-U  depends  on  how  the  State 
administers  its  AFDC-U  program — 
specifically  on  whether  the  State 
recognizes  overseas  work  quarters  at  all 
or,  if  it  does,  what  documentation  of 
work  and  earnings  is  accepted.  Local 
agencies  can  generally  predict  eligibility 
based  on  experience  with  the  AFDC-U 
program  in  each  State.  Where 
determination  of  eligibility  is 
ambiguous,  those  clients  are  to  be 
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referred  to  the  local  AFDC  program  for 
an  eligibility  determination.  Refugees 
denied  AFDC  will  be  eligible  for  TCA,  if 
they  meet  the  financial  eligibility 
requirements,  but  a  letter  denying  AFDC 
must  be  received  and  must  be  placed  in 
the  refugee’s  file. 

(D)  Minors  in  non-parental  guardian 
families  may  be  eligible  for  AFDC.  If 
they  seek  TCA,  they  should  be  referred 
to  AFDC  for  an  eligibility  determination. 
They  will  be  eligible  for  TCA  if  denied 
AFDC  and  if  they  meet  the  financial 
eligibility  requirements.  Documentation 
of  denial  is  required  to  be  in  the 
refugee’s  file. 

(E)  Refugees  who  are  eligible  for  SSI 
by  reason  of  age  or  blindness  are  not 
eligible  for  PRP.  If  such  refugees  request 
PRP  assistance,  agencies  must  promptly 
refer  those  who  are  65  years  of  age  or 
older  or  who  are  blind  to  the  Social 
Security  Administration,  HHS,  to  apply 
for  cash  assistance  under  the  SSI 
program. 

(F)  Refugees  who  are  disabled  and 
who  need  assistance,  but  who  do  not 
meet  the  family  composition 
requirements  for  the  AFDC  program, 
shall  be  referred  promptly  to  the  Social 
Security  Administration  (SSA)  to  apply 
for  cash  assistance  under  the  SSI 
program.  However,  these  refugees  will 
be  engaged  in  an  eligibility 
determination  process  over  several 
months  and,  due  to  the  length  of  time 
required  for  such  a  determination,  are 
eligible  for  interim  support  under  PRP  if 
they  meet  the  financial  eligibility 
requirements.  As  soon  as  the  SSA 
determines  that  a  refugee  is  eligible  for 
SSI/disability  all  PRP  cash  assistance 
and  services  must  cease.  Any  further 
payment  of  TCA  made  after  a  finding  of 
disability  has  been  made  is  an 
unallowable  cost  and  will  be  disallowed 
by  ORR  if  not  recouped  from  the  refugee 
by  the  grantee. 

(G)  Children  meeting  ORR's  definition 
of  Unaccompanied  minor  are  not 
eligible  for  PRP  because  funds  and 
services  to  them  are  available  through 
the  State-administered  unaccompanied 
minor  refugee  program. 

(H)  Higher  Education:  Refugees 
enrolled  in  PRP  who  attend  a  full-time 
program  in  an  institution  of  higher 
education  are  not  eligible  for 
Transitional  Cash  Assistance  or  for  PRP 
services. 

(I)  Secondary  Migrants:  Newly 
arrived  secondary  migrants  who  are 
within  the  time-eligibility  period  for 
transitional  cash  assistance  and 
services  may  be  eligible  in  the  new 
location  if  they  meet  the  financial 
eligibility  requirements,  and  if  they  1) 
were  previously  on  AFDC  but  do  not 
qualify  for  that  program  in  the 


secondary  site  or  2)  were  in  PRP  at  the 
original  placement  site  and  they  have 
migrated  under  the  terms  of  the 
agreement  which  they  signed  for  receipt 
of  transitional  cash  assistance  at  the 
initial  placement  site  (see  sample 
provided  as  Attachment  B)  and  if  they 
do  not  qualify  for  AFDC  (See  section  IX) 
in  the  new  site. 

Change  in  Family  Composition 

The  following  changes  may  affect  a 
family’s  eligibility  for  AFDC: 

1.  The  birth  of  a  child  to  a  PRP  case. 

2.  A  child  joins  his  parent(s}  in  an 
existing  PRP  case. 

3.  A  child  in  an  AFDC  case  turns  18 
years  of  age. 

4.  Any  change  in  marital  status. 

5.  Family  reunification,  e.g.,  spouse 
joins  parent  and  child;  refugee  child 
joins  relatives. 

When  a  change  in  case/family 
composition  occurs  which  potentially 
would  make  the  PRP  case/family 
eligible  for  AFDC,  agencies  must  refer 
those  clients  to  AFE)C  as  soon  as  the 
change  is  known  to  the  case  manager.  In 
order  to  be  eligible  for  PRP  assistance  in 
the  following  month,  the  client  must 
show  that  AFDC  has  been  applied  for 
and  that  the  case  has  been  found 
ineligible  for  AFDC. 

Refugees  who  lose  eligibility  for 
benefits  under  AFDC  during  the  PRP 
eligibility  period  are  eligible  for 
transitional  cash  assistance  and 
services  so  long  as  they  are  otherwise 
eligible  for  PRP. 

Agencies  shall  take  measures  to 
ensure  that  refugees  are  not 
participating  in  both  PRP  and  another 
cash  assistance  program,  e.g., 
coordinate  with  local  general  assistance 
programs;  request  that  a  refugee  assure 
on  a  monthly  redetermination  form  that 
he/she  is  not  receiving  other  public  cash 
assistance. 

IV.  Provision  of  Transitional  Cash 
Assistance 

Agencies  participating  in  PRP  shall 
establish  State-wide  or,  where 
necessary  to  preclude  receipt  of  public 
cash  assistance,  community-wide 
uniform  levels  of  transitional  cash 
support  for  refugees  in  PRP.  In 
development  of  these  uniform  levels, 
input  from  local  affiliates  regarding  the 
subsistence  needs  and  levels  of  cash 
needed  to  preclude  receipt  of  public 
cash  assistance  shall  be  taken  into 
account.  Each  agency  resettling  refugees 
in  a  State  or  community  shall  use  the 
same  transitional  cash  support  standard 
as  other  agencies  resettling  refugees 
through  PRP  in  the  State  or  community. 
These  payment  levels  will  be  estimated 
in  the  annual  grant  applications  but  will 


be  formalized  among  the  grantees  within 
the  first  30  days  after  grants  are 
awarded. 

Agencies  may  subtract  a  specified 
uniform  amount  from  an  individual 
client's  cash  payment  if  housing  is 
provided  separately  by  the  PRP  agency, 
the  sponsor,  a  relative,  etc.  In 
conjunction  with  the  transitional  cash 
support  level,  a  uniform  percentage 
reduction  for  housing  shall  be  developed 
and  used  by  agencies  participating  in 
PRP  in  each  State  or  community.  No 
reduction  shall  be  made  for  shared 
housing  paid  for  directly  by  the  client 
and  others  sharing  the  housing. 

Agencies  shall  also  establish  uniform 
earned  income  amounts  to  be 
disregarded  for  every  State,  or.  where 
necessary,  local  community.  As  a  guide, 
the  first  $90  of  earned  income  is 
disregarded  in  the  AFDC  program. 

For  purposes  of  eligibility 
determinations  in  other  Federally- 
funded  and  non-federally  funded 
assistance  programs,  ORR  does  not 
consider  transitional  cash  assistance 
provided  under  this  program  to  be 
earned  income. 

(A)  Time  Frame:  As  needed. 
Transitional  Cash  Assistance  shall  be 
provided  from  the  31st  day  after  arrival 
for  the  number  of  months  specified  in 
the  Supplemental  Notice.  ^ 

(B)  Application:  Agencies  must  inform 
newly  arrived  PRP  eligible  refugees  of 
the  availability  of  transitional  cash 
assistance.  If  TCA  is  requested  by  the 
refugee,  such  assistance  must  be  applied 
for  as  part  of  the  refugees’  PRP 
agreement  (See  sample  as  Attachment 
B).  All  newly  arrived  refugees  who  are 
not  eligible  categorically  for  AFDC  or 
SSI  (aged  or  blind)  may  be  presumed 
financially  eligible  for  PRP  if  (1)  they 
sign  a  form  indicating  current  income 
and  family  composition  and  state  that 
they  require  financial  assistance;  and  (2) 
they  have  no  earned  income  or  have 
earned  income  less  than  the  transitional 
cash  assistance  payment. 

(C)  Frequency  of  Payment: 
Transitional  cash  assistance  payments 
to  refugees  shall  be  made  no  less  than 
once  a  month.  Income  and  eligibility 
(whether  changes  to  the  case  have 
resulted  in  potential  eligibility  for  AFDC 
or  SSI)  shall  be  redetermined  monthly. 
Redetermination  shall  consist  of  a 
requirement  that  the  recipient  submit  a 
signed  form  indicating  current  income 
and  family  composition  status. 

(D)  Documentation  of  Earned  Income: 
One  of  the  following  is  required  as 
documentation  for  earned  income 
reported: 

(1)  Original  or  photocopies  of  check 
stubs; 
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(2)  Written  statement  from  employer 
or  agency  providing  income  or  grant. 

(E)  Conditions  for  receipt  of 
transitional  cash  assistance:  Clients 
must  be  in  compliance  with  the  terms  of 
the  PRP  agreement  and  must  not  have 
income  in  excess  of  the  monthly 
transitional  cash  payment  amount  plus 
the  disregard. 

Refugees  must  cooperate  with  the 
terms  of  the  PRP  program. 

"Cooperation”  means  that  the  client  is 
taking  specific  steps  to  secure  income 
outside  of  the  project  resources.  These 
include: 

(1)  Signing  and  abiding  by  the  terms  of 
the  PRP  agreement: 

(2)  Retaining  a  job  and  not  being 
discharged  for  willful  misconduct  during 
30  consecutive  calendar  days 
immediately  prior  to  the  beginning  date 
of  assistance; 

(3)  Applying  for  and  accepting  a  bona 
fide  job  offer.  Refugees  must  accept  at 
any  time,  from  any  source,  an  offer  of 
employment,  as  determined  to  be 
appropriate  by  the  PRP  agency  or  its 
designee,  except  for  good  cause  shown. 

(4)  Participating  in  employment 
related  services  approved  by  the  case 
manager. 

Clients  must  participate  in  the 
required  PRP-related  activities,  unless 
they  have  been  granted  a  good  cause 
exemption.  If  a  client  has  been  granted  a 
good  cause  exemption  from 
participation  in  some  PRP-related 
activities,  his/her  eligibility  for  receipt 
of  transitional  cash  assistance  will  not 
be  jeopardized. 

V.  Provision  of  Case  Management  and 
Employment  Services 

Case  management  and  employment 
services  to  eligible  refugees  must  be 
provided  during  the  eligibility  period 
and  may  be  provided  for  up  to  1  month 
after  the  expiration  of  the  PRP 
transitional  cash  assistance  eligibility 
period.  Employment  follow-up,  however, 
shall  extend  for  90  days  following  job 
placement,  regardless  of  the  date  of 
termination  of  service  or  assistance. 

(A)  Case  Management 

(1)  Objective:  to  ensure  that  services 
are  provided  in  a  planned,  effective,  pnd 
timely  manner,  are  appropriate  to  the 
needs  of  the  refugee  unit:  and  contribute 
to  the  early  employment  of  the  refugee. 

(2)  Reimbursement  for  allowable  case 

management  costs  may  begin - 

immediately  upon  anivaf  in-the  U.S;  - 
Agencies  must  insure  that  a  system  is  in 
place  to  allocate  correctly  resettlement 
costs  not  associated  with  this  grant, 

(e.g.,  initial  orientation  and  placement 
services  as  specified  in  the  R&P 


agreement  with  the  Department  of 
State). 

(3)  Case  management  shall  include  as 
necessary  the  following  basic  activities: 
intake;  orientation  (including  orientation 
to  health  care  services):  eligibility 
determination,  assessment;  service 
planning;  referral;  monitoring;  and 
follow-up.  Services  should  support  and 
strengthen  refugees’  motivation  and 
capacities  to  become  self-supporting. 

(4)  An  up-to-date  case  file  shall  be 
maintained  for  each  case,  with  a 
separate  section  on  employment 
assessment,  services  and  outcomes  for 
each  employable  family  member,  which 
includes: 

(a)  Intake  information — Date  of 
arrival,  number  and  names  of  members 
of  the  case,  and  for  those  enrolled  in  the 
PRP,  alien  registration  number,  birth 
date,  current  address,  health  status, 
educational  level,  native  language, 
English  language  level  on  arrival,  prior 
work  experience,  skills,  and  social 
security  number  when  obtained: 

(b)  Eligibility  determination  for  PRP— 
categorical  and  Hnancial  basis  for 
placing  refugee  into  PRP:  welfare  office 
determination  of  non-eligibility,  if 
applicable.  Forms  reflecting  income  and 
categorical  redetermination  of  eligibility 
shall  be  filed  monthly. 

(c)  Resettlement  plan — steps  to  be 
taken  by  the  refugee  and  the  agency  to 
work  toward  self-sufficiency  and 
projected  time  frames. 

(d)  Agreement  between  resettlement 
agency  and  refugee,  which  describes 
PRP,  specifies  the  terms  for  receipt  of 
transitional  cash  assistance,  including  a 
section  wherein  the  refugee  requests 
(applies  for)  transitional  cash 
assistance,  and  self-sufficiency  services 
such  as:  activities  in  which  the  refugee 
must  participate;  the  employability  plan; 
rights  and  responsibilities  of  clients,  and 
appeals  process.  This  agreement  must 
be  signed  by  both  the  refugee  and  the 
agency’s  representative.  Refugees  shall 
be  given  a  copy  of  the  agreement  in 
English  and  in  their  native  language,  if 
necessary  for  their  complete 
understanding.  (Sample  provided  as 
Attachment  B). 

(e)  Monthly  client  information  report: 
This  report,  submitted  and  signed  by  the 
refugee,  is  the  basis  for  redetermination 
of  eligibility  for  transitional  cash 
assistance  and  includes  (at  a  minimum): 
household/case  composition,  housing 
provided,  and  income  received  during  , 
the  past  month  (supported  by  original  or 
photocopies  of  pay  stubs  if  working). 

(f)  Documentation  of  services 
provided  to  clients  based  upon  the 
needs  and  targets  identified  in  the 
employability  plan. 


(g)  Documentation  of  regular  contact 
(by  phone  or  in  person)  between  the 
case  manager  and  an  adult  member  of 
the  case  during  the  period  that  the  case 
is  enrolled  in  PRP.  Summary  notes 
regarding  the  content  of  that  contact  are 
to  be  documented,  coupled  with  (Fj 
above. 

(h)  A  statement  regarding  the  status  of 
the  employable  adults  in  the  case  at  the 
end  of  the  period  of  eligibility  and  again 
90  days  after  that  date,  i.e.,  whether  the 
employable  refugees  are  employed, 
number  of  hours  per  week,  at  what 
wages,  place(s)  of  employment,  and  self- 
sufficient  status.  This  statement  should 
be  in  a  consistent,  easily  found  place  in 
all  casefiles. 

(i)  In  addition  to  the  statement 
regarding  the  status  of  the  case  at  the 
end  of  the  period  of  assistance  specified 
in  the  grant  award,  files  must  also  note 
the  date  when  transitional  cash 
assistance  support  ended  (date  of  last 
check  and  period  of  support  covered). 

(j)  Where  case  management  and  job 
development  and  placement  files  are 
maintained  separate  from  each  other, 
the  information  in  (h)  and  (i)  above  shall 
be  clearly  documented  in  both  files. 

(B)  Emplayment  Services 

(1)  Objective:  To  place  employable 
refugees  as  quickly  as  possible  into  jobs 
which  will  enable  the  refugee  household 
unit  to  progress  toward  self-sufficiency 

(2)  Time:  Employment  services  are  to 
be  provided  to  employable  adult 
refugees  starting  upon  arrival  in  the  U.S. 
and  continuing  as  needed.  Grantees  who 
have  agreements  with  agencies  who 
resettle  refugees  must  ensure  that  they 
can  access  those  refugees  upon  arrival 
to  provide  employment  services. 
Allowable  costs  for  these  services  may 
be  charged  to  this  grant  up  to  one  month 
beyond  the  eligibility  period  established 
for  TCA. 

(3)  “Employable”  means  not  exempt 
from  employment  services  under  section 
VIII,  “Good  Cause  Criteria”. 

(4)  Grantees  shall  attempt  to  find 
employment  for  all  employable  members 
of  the  family  unit.  If  the  case  becomes 
self-sufficient  due  to  the  employment  of 
one  member,  other  family  members  may 
voluntarily  participate  in  employment 
services  and  grantees  may  charge  costs 
associated  with  such  services  through 
the  TCA  and  one  month  eligibility 
period. 

.(5)_An  employability -plan  must  be 
developed  which: 

(a)  Is  designed  to  lead  to  the  earliest 
possible  employment  and  not  be 
structured  in  such  a  way  as  to 
discourage  or  delay  employment  or  job¬ 
seeking. 
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(b)  Contains  a  definite  employment 
goal,  attainable  in  the  shortest  time 
period  consistent  with  the  employability 
of  refugees  in  relation  to  job  openings  in 
the  area. 

(6)  The  following  services  are  to  be 
provided  with  grant  resources  or 
through  private  funds: 

(a)  Job  development:  An  on-going 
process  of  developing  prospective  job 
openings  for  refugees,  including  frequent 
employer  contact. 

(b)  Job  counseling:  On-going 
interaction  between  the  refugee  and  the 
agency  regarding  questions  and 
concerns  that  refugees  have  about  the 
world  of  work,  the  job  search,  the  need 
for  early  employment,  and  the 
consequences  of  refusing  an  appropriate 
offer  of  employment. 

(c)  Direct  job  placement  assistance: 
Assisting  the  refugee  in  identifying  and 
contacting  prospective  places  of 
employment,  scheduling  appointments 
for  job  interviews,  preparing  refugees  for 
interviews,  and  following  up  on  results 
of  interviews. 

(d)  Follow-up  assistance:  Contacting 
the  employer  (when  the  agency  has 
found  the  job  placement)  and  the 
employed  refugee  (regardless  of  whether 
the  agency  or  the  refugee  found  the 
employment)  to  identify  any  adjustment 
problems  and  to  assist  in  the  resolution 
of  those  problems:  (1)  Within  the  first 
week,  but  preferably  within  two  days, 
after  the  refugee  has  started  work;  (2) 
again  at  least  once  during  and  at  the  end 
of  the  first  month  to  identify  any 
adjustment  problems,  and  to  assist  in 
the  resolution  of  those  problems:  and  (3) 
for  a  90-day  status  check. 

(C)  Office  of  Refugee  Resettlement 
Social  Services  and  Targeted 
Assistance  Programs 

Refugees  enrolled  in  PRP  are  also 
eligible  for  services  provided  through 
ORR  Social  Services  and  Targeted 
Assistance  programs  in  their  State.  The 
case  manager  will  be  responsible  for 
referring  PRP  clients  to  those  other 
refugee  services  when  necessary  to 
fulfill  the  goals  of  the  PRP  employability 
plan.  A  refugee  must  participate  in 
social  service  or  targeted  assistance 
programs  which  have  been  determined 
available  and  appropriate,  by  the  case 
manager,  unless  exempted  for  good 
cause,  or  face  a  noncompliance  sanction 
(section  VIII). 

VI.  Health  Care  Coordination 

Refugees  enrolled  in  PRP  are  eligible 
for  medical  services  made  available 
outside  the  PRP  through  funds 
appropriated  for  medical  services. 

Agencies  shall  provide  refugees  with 
information  on  medical  services  outside 


PRP  for  which  they  are  eligible  and  shall 
assist  them  in  accessing  these  services. 
This  information  will  be  provided  to 
grantees  by  ORR. 

VII.  Optional  Services  and  Assistance 

(A)  English  as  a  Second  Language  (ESL) 

(1)  Agencies  may  provide  ESL  or 
Vocational  English  as  a  Second 
Language  (VESL)  with  PRP  funds  or 
refer  refugees  to  non-PRP  ESL  classes, 
as  necessary  and  consistent  with  the 
employability  plan. 

(2)  Provision  of  ESL  by  the  PRP 
agency  is  an  optional  service  under  PRP 
and  is  secondary  to  direct  provision  of 
job  placement  and  job  development 
services  by  the  agency. 

(B)  Child  Care 

(1)  Child  care  costs  for  children  of 
newly  employed  refugees  or  for  children 
whose  parents  are  participating  in  a 
related  activity  approved  by  the  case 
manager  are  allowable  where 
reasonable  and  necessary.  Grantees 
shall  make  every  effort  to  access  non- 
PRP  program  funded  child  care 
programs  or  funds  in  the  community. 

(2)  Once  a  case  accesses  public  cash 
assistance,  the  case  is  no  longer  eligible 
for  child  care  reimbursement  under  PRP. 

(C)  Employment  Incentives 

Agencies  may  reimburse  PRP  refugees 
for  employment-related  expenses  after 
they  have  started  employment  during 
the  PRP  transitional  cash  assistance 
eligibility  period.  Examples  of  such 
reimbursements  include  transportation 
to  and  from  work,  uniforms,  health 
insurance  premiums,  uniforms,  tools, 
etc.  These  reimbursements  may  be 
provided  up  to  the  amount  of 
transitional  assistance  reduced  due  to 
earnings.  Agencies  must  document  these 
expenditures  separately.  Agencies  must 
have  uniform  policies  on  incentives  in 
each  location. 

(D)  Emergency  Assistance  and  Special 
Needs 

Agencies  may  provide  emergency 
cash  assistance  to  refugees  beyond  the 
time  period  specified  in  the  grant  award 
and/or  for  special  needs  on  an  as- 
needed  basis  during  the  specified 
eligibility  period.  The  total  amount  of 
emergency  payments  provided  to  a  case 
may  not  exceed  one  month’s  transitional 
cash  assistance  payment  level. 

VIII.  Good  Cause  Criteria 

In  the  absence  of  good  cause,  a 
client’s  failure  or  refusal  to  carry  out 
his/her  responsibilities  as  an  enrollee  in 
PRP  will  result  in  a  finding  of 
“noncompliance.”  On  a  case  by  case 
basis,  the  agency  may  find  that  the 


client  failed  or  refused  to  carry  out  the 
requirements  of  PRP  for  good  cause.  In 
such  a  case,  the  agency  must  document 
the  Finding  of  good  cause  in  the  case  Tile. 

Inability  to  communicate  in  English 
will  not  be  considered  good  cause  and 
cannot  exempt  a  refugee  from 
registration  and  participation  in 
employability  service  programs, 
carrying  out  a  job  search,  and 
acceptance  of  appropriate  offers  of 
employment. 

(A)  Good  cause  may  be  found 
resulting  in  a  deferment  from 
participation  in  PRP  services  under  the 
following  circumstances: 

(1)  Under  age  18  and  a  full-time 
student  or  18  and  still  attending  high 
school  full-time  or  in  the  equivalent 
level  of  vocational  or  technical  training 
and  reasonably  expected  to  complete 
the  program  before  reaching  age  19; 

(2)  Caring  for  another  member  of  the 
household  who  has  a  physical  or  mental 
impairment  which  requires,  as 
determined  by  a  physician  or  licensed  or 
certified  psychologist  and  verified  by 
the  agency,  care  in  the  home  on  a 
substantially  continuous  basis,  and  no 
other  appropriate  member  of  the 
household  is  available; 

(3)  Ill,  when  determined  by  the  agency 
on  the  basis  of  medical  evidence  or  on 
another  sound  basis  that  the  illness  or 
injury  is  serious  enough  to  temporarily 
prevent  entry  into  employability 
services: 

(4)  Working  30  hours  or  more  per 
week  in  paid  employment  expected  to 
last  a  minimum  of  30  days.  This 
exemption  continues  to  apply  if  there  is 
a  temporary  break  in  full-time 
employment  expected  to  last  no  longer 
than  10  workdays; 

(5)  Pregnant,  if  it  has  been  medically 
verified  that  the  child  is  expected  to  be 
born  in  the  month  in  which  such 
registration  would  otherwise  be  required 
or  within  the  next  6  months: 

(6)  Incapacitated,  when  determined  by 
a  physician  or  licensed  or  certified 
psychologist  and  verified  by  the  agency 
that  a  physical  or  mental  impairment,  by 
itself  or  in  conjunction  with  age, 
prevents  the  individual  from  engaging  in 
employment  or  training; 

(7)  Being  a  parent  or  other  caretaker 
relative  of  a  child  under  age  1  who 
personally  provides  full-time  care  of  the 
child. 

(b)  Good  cause  may  only  be  found  for 
refusing  a  job  offer  if: 

(1)  The  task,  performed  on  a  regular 
basis,  adversely  affects  or  exceeds  the 
participant’s  physical  or  mental  health 
capacity; 

(2)  The  work  site  violates  established 
health  and  safety  standards; 
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(3)  The  wage  is  not  equal  to  the 
federal  or  state  minimum  wage  or 
customary  wage  in  the  community  as  set 
by  the  Labor  Department; 

(4)  The  hours  of  work  do  not  conform 
to  or  are  greater  than  those  customary  to 
the  occupation; 

(5)  The  position  oH'ered  is  vacant  due 
to  a  strike,  lockout  or  other  bona  Hde 
labor  dispute; 

(6)  Transportation  to  and  from  the 
place  of  employment  cannot  reasonably 
be  arranged. 

An  appropriate  job  offer  may  be  for 
temporary,  permanent,  full-time,  part- 
time,  or  seasonal  work,  if  such  work 
does  not  violate  the  standards  of  this 
sub-section. 

IX.  Grievances,  Sanctions  and  Appeals 
Processes 

(A)  Written  Procedures 

Agencies  shall  have  written 
procedures,  in  English  and  in  the 
refugee's  own  language,  which  explain 
the  circumstances  under  which  a  good 
cause  determination  will  be  made  and 
how  and  on  what  basis  refugees  who  do 
not  comply  with  the  PRP  agreement  will 
be  sanctioned.  These  procedures  will 
also  explain  how  refugees  may  file 
appeals. 

(B)  Process  for  Sanctioning 

(1)  Noncompliance  observed  or 
brought  to  the  attention  of  the  case 
manager  shall  be  determined  against  the 
criteria  of  good  cause  (see  section  VIII 
above],  based  on  a  face  to  face 
discussion  with  the  client. 

(2]  If  noncompliance  is  determined  by 
the  case  manager,  it  shall  be  discussed 
with  the  local  agency’s  PRP  director.  If 
the  local  agency  director  concurs  that 
noncompliance  has  occurred,  then 
within  five  (5)  working  days  the  refugee 
shall  be  given  notice  of  intended 
sanction. 

(3)  Notice  of  intended  sanction 

in  cases  of  proposed  action  to 

terminate  or  suspend  assistance,  the 
PRP  agency  shall  give  timely  (5  days] 
and  adequate  (written  in  client’s  native 
language]  notice.  The  written  notice 
must  include — 

(a]  An  explanation  of  the  reason  for 
the  action  and  the  consequences  of 
failure  or  refusal  to  cooperate; 

(b]  Notice  of  the  refugee’s  right  to 
appeal; 

(c]  The  consequences  of  continued 
noncompliance; 

(d]  Steps  necessary  to  prevent 
sanctions; 

(e]  The  timeliness  for  action. 

(4]  For  the  first  refusal  to  cooperate, 
cash  assistance  to  the  refugee  shall  be 
terminated  for  a  period  of  3  months.  For 


a  second  or  any  subsequent  refusal  to 
cooperate,  cash  assistance  shall  be 
terminated  for  a  period  of  6  months. 

(C)  Appeals 

(1]  Agencies  having  more  than  two 
case  managers  or  other  line  staff  shall 
have  at  least  two  levels  of  appeals 
within  the  agency  available  to  refugees. 
Generally,  the  first  appeal  would  be 
made  to  the  most  immediate  supervisor, 
and  the  second  to  the  local  agency 
director  if  that  person  does  not  directly 
supervise  resettlement  line  staff.  If  the 
local  agency  head  has  direct  supervisory 
authority  over  resettlement  staff,  then 
access  to  an  impartial  local  outside 
review  person  must  be  provided. 

(2]  Agencies  that  have  only  one  or  two 
case  managers  should  have  available 
one  level  of  appeal  within  the  local 
agency  above  the  level  of  case  manager 
(agency  head]  and  a  higher  level  of 
appeal  available  (local  impartial  person] 
outside  the  agency. 

(3]  At  a  minimum,  refugees  shall  be 
informed  through  the  written  agreement 
and  orally  at  enrollment  into  PRP  of  the 
actions  that  will  result  in  a  sanction  and 
the  procedures  for  appealing  the 
sanction  (to  whom  and  within  how 
many  days  after  notice  of  intended 
action]. 

The  sanction  and  appeals  process 
shall  take  no  longer  than  30  days  from 
the  date  of  non-compliance.  During  the 
appeals  process,  the  refugee  will 
continue  to  be  eligible  to  receive  TCA 
and  services. 

(D)  Grievances 

Agencies  shall  have  written 
procedures  for  grievances  to  be  used  to 
respond  to  and  take  corrective  actions, 
where  needed,  as  a  result  of.  grievances 
by  clients  relating  to  access  to.  or 
quality  of,  services  provided  to  them. 

X.  National  Program  Management 

(A]  Objective:  To  ensure  planned, 
timely,  and  appropriate  delivery  of 
services  and  adherence  to  Federal 
regulations,  policies,  and  guidelines. 

Grantees  are  responsible  for  ensuring 
that  administrative  functions  and  costs 
relating  to  PRP  are  appropriately 
allocated  separately  from  other  grants 
administered  by  the  local  agency,  such 
as  reception  and  placement  and  State 
social  services. 

(B]  Grantees  shall: 

(1]  Plan  and  coordinate  program 
services  with  local  affiliates/offices. 

(2]  Inform  the  respective  State 
Refugee  Coordinator  and  the  local 
welfare  ofHce,  directly  or  through  the 
subgrantee,  of  the  agency’s  participation 
in  the  PRP,  the  number  of  Pl^  clients 
expected  during  the  calendar  year,  the 


name  and  telephone  number  of  the  local 
contact  person,  and  the  services  which 
will  be  provided  through  PRP.  This  shall 
occur  no  later  than  45  days  following 
notiHcation  of  receipt  of  a  PRP  grant 
award. 

(3]  Require  local  agencies  to 
coordinate  with  State  and  local  General 
Assistance  program  offices  in  order  to 
avoid  duplicate  payments  of  TCA  and 
general  assistance. 

(4]  Ensure  local  agencies  provide  to 
ORR  the  names,  social  security  numbers 
and  alien  registration  numbers  of  all 
refugees  who  have  applied  for  SSI/ 
disability  and  who  are  receiving  TCA 
and  services  pending  an  SSI 
determination. 

(5]  Require  participation  of  local 
agencies  in  local  services  coordination 
activities  initiated  by  the  State  and/or 
County  refugee  coordinator.  Ensure  that 
reasonable  efforts  are  made  by  the  local 
affiliate  to  work  with  other  agencies 
participating  in  PRP,  with  the  ORR 
social  services  and  targeted  assistance 
service  providers  under  contract  with 
the  States  and  counties,  and  with  the 
local  and  State  ofbcials  managing  the 
refugee  service  contracts  or  responsible 
for  public  assistance  programs. 

(6]  Provide  technical  assistance  and 
training  to  local  ofHces  regarding 
program,  administrative,  and  grant 
requirements. 

(7]  Assure  that  appropriate  services 
are  provided  to  every  eligible  refugee. 

(8]  Monitor  local  agencies  on  a  regular 
basis.  Monitor  every  local  agency 
through  an  on-site  program  review 
directed  by  the  Agency  at  least  once 
every  three  years. 

For  efficiency  and  cost  effectiveness, 
agencies  which  have  an  R&P  grant  with 
the  Department  of  State  are  encouraged 
to  monitor  PRP  at  the  same  time  as  the 
R&P  agreements  are  monitored. 

Except  for  the  first  year  of  PRP 
implementation,  each  new  local  agency 
shall  be  monitored  within  a  year 
following  the  resettlement  of  its  first 
case.  Appointment  of  a  new  director  of  a 
local  agency  which  resettles  more  than 
20  refugees  per  year  shall  require  that 
local  agency  to  be  monitored  within 
twelve  months  of  the  first  case  being 
resettled  under  the  new  director’s 
administration.  Exceptions  to  this 
requirement  will  be  given  on  the  basis  of 
a  grantee’s  reasonable  proposal  for  an 
alternative  review  plan  that  adheres  to 
the  intent  of  monitoring  as  set  forth  in 
these  Guidelines. 

(9]  Monitor  the  performance  of  the 
grant  and  subgrant  activities  and  review 
each  program  function  to  assure  that 
adequate  progress  is  being  made  toward 
achieving  programmatic  goals  in 
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compliance  with  Federal  grant 
regulations.  Monitoring  reports, 
including  any  corrective  actions 
recommended  and  follow-up  on  those 
recommendations,  shall  be  filed  in  the 
grantee’s  national  office,  and  a  copy 
forwarded  to  ORR. 

XL  Secondary  Migration  and  Transfer  of 
Clients 

(A)  Objective;  During  the  PRP  time 
eligibility  period,  refugees  shall  have 
reasonable  access  to  TCA  and  services. 

(B)  In  the  PRP  client/agency 
agreement,  refugees  shall  be  informed  of 
the  potential  consequences  of  moving 
without  consulting  with  the  local  PRP 
agency,  e.g.,  that  agencies  may  not  be 
required  to  provide  TCA  or  services, 

(C)  Agencies  shall  take  reasonable 
steps  to  ensure  transfer  of 
documentation  of  eligibility,  services, 
and  assistance  provided  at  the  initial 
resettlement  site  to  the  receiving  site. 
(Refugees  eligible  for  PRP  in  one  State 
may  not  be  eligible  for  PRP  in  another 
because  they  may  be  eligible  for  AFDC 
in  the  second  State,  depending  on  the 
State’s  AFDC-U  labor  force 
documentation  requirements.)  Grantees 
shall  assure  that  a  reasonably 
proportional  amount  of  the  per  capita 
funding  is  made  available  to  the  local 
agency  in  the  new  site  to  which  the 
refugee  is  moving  when  the  move  is 
approved.  In  instances  where  the 
grantee  has  no  local  agency  in  the  new 
site,  the  grantee  shall  make 
arrangements  with  another  grantee  in 
the  new  site.  These  arrangements  shall 
be  documented  in  an  agreement  signed 
by  both  grantees.  These  signed 
agreements  shall  be  submitted  to  ORR 
as  part  of  the  financial  reports  and  will 
be  used  in  determining  the  actual  arrival 
totals  for  each  grantee. 

(D)  A  grantee  who  proposes  to  serve 
locally  clients  from  a  resettlement 
agency  which  is  not  participating  in  PRP 
must  have  prior  approval  from  ORR. 

XIL  Reporting  Requirements 

(A)  Quarterly  Program  Progress  Reports 

(1)  An  original  and  two  copies  of 
reports  are  due  45  days  after  the  end  of 
each  Calendar  Year  quarter. 

(2)  The  quarterly  reports  will  provide 
specific  data  on  program  participation 
and  outcomes.  The  items  to  be  reported 
and  the  reporting  forms  to  be  used  will 
be  provided  by  ORR. 

(3)  An  annual  report,  covering  the 
period  January  1  through  December  31, 
will  be  due  on  March  1  of  each  year. 
This  report  will  contain  a  brief 


description  of  program  accomplishments 
and  situations  which  affected  program 
performance  over  the  year,  of 
monitoring  actions  and  findings 
occurring  during  the  year.  This  report 
shall  also  attach  a  quarterly  report 
summation  form  providing  the  total 
statistical  outcomes  for  the  year. 

(B)  Financial  Status  Reports 

Schedule  for  submission  of  SF-269 
forms  is  specified  on  the  grant  award 
document  and/or  within  the  standard 
terms  and  conditions  for  the  grants. 

XIII.  Recordkeeping 

Grantees  must  provide  for  the 
maintenance  of  such  operational  records 
as  are  necessary  for  monitoring  of  the 
grant. 

Attachment  B — Refugee-Agency  PRP 
Agreement 

This  agreement  will  govern  the  Private 
Resettlement  Program  services  and 
transitional  assistance  being  requested  by 

_ (hereinafter  referred  to  as 

the  client)  and  being  managed  and 

distributed  through _ 

(hereinafter  referred  tO  as  the  agency). 

PRP  is  not  an  entitlement  program.  The 
mutual  goal  of  the  undersigned  is  to  assure  an 
expeditious  transition  for  the  client  into 
employment,  allowing  the  client  to  be 
economically  self-sufficient  at  the  earliest 
possible  time.  Except  for  good  cause  shown, 
a  client  who  does  not  comply  with  the  terms 
of  this  agreement  will  be  sanctioned.  If 
sanctioned,  the  client  will  lose  the 
transitional  cash  assistance  for  three  months 
for  the  first  refusal  to  comply  and  for  six 
months  for  the  second  refusal  to  comply. 

Terms  of  Agreement 

Agency — The  undersigned  representative 
of  the  agency  agrees  to  the  following: 

To  provide  transitional  assistance 
including  cash  assistance  support,  adequate 
to  meet  the  client's  basic  needs  of  food, 
shelter  and  transportation,  beginning  with  the 
31st  day  after  arrival.  Cash  assistance 
payments  will  be  made  no  less  than  once  a 
month. 

To  provide  services  in  a  planned,  effective 
and  timely  manner,  appropriate  to  the  needs 
of  the  client  and  his/her  family  case  unit  for 
the  purpose  of  early  employment  of  the  client 
and  other  employable  family  members. 

To  provide  case  management  including  the 
following  basic  activities:  Intake,  orientation, 
assessment,  service  planning,  counseling, 
referral,  monitoring,  follow-up,  and 
termination.  Services  should  support  and 
strengthen  refugees'  motivation  and 
capacities  to  become  self-supporting. 

To  meet  with  and  have  contact  with  the 
client  on  a  regular  basis. 

To  assist  the  client  in  identifying  and 
contacting  prospective  places  of  employment, 
scheduling  appointments  for  job  interviews. 


preparing  for  interviews,  and  following  up  on 
results  of  interviews. 

To  seek  to  develop  and  locate  employment 
for.  and  to  place  in  jobs,  the  client  and  other 
employable  members  of  the  client's  family. 

Client — In  order  to  receive  cash  assistance 
and  employment  services  from  the  agency,  I 
the  undersigned  client  agree  to  the  following: 

To  cooperate  in  the  agency's  efforts  to  help 
me  develop  an  employability  plan. 

To  seek  employment  as  soon  as  possible. 

To  participate  in  job-related  services. 

To  appear  and  participate  in  any  job- 
related  appointments  or  interviews. 

To  participate  in  social  services  and 
targeted  assistance  program  when  necessary 
to  fulfill  my  PRP  employability  plan. 

To  keep  appointments  with  the  agency  and 
notify  the  case  manager  whenever  1  change 
my  home  address  and  phone  number. 

To  notify  the  agency  of  changes  in  my 
family  composition,  income,  job  acceptance 
or  any  change  in  my  family  employment 
status.  (Should  any  changes  occur,  my  case 
manager  will  discuss  them  with  me). 

To  discuss  with  my  case  manager  any 
plans  I  may  consider  to  relocate  to  another 
area.  I  understand  that  should  I  relocate 
without  consultation  and  prior  approval  from 
my  case  manager,  I  may  forfeit  the  balance  of 
any  PRP  benefits. 

'To  accept  job  referrals  and  appropriate  job 
offers. 

To  retain  a  job,  unless  a  change  in 
conditions  creates  a  good  cause  justification, 
and  to  avoid  being  discharged  for  willful 
misconduct. 

Clients  Rights — ^The  client  has  the  right  to; 
— File  an  appeal  if  client  believes  the 
assistance  provided  is  incorrect  or  has 
been  terminated  prior  to  expiration  of 
eligible  time  without  good  cause. 

— File  a  complaint  if  the  client  believes  that 
he/she  has  been  treated  unfairly  in  access 
to  services  or  that  the  quality  of  the 
services  is  inadequate. 

— Receive  a  written  advisory  prior  to  the  time 
assistance  expires  or  is  terminated. 

— Continue  medical  assistance  even  if 
financial  assistance  may  be  terminated, 
provided  client  is  still  eligible. 

— Receive  a  signed  copy  of  this  agreement 
and  an  approval/disapproval  notice  within 

_ ! _ days  from  this  date. 

Signatures — ^The  client  understands  (or  this 
has  been  interpreted),  and  both  parties 
accept,  these  terms  and  responsibilities  and 
agree  to  abide  by  and  execute  them.  If  the 
client  fails  to  uphold  this  agreement,  the 
assistance  designated  herein  may  be 
terminated. 

The  agency's  failure  to  uphold  this 
agreement  in  any  part  does  not  nullify  the 
terms  in  full,  and  the  client  acknowledges  the 
right  to  appeal  agency  actions  as  designated 
above. 

Agency  Representative - 

Date  - 

Client - 

Date  - 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal 
agencies  to  obtain  applicant  certification  that 
States  which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program  to 
be  included  in  their  process,  have  been  given 
an  opportunity  to  review  the  applicant's 
submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise 
an  existing  award,  enter  present  Federal 
identiHer  number.  If  for  a  new  project,  leave 
blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  IdentiHcation  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  lettei^s)  in  the  space(8)  provided: 
— “New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— “Revision"  means  any  change  in  the 
Federal  Government's  nnancial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is  involved, 
ypu  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(8)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  ^int  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to  sign 
this  application  as  official  representative  > 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 

General  Instructions 
This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  projects  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  Jn  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year]  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not 
requiring  a  functional  or  activity  breakdown, 
enter  on  Line  1  under  Column  (a]  the  catalog 
program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each  line 
in  Column  (a),  and  enter  the  catalog  number 
in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the 
programs  require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title  on 
each  line  in  Column  (a)  and  the  respective 
catalog  number  on  each  line  in  Column  (b]. 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding  period 
(usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Fjiter 
in  columns  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s]  in  Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f]  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amounts(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Column  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  total  of  Lines  6a  to  6h 
in  each  column 

Line  6j — show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section  A, 
Column  (g).  Line  5.  For  supplemental  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l)-(4).  Line  6k  should  be  the  same  as  the  sum 
of  the  amounts  in  Section  A,  Columns  (e)  and 

(f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be  ‘ 

considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 
Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If  in- 
kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)--Enter  the  amount  of  the 
State’s  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  ot  cash  and 
inkind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  ’The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15— Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 
Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements]  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain  amounts 
for  individual  direct  object-class  cost 
categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required 
by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed] 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 
Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  projects  costs]  to  ensure 
proper  planning,  management  and  completion 
of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States, 
and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
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accordance  wnth  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  aixl  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovenunental 
Personnel  Act  of  1970  (42  U.S.C  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of  the 
nineteen  statutes  or  regulations  specified  in 
Appendix  A  of  OPNTs  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  CFR 
part  900.  subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  title  VI  of  the  Civil 
Rights  Act  of  1964  (Pub.  L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
odor  or  national  origin;  (b)  title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex; 

(c)  section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  794),  which 
prohibits  discrimination  on  the  basis  of 
handicaps;  (d)  the  Age  Discrimination  Act  of 
1975,  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis  of 
age;  (ej  the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (Pub.  L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention,  Treatment 
and  Rehabilitation  Act  of  1970  (Pub.  L.  91- 
616],  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  or  alcoholism;  (g)  sections  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42 
U.S.C.  290dd-3  and  290ee-3).  as  amended, 
relating  to  confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  3601  et 
seq.y  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for  Federal 
assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the  application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requiremeots  of  titles  1!  and  111  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(Pub.  L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  fed^Uy  assisted  programs.  These 
requiraments  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S-C  1501-1506  and  7324-7328) 
which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
276a  to  276a-7),  the  Copeland  Act  (40  U.S.C. 
276c  and  18  U.SC.  874),  and  the  Contract 
Work  Hours  and  Safe^  Standards  Act  (40 
U.S.C.  327-333),  regarding  labor  standards  for 
federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  Law  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (Pub.  Law  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
seq.);  (g)  protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking 


Water  Act  of  1974.  as  amended,  (Pub.  Law 
93-523);  and  (h)  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973.  as  amended,  (Pub.  Law  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  vrild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  sectkm  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  erf  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (18  U.S.C. 
469a-l  et  seq.), 

14.  Will  comply  with  Pub.  Law  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Ad  of  1966  (Pub.  Law  89- 
544,  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 


Date  Submitted 
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U.S.  Department  of  Health  and  Human  Services _ 

Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  sppiication  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Suhpart 
F.  The  regulations,  published  m  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  maintain 
a  dnig-firee  workpla^.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  Imowin^  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Dn^-HPree  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  governmentwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  ail  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  m  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above^ 

Definitions  of  terms  m  Uie  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

"Controlled  substance”  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

"Conviction”  means  a  finding  of  guih  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

"Criminal  drug  statute"  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

"Employee"  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  "dir^  charge"  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroll.  This  definition  does  not  mclude  workers  not  on  the  payroll  of 
the  grantee  (e^  volunteers,  even  if  used  to  meet  a  matchmg  requirement;  consultants  or  mdependent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifiee  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  Uie  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  m  the  grantee’s  workplace  and  specify^  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehal^tation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Maki^  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  ^ven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifymg  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  m  writing  of  his  or  her  conviaion  for  a  violation 
of  a  criminal  drujg  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal,  the 
applicant,  defined  as  the  primary  participant 
in  accordance  with  45  CFR  part  76,  certifies 
to  the  best  of  its  knowledge  and  belief  that  it 
and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency: 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local] 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b]  of  this 
certibcation;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certiHcation  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — Lower 
Tier  Covered  Transaction.”  provided  below 
without  modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 


participant,  as  defined  in  45  CFR  part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions.”  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

CertiHcation  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  moditication  of  any  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
coofierative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 


was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 


Organization 


Authorized  Signature 


Title 


Date 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his  or 
her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress, 'or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the  undersigned 
shall  complete  and  submit  Standard  Form- 
LLL  "Disclosure  Form  to  Report  Lobbying,”  in 
accordance  with  its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.C.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 


Signature 


Title 


Organization 


Date 
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AGENCY 

[OPPTS-53157;  FRL-4170-71 

Premanufacture  Notices;  Monthly 
Status  Report  for  July  1992 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


Dated:  October  13, 1992. 

Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  JULY  1992. 

I.  155  Premanufacture  notices  and  exemption 
requests  received  during  the  month: 

PMN  No. 


summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  CreCA)  requires 
EPA  to  issue  a  list  in  theFederal  Register 
each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
July  1992. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 
ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  '‘(OPPTS-53157)”  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401  M 
St,  SW.,  Rm.  201ET,  Washington,  DC 
20460,  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St..  SW..  Washington.  DC 
20460  (202)  260-3725. 


P  92-1143 
P  92-1147 
P  92-1151 
P  92-1156 
P  92-1160 
P  92-1164 
P  92-1168 
P  92-1172 
P  92-1176 
P  92-1180 
P  92-1184 
P  92-1188 
P  92-1192 
P  92-1196 
P  92-1202 
P  92-1206 
P  92-1210 
P  92-1214 
P  92-1218 
P  92-1222 
P  92-1226 
P  92-1230 
P  92-1234 
P  92-1240 
P  92-1244 
P  92-1248 
P  92-1252 
P  92-1256 
P  92-1260 
P  92-1264 
P  92-1268 
P  92-1272 
P  92-1276 

Y  92-0156 

Y  92-0160 

Y  92-0164 

Y  92-0168 

Y  92-0174 

Y  92-0178 


P  92-1144 
P  92-1148 
P  92-1152 
P  92-1157 
P  92-1161 
P  92-1165 
P  92-1169 
P  92-1173 
P  92-1177 
P  92-1181 
P  92-1185 
P  92-1189 
P  92-1193 
P  92-1197 
P  92-1203 
P  92-1207 
P  92-1211 
P  92-1215 
P  92-1219 
P  92-1223 
P  92-1227 
P  92-1231 
P  92-1235 
P  92-1241 
P  92-1245 
P  92-1249 
P  92-1253 
P  92-1257 
P  92-1261 
P  92-1265 
P  92-1269 
P  92-1273 
P  92-1277 

Y  92-0157 

Y  92-0161 

Y  92-0165 

Y  92-0169 

Y  92-0175 
Y  92-0180 1 


P  92-1145 
P  92-1149 
P  92-1154 
P  92-1158 
P  92-1162 
P  92-1166 
P  92-1170 
P  92-1174 
P  92-1178 
P  92-1182 
P  92-1186 
P  92-1190 
P  92-1194 
P  92-1200 
P  92-1204 
P  92-1208 
P  92-1212 
P  92-1216 
P  92-1220 
P  92-1224 
P  92-1228 
P  92-1232 
P  92-1238 
P  92-1242 
P  92-1246 
P  92-1250 
P  92-1254 
P  92-1258 
P  92-1262 
P  92-1266 
P  92-1270 
P  92-1274 
P  92-1278 

Y  92-0158 

Y  92-0162 

Y  92-0166 

Y  92-0170 

Y  92-0176 
'  92-0181 


P  92-1146 
P  92-1150 
P  92-1155 
P  92-1159 
P  92-1163 
P  92-1167 
P  92-1171 
P  92-1175 
P  92-1179 
P  92-1183 
P  92-1187 
P  92-1191 
P  92-1195 
P  92-1201 
P  92-1205 
P  92-1209 
P  92-1213 
P  92-1217 
P  92-1221 
P  92-1225 
P  92-1229 
P  92-1233 
P  92-1239 
P  92-1243 
P  92-1247 
P  92-1251 
P  92-1255 
P  92-1259 
P  92-1263 
P  92-1267 
P  92-1271 
P  92-1275 
P  92-1302 

Y  92-0159 

Y  92-0163 

Y  92-0167 

Y  92-0171 

Y  92-0177 


II.  243  Premanufacture  notices  received 


SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in 
theFederal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during^July;  (b)  PMNs  received 
previously  and  still  under  review  at  the 
end  of  July:  (c)  PMNs  for  which  the 
notice  review  period  has  ended  during 
July;  (d)  chemical  substances  for  which 
EPA  has  received  a  notice  of 
commencement  to  manufacture  during 
July;  and  (e)  PMNs  for  which  the  review 
period  has  been  suspended.  Therefore, 
the  July  1992  PMN  Status  Report  is  being 
published. 


previously  and  still  under  review  at  the  end  of 
the  month: 


PMN  No. 

P  84-0660 
P  85-1331 
P  87-0323 
P  88-1460 
P  88-1980 
P  88-1999 
P  88-2213 
P  88-2236 
P  88-2540 
P  89-0632 
P  89-0836 
P  89-0958 
P  98-0009 
P  90-0261 
P  90-0441 
P  90-0581 
P  90-1319 


P  84-0704 
P  86-0086 
P  88-0998 
P  88-1753 
P  88-1982 
P  88-2000 
P  88-2228 
P  88-2484 
P  89-0321 
P  89-0721 
P  89-0837 
P  89-0959 
P  90-0158 
P  90-0262 
P  90-0550 
P  90-0608 
P  90-1320 


P  84-1145 
P  86-1315 
P  88-0999 
P  88-1937 
P  80-1984 
P  88-2001 
P  88-2229 
P  88-2518 
P  89-0396 
P  89-0769 
P  89-0867 
P  89-1038 
P  90-0159 
P  90-0263 
P  90-0558 
P  90-1280 
P  90-1321 


P  85-0619 
P  86-1489 
P  88-1272 
P  88-1938 
P  88-1985 
P  88-2212 
P  80-2230 
P  88-2529 
P  89-0538 
P  89-0775 
P  89-0957 
P  89-1058 
P  90-0211 
P  90-0372 
P  90-0564 
P  90-1318 
P  90-1322 


P  90-1358 
P  90-1592 
P  90-1732 
P  90-1937 
P  91-0108 
P  91-0112 
P  91-0243 
P  91-0247 
P  91-0548 
P  91-0689 
P  91-0826 
P  91-0940 
P  91-1010 
P  91-1014 
P  91-1118 
P  91-1191 
P  91-1280 
P  91-1297 
P  91-1322 
P  91-1368 
P  91-1394 
P  92-0032 
P  92-0066 
P  92-0168 
P  92-0245 
P  92-0249 
P  92-0343 
P  92-0471 
P  92-0545 
P  92-0549 
P  92-0595 
P  92-0625 
P  92-0656 
P  92-0688 
P  92-0777 
P  92-0918 
P  92-1003 
P  92-1052 
P  92-1062 
P  92-1066 
P  92-1086 
P  92-1112 
P  92-1118' 
P  92-1134 


P  90-1422 
P  90-1635 
P  90-1745 
P  91-0004 
P  91-0109 
P  91-0113 
P  91-0244 
P  91-0248 
P  91-0572 
P  91-0701 
P  91-0914 
P  91-0941 
P  91-1011 
P  91-1015 
P  91-1131 
P  91-1206 
P  91-1281 
P  91-1298 
P  91-1323 
P  91-1369 
P  91-1409 
P  92-0033 
P  92-0067 
P  92-0177 
P  92-0246 
P  92-0250 
P  92-0344 
P  92-0477 
P  92-0546 
P  92-0550 
P  92-0599 
P  92-0649 
P  92-0657 
P  92-0714 
P  92-0787 
P  92-0919 
P  92-1009 
P  92-1053 
P  92-1063 
P  92-1067 
P  92-1091 
P  92-1113 
'  P  92-1119 
P  92-1135  P 


P  90-1527 
P  90-1687 
P  90-1840 
P  91-0051 
P  91-0110 
P  91-0228 
P  91-0245 
P  91-0503 
P  91-0619 
P  91-0732 
P  91-0915 
P  91-1000 
P  91-1012 
P  91-1116 
P  91-1163 
P  91-1210 
P  91-1282 
P  91-1299 
P  91-1324 
P  91-1371 
P  92-0003 
P  92-0044 
P  92-0068 
P  92-0217 
P  92-0247 
P  92-0251 
P  92-0396 
P  92-0478 
P  92-0547 
P  92-0551 
P  92-0606 
P  92-0652 
P  92-0658 
P  92-0755 
P  92-0804 
P  92-0998 
P  92-1029 
P  92-1054 
P  92-1064 
P  92-1068 
P  92-1102 
P  92-1116 
P  92-1125 
92-1136 


P  90-1564 
P  90-1731 
P  90-1893 
P  91-0107 
P  91-0111 
P  91-0242 
P  91-0246 
P  91-0514 
P  91-0659 
P  91-0818 
P  91-0939 
P  91-1009 
P  91-1013 
P  91-1117 
P  91-1190 
P  91-1279 
P  91-1283 
P  91-1321 
P  91-1367 
P  91-1386 
P  92-0031 
P  92-0048 
P  92-0129 
P  92-0244 
P  92-0248 
P  92-0314 
P  92-0412 
P  92-0509 
P  92-0548 
P  92-0552 
P  92-0624 
P  92-0655 
P  92-0660 
P  92-0776 
P  92-0813 
P  92-0999 
P  92-1048 
P  92-1055 
P  92-1065 
P  92-1079 
P  92-1103 
P  92-1117 
P  92-1133 


III.  130  Premanufacture  notices  and 
exemption  request  for  which  the  notice  reuew 
period  has  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  signify  that 
the  chemical  has  been  added  to  the  inventoiy). 


PMN  No. 

P  89-0254 
P  92-0035 
P  92-0474 
P  92-0719 
P  92-0723 
P  92-0727 
P  92-0731 
P  92-0735 
P  92-0739 
P  92-0743 
P  92-0750 
P  92-0754 
P  92-0759 
P  92-0763 
P  92-0767 
P  92^772 
P  92-0778 
P  92-0782 
P  92-0786 
P  92-0791 
P  92-0795 
P  92-0799 
P  92-0803 


P  91-0532 
P  92-0036 
P  92-0476 
P  92-0720 
P  92-0724 
P  92-0728 
P  92-0732 
P  92-0736 
P  92-0740 
P  92-0746 
P  92-0751 
P  92-0756 
P  92-0760 
P  92-0764 
P  92-0769 
P  92-0773 
P  92-0779 
P  92-0783 
P  92-0788 
P  92-0792 
P  92-0796 
P  92-0800 
P  92-0805 


P  91-1464 
P  92-0329 
P  92-0505 
P  92-0721 
P  92-0725 
P  92-0729 
P  92-0733 
P  92-0737 
P  92-0741 
P  92-0747 
P  92-0752 
P  92-0757 
P  92-0761 
P  92-0765 
P  92-0770 
P  92-0774 
P  92-0780 
P  92-0784 
P  92-0789 
P  92-0793 
P  92-0797 
P  92-0801 
P  92-0806 


P  92-0034 
P  92-0341 
P  92-0659 
P  92-0722 
P  92-0726 
P  92-0730 
P  92-0734 
P  92-0738 
P  92-0742 
P  92-0748 
P  92-0753 
P  92-0758 
P  92-0762 
P  92-0766 
P  92-0771 
P  92-0775 
P  92-0781 
P  92-0785 
P  92-0790 
P  92-0794 
P  92-0798 
P  92-0802 
P  92-0807 
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P  92-0808  P  92-0809 
P  92-0812  P  92-0814 
P  92-0817  P  92-0818 
P  92-0821  P  92-0822 


P  92-0810  P  92-0811 
P  92-0815  P  92-0816 
P  92-0819  P  92-0820 
P  92-0823  P  92-0824 


P  92-0825  P  92-0826 
P  92-0829  P  92-0830 

Y  92-0148  Y  92-0149 

Y  92-0152  Y  92-0153 


P  92-0827  P  92-0828 
P  92-0831  P  92-0842 

Y  92-0150  Y  92-0151 

Y  92-0154  Y  92-0155 


!  Y  92-0156  Y  92-0157 
Y  92-0160  Y  92-0161 


Y  92-0158  Y  92-0159 


IV.  123  Chemical  Substances  for  Which  ERA  Has  Received  Notices  of  Commencement  To  Manufacture 


- r 

PMN  No.  I 


P  83-0907 
P  84-0403 
P  85-0079 
P  85-0565 
P  85-0612 
P  85-0724 
P  86-0066 
P  86-0334 
P  86-0829 
P  86-1562 
P  87-0105 
P  87-0182 

P  87-1262 
P  87-1626 
P  88-0998 
P  88-1262 
P  88-1761 
P  88-2364 

P  88-2464 
P  88-2616 
P  89-0013 
P  89-0412 
P  89-0422 
P  89-0868 
P  89-1008 
P  90-0716 
P  90-1555 

P  90-1556 

P  90-1718 
P  90-1911 
P  91-0029 
P  91-0030 
P  91-0309 
P  91-0567 
P  91-0574 
P  91-0580 
P  91-0581 
P  91-0629 
P  91-0669 
P  91-0679 
P  91-0694 

P  91-0811 
P  91-0833 
P  91-0896 
P  91-0948 
P  91-0949 
P  91-1076 
P  91-1110 
P  91-1176 
P  91-1218 
P  91-1221 
P  91-1239 
P  91-1240 
P  91-1256 
P  91-1269 
P  91-1292 
P  91-1357 
P  92-0040 
P  92-0055 
P  92-0063 
P  92-0133 
P  92-0134 
P  92-0153 
P  92-0171 
P  92-0193 
P  92-0275 
P  92-0280 
P  92-0288 


Identity/Generk:  Name 


G  Substituted  benzoyl  benzoic  acid . 

G  Rosin-modified  phenolic  resin . 

G  Substituted  naphthol  dyestuff . 

G  Organo  sulfonic  acid,  zinc  salt . 

G  Polymer  of  substituted  aryl  olefin . 

G  Ethoxylated  thiol  ether . 

G  Substituted  triazine  isocyanurate . . 

G  Aromatic  amirro  compound . 

G  Diazonium  resin . . 

G  Acrylic  acid,  bicycloheptene  diester  with  2,2'-(isopropyfidenebi8<p-phenylerMoxy))  di-ethand. 

G  /V-2-Hydroxy-3-substituted-propyt-/>-./Ktimethyl-3-subdituted-propaninium  chloride . 

G  Polyamide  resin . . . 


Date  of 

Commertcement 


March  1, 1985. 

May  22.  1992. 

Jurw  8,  1992. 

May  19, 1992. 
January  17, 1991. 
January  27, 1987. 
July  12, 1989. 

May  4, 1987. 

May  22,  1992. 

May  19. 1992. 

April  27,  1992 _ 

November  16, 

1989. 


G  Water  dispersible  polyester  urethane . . . . . 

G  Aliphthatic  aromatic  poly(ester  thioether  urethane) . 

G  Fluorene-containing  diaromatic  amine . 

G  Aliphatic  polyester  glycol . . . 

G  Isoparaffin . . . j 

G  Alkoxylated  ammonium  salt . •. . 

Silicic  acid,  teraethyl  ester,  reaction  products  with  hexamethyidisiloxane . 

G  Saturated  polyester . . . . 

G  Thermoplastic  saturated  polyester . 

G  Aromatic  azo  substituted  phenol . . . 

G  2-Propenoic  acid,  2-alkyl-,  alkyl  ester . 

Higher  alkyl  carboxylic  acid . 1 . . . 

G  Vinyl  sulfonate,  ammonium  salt . 

G  Flexible  polyester  urethane  resin . 

Mixture  of  /V-substituted  (((2-hydroxyethyl)imino)bis(methylene))-bis-phosphonic  acid,  tetrasodium  salt  and  W-substituted  ((tetrahy- 
dro-2-hdroxy-47^1,4,2-oxazaphosphorin-4-yl)-methylphosphonic  acid,  P-oxide,  trisodium  salt. 

Mixture  of  /V-substituted  (((2-h^oxyethyl)bis(methyler>e)-bis  phosphonic  acid,  tetrapotasaum  salt  and  /V-substituted  ((tetrahydro- 
2-hydroxy-4/y-1,4,2-oxazaphosphorin-4-yl)-methylphosphonic  acid,  fkixide,  tetipotassium  salt. 

G  Hydroxy  ketorie . . . - . 

G  Modified  polyacrylamide . 

G  Disubstituted  naphthlene  carboxlic  acid . 

G  Disubstituted  naphthalene  carboxylic  acid  salt . . . 

Butyl  cellosolve;  maleic  anhydride;  diglycidyl  ether  of  bisphenol  A.... . 

G  Alpha  olefin,  oxidized . . . 

G  Grafted  polyurethane  copolymer . 

G  Poly  epoxide . 

G  Alkylenediol  ethers  and  condensates . 

G  Alk^  sulfosuccinamide,  sodium  salt . . . 

G  Silicone  polymer . 

G  (Disubstitutedhydroxypolycycle)(alkylacetatoxypolycycle)  substituted  heteropolycycle . 

2,7-Napthalene  disulfonic  ackJ.  5-((4-chloro-6-({4-((2-((sulfooxy)ethyl)sulfonyl  phenyl)amino)-1,3.5-triazin-2-yl)amino)-4-hydroxy-3- 
(phenylazo)-trisodium  salt. 

G  Hybrid  polyurethane . - . 

G  Carbomonocyclic  carboxylic  acid  reaction  product  with  polyalkylene  polyamine  polyalkyl  sulfate  salt . 

G  Alkyl  acrylate . . . - . 

G  Complex  phenyl  aliphatic  ester  sulfonic  acid . 

G  Aryl  sulfonate  esters  salts . . . ; . 

G  Polyalkylsulfone-16 . ; . . . 

G  Alkyl  alicycle  alcohol . 

G  Polyester  urethane  block  polymer . 

G  Modified  maleated  rosin . 

G  Modified  maleated  rosin,  calcium,  magnesium  and  zinc  salts . . 

G  Acetamide,  2-alkoxy-/V-((chloro-cyano-substituted  heteromonocycle)azo)-(dialkyamino)phenyl)- . 

G  Acetamide,  /V-((chloro-cyano-substituted  heteromonocycle)azo)-(dialkylamino)phenyl)- . 

G  Water  dispersed  potyether  polyurethane .  . 

G  Polyester . — . 

G  Trisubstituted  naphthalene  sulfonic  ackJ . 

G  Fluoride  compound . 

G  Sulfonic  ester  group . 

G  Alkyl  substituted  norbomeol . 

G  Reaction  product  of  ethoxylated  fatty  acid  oils  and  a  phenolic  pentraerythritol  tetraester . 

Polyethylene-graft-poly(styrene-stat-2-hydroxyethyl  methacrylate) . 

2-Amino-1-methoxypropane . . . 

G  Pyridinyl  azo  substituted  benzole  acid  ester . 

G  Substituted  TDI  adduct . . . . . — . 

1 .6-Hexanediol  distillation  residues:  dibasic  acids  mixture,  dipropylene  glycol . . . 

G  AlkykJiene  propionate . 

G  Acr^  copolymers  A.  A^  and  A2 . - . - . 

G  Thi^ted  divinylbenzene/styTene  copolymer  hydrogen  ion  form . 


January  25, 1992. 
Juno  5.  1992. 
March  3,  1992. 
January  25,  1988. 
May  29, 1992. 
September  12, 
1991. 

June  9,  1992. 
May  19, 1992. 
April  28,  1992. 
May  16, 1992. 
April  16.  1992. 
May  9,  1992. 

May  19.  1992. 
May  11,  1992. 
May  29,  1992. 

May  29. 1992. 

June  11. 1992. 
June  12. 1992. 
May  19, 1992. 
May  28.  1992. 
June  3.  1992. 
May  26,  1992. 
May  29.  1992. 
May  29,  1992. 
June  5, 1992. 
May  29.  1992. 
August  20,  1991. 
May  19.  1992. 
Jurte  3,  1992. 

May  27. 1992. 
April  24,  1992. 
May  19.  1992. 
May  11. 1992. 
June  5,  1992. 
May  16, 1992. 
May  4, 1992. 
AprU  30.  1992. 
April  29.  1992. 
April  29.  1992. 
May  18. 1992. 
May  18.  1992. 
May  1, 1992. 
June  1,  1992. 
May  27.  1992. 
June  15.  1992. 

.  May  22,  1992. 

.  May  26.  1992. 

.  April  22,  1992. 

.  May  15. 1992. 

.  June  8,  1992. 

.  April  30.  1992. 

.  April  27,  1992. 

.  May  12, 1992. 

.  May  26.  1992. 

.  June  8,  1992. 

.  May  7,  1992. 


^  o. 
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tv.  123  Chemical  Substances  for  Which  EPA  Mas  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMN  No. 

Identi^VGeneNc  Name 

Date  of 

Commencement 

P  92-0299 

P  92-0316 

P  92-0337 

P  92-0363 

P  92-0365 

P  92-0367 

P  92-0368 

P  92-0369 

P  92-0392 

P  92-0409 

P  92-0410 

P  92-0411 

P  92-0434 

P  92-0438 

April  30.  1992. 

May  15.  1992. 

April  1.  1992. 

April  28,  1992. 

May  18.  1992. 

May  29.  1992. 

May  29, 1992. 

Ma/29, 1992. 

May  14.  1992. 

Apii  22,  1992. 

May  21.  1992. 

May  29.  1992. 

May  25, 1992. 

May  20. 1992. 

P  92-0439 

May  21.  1982. 

P  92-O4S0 

P  92-04S2 

Jurie  8,  1992. 

May  4,  1992 

June  24. 1992. 

P  92-0459 

P  92-0472 

May  15.  1992. 

May  7.  1992. 

May  8. 1992. 

June  8,  1 992. 

P  92-0473 

P  92-0493 

P  92-0504 

G  Reaction  product  of  an  alkyl  cartiomonocyclic  diisocyanate  and  a  substituted  alkyl,  hetermonocy^ . .  . . 

G  Methacrylic  acid  copolymer . . . .  . . 

P  92-0506 

May  12.  1992. 

May  19. 1992. 

P  92-0514 

P  92-0526 

P  92-0527 

P  92-0526 

June  8,  1992. 

P  92-0529 

June  9,  1992. 

June  9,  1992. 

P  92-0530 

P  92-0534 

May  20,  1992.  - 

June  9, 1992. 

June  9,  1992. 

P  92-0561 

P  92-0605 

P  92-0617 

P  92-0632 

P  92-0669 

G  Amine  salt  of  formic  acid . - . . . .  . . . . 

.June  8, 1992. 

Y  90-0250 

May  12.  1992. 

April  27,  1992. 

May  19,  1992. 

May  7, 1992 

April  29,  1992. 
June  5,  1992. 

June  2,  1992. 

Y  90-0260 

Y  91-0059 

Y  91-0166  1 

Y  92-0052 

Y  92-0069 

G  Polymer  of  styrene,  alkyl  acrylate  and  sulfoalky  acrylate . . . 

Y  92-0084 

Y  92-0085 

April  27,  1992. 

May  26.  1992. 

Y  92-0089 

Glycerine:  polyetfiylene  terephthalate  scrap . . . 

Y  92-0090 

May  26.  1992. 

May  26,  1992. 

Y  92-0091 

Y  92-0092 

Glycerine:  polyethylene  terephthalate  scrap . . . . . 

May  26.  1992. 

May  26. 1992. 

May  26.  1992. 

May  26,  1992. 

Y  92-0093 

Y  92-0094 

Y  92-0095 

Y  92-0100 

May  18.  1992. 

Y  92-0106 

April  21,  1992. 

April  23.  1992. 

.  May  8,  1992. 

Y  92-0107 

Y  92-0129 

Y  92-0133 

.  May  19,  1992.1 

V.  11  Premajiufacture  notices  for  which  the 
period  has  been  suspended. 

PMN  No. 

P  91-0051  P  92-0475  P  92-0744  P  92-0745 
P  92-0755  P  92-0776  P  92-0777  P  92-0787 
P  92-0004  P  92-0613  P  92-1103 

(FR  Doc  92-25278  Filed  10-16-92:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 

[Docket  No.  S-400] 

Crane  Safety 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Advance  Notice  of  Proposed 
Rulemaking. 


SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
considering  a  multi-phased  revision  of 
the  crane  safety  provisions  of  29  CFR 
part  1926,  subpart  N  (Cranes,  Derricks, 
Hoists.  Elevators  and  Conveyors)  and  of 
29  CFR  part  1910,  subpart  N,  (Materials 
Handling  and  Storage).  One  of  the 
primary  areas  of  concern  to  the  Agency 
is  the  limited  criteria  for  crane  operator 
qualifications  incorporated  by  reference 
into  the  existing  regulations.  Other  areas 
OSHA  would  explore  and  evaluate 
include;  The  need  to  update  parts  of  the 
standard  dealing  with  the  use, 
inspection,  and  maintenance  of  cranes; 
the  need  for  a  requirement  for 
certification  of  cranes  used  on 
construction  sites  and  general  industry 
sites;  and  the  need  for  a  requirement  for 
certification  of  riggers  and  signal 
persons. 

OSHA  is  soliciting  quantitative  and 
qualitative  data,  expert  opinions, 
comments  and  information  r^arding 
crane  safety  in  general,  and  crane 
operator  qualifications  in  particular, 
llus  information  will  allow  the  Agency 
to  evaluate  the  need  for  stricter  crane 
operator  qualifications  criteria,  and  aid 
in  the  development  of  any  other 
revisions  to  the  existing  crane  standards 
may  be  appropriate. 

DATES:  Written  comments  on  the 
advance  notice  of  proposed  rulemaking 
must  be  postmarked  by  February  12, 
1993. 

ADDRESS:  Comments  and  information 
should  be  submitted  in  quadruplicate  to 
the  Docket  Officer,  Docket  No.  S-400 
Occupational  Safety  and  Health. 
Administration,  room  N2634,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
Telephone:  (202)  523-7894. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  room  N3837,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Telephone:  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 


Background 

As  a  result  of  a  continuing  number  of 
accidents  involving  cranes  on  many 
worksites  and  the  heightened  public 
awareness  of  this  problem  generated  by 
the  tower  crane  collapse  in  downtown 
San  Francisco,  California,  in  November 
1989,  OSHA  began  evaluating  the  need 
to  update  its  existing  regulations  for 
cranes  with  a  preliminary  review  of 
accident  data  from  OSHA  files,  U.S. 
Department  of  the  Army  files,  and  other 
sources. 

In  particular,  OSHA  reviewed  some 
900  crane  accident  investigations  in  its 
files  covering  the  period  January,  1985 
through  December  1989.  Of  over  400 
incidents  in  general  industry  and  the 
construction  industry  the  Agency  found 
354  fatalities  and  182  injuries,  an 
average  of  about  71  fatalities  and  36 
injuries  per  year.  This  analysis  also 
identified  the  causes  of  these  crane 
accidents.  The  major  ones  included; 


Causes 

*  Boom  or  crane  contact 
with  energized  power 
lines. 

*  Overturned  crane  . . 

*  Load  dropped . 

*  Boom  collapse  (due  to 
overloading  or 
inappropriate 
dismantling  procedures. 

*  Two  blocking..... _ .... 


Other  causes  of  fiiese  accidents 
included  crushing  by  the  counterwei^t, 
non  use  or  insufficient  use  of  outriggers, 
falls,  and  rigging  failiu^. 

An  analysis  of  recent  Bureau  of  Labor 
Statistics  fatality  data  covering  the 
period  of  January  1, 1991  through  June 
30, 1991,  supports  OSHA’s  findings. 
While  the  data  include  only  25  States 
and  the  city  of  New  York  (excluded 
large  States  are  New  York, 

Pennsylvania,  Ohio,  Illinois,  Michigan, 
and  Missouri)  it  showed  that  26 
fatalities  had  resulted  from  the  following 
crane  related  accidents: 


Number  of 
Incidents 

178 


69 

48 

43 


17 


Causes 


Number  of 
Fatalities 


*  Boom  or  crane  contact  8 

with  energized  power 

lines. 

*  Boom  collapse  due  to  6 

overloading,  boom 

cable  failure  or 
inappropriate 
dismantling 
procedures. 


Causes 


Number  of 
Fatalities 


*  FaUs .  3 

*  Load  dropped. . .  3 

*  Overturned  crane .  2 

*  Crushing .  2 

*  Struck  by  load -  1 

*  Brake  failure .  1 


This  partial  list  indicated  that  a  high 
percentage  of  these  accidents  were 
related  to  human  error,  at  least  to  some 
degree.  The  Agency  notes  that  the  data 
reviewed  represent  only  a  very  small 
percentftge  of  crane  accidents,  but 
believes  that  a  definite  trend  is 
indicated  by  the  record  reviewed.  The 
Agency  also  recognizes  that  the  crane 
operator  qualifications  required  in  the 
existing  regulations  may  not  provide 
adequate  guidance  to  employers  as  to 
who  is.  in  fact,  qualified  to  operate  a 
crane.  For  these  reasons  the  Agency  has 
determined  to  evaluate  this  issue  first. 

At  the  same  time,  OSHA  intends  to 
collect  and  evaluate  data  on  the  need 
for  a  general  revision  of  the  existing 
mane  standards  for  both  construction 
and  general  industry;  the  need  for  a 
requirement  for  certification  of 
construction  and  general  industry 
cranes;  and  the  possible  need  for  a 
requirement  for  the  certification  of 
riggers  and  signal  persons.  In  addition, 
the  Agency  requests  information  on 
crane  accidents  such  as  the  nature  and 
degree  of  hazards,  causes  of  accidents, 
and  trends  in  accident  data  that  is 
industry  or  crane-type  specific.  Based  on 
the  input  received  on  these  issues,  the 
Agency  will  make  a  determination  as  to 
the  need  for  further  rulemaking  in  these 
areas. 

OSHA  is  considering  whether  some 
topics  in  this  notice  could  lend 
themselves  to  the  use  of  negotiated 
rulemaking,  if  rulemaking  is  warranted. 
The  Agency  would  like  public  input 
identifying  areas  where  this  approach 
could  be  feasible. 

Any  revision  of  OSHA  standards 
related  to  cranes  could  have  a 
significant  economic  impact  on  small 
entities,  particularly  small  businesses.  In 
accordance  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  OSHA  invites  information 
regarding  the  economic  impact  which 
any  changes  to  these  regulations  might 
have  on  small  businesses,  including  but 
not  limited  to  compliance  reporting  and 
recordkeeping  costs.  OSHA  also 
requests  comments  regarding 
alternatives  which  would  minimize  the 
economic  impact  on  small  businesses 
while  at  the  same  time  accomplishing 
the  objective  of  protecting  worker  safety 
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and  health.  OSHA  has  also  determined 
that  this  request  for  information  is 
consistent  with  the  Regulatory 
Flexibility  Act's  requirement  that , 
agencies  periodically  review  their  rules 
to  gauge  their  impact  on  small  entities. 

Comments  and  Information  Requested 

/.  Operator  Certification  versus 
Additional  Specific  Operator 
Qualification  Criteria 

OSHA  does  not  presently  have 
sufficient  information  to  convince  the 
Agency  that  a  Federal  crane  operator 
certification  program  is  the  only 
approadi  to  address  this,  issue.  Another 
alternative  that  has  been  suggested  is 
for  the  Agency  lo  require  that  operators 
have  specific  training  in  the  safe 
operation  of  the  crane  being  used,  meet 
minimum  medical  requirements 
specified  by  the  Agency  and 
demonstrate  the  appropriate  knowledge 
and  skills  necessary  to  operate  safely 
the  crane  being  used 

While  the  atove  approach  is  similar 
to  what  has  been  suggested  for  a 
certification  program,  it  would  be  less 
structured  and  less  formal.  This 
approach  would  not  preclude  the  use  of 
existing  or  future  certification  programs 
as  proof  of  meeting  any  requirements 
that  may  be  promulgated  by  OSHA. 

If  this  approach  were  to  be  adopted 
OSHA  solicits  the  following: 

(1)  What  types  of  training  would  be 
necessary?  Is  this  training  currently 
available?  Please  identify  this  material 
and  submit  copies  to  assist  the  agency 
in  evaluating  this  option.  What  is  the 
cost  of  this  training?  How  long  should 
the  training  last?  Is  on  the  job  training 
an  acceptable  alternative  to  formal 
training? 

(2)  What  is  the  feasibility  of  this 
approach?  Would  this  approach  be  more 
appropriate  than  a  crane  operator 
certification  program?  Why? 

(3)  How  frequently  should  training/ 
retraining  be  requir^? 

(4)  %<^d  the  content  of  training  and 
retraining  courses  be  tailored  to  the 
experience  of  the  operator?  What 
material  should  be  covered  under 
training  and  retraining?  How  should  it 
be  structured? 

(5)  Who  should  be  responsible  for  the 
cost  of  any  training  that  may  be  needed? 
For  the  cost  of  medcal  evaluation? 

(6)  Should  a  crane  operator  be 
medically  evaluated?  so,  how  often? 
Are  there  any  medical  conditions  or 
impairments  which  can  contribute  to 
crane  accidents?  Are  vision,  hearing, 
reflex,  or  other  medical  tests  necessary 
to  prevent  accidents?  Provide  specific 
performance  benchmarks.  Please  note 
whether  these  qualifying  tests  could  be 


expected  to  comply  with  the  Americans 
with  Disabilities  Act. 

(7)  See  questions  below  concerning 
knowledge  and  skills  and  respond  as 
applicable  to  this  issue. 

//.  Operator  Certification 

The  Agency  is  aware  of  several 
governmental  operator  licensing/ 
certification  programs  currently  in  place. 
However,  many  of  these  are  for  specific 
geographic  areas  such  as  the  city  of 
New  York  or  the  States  of  Connecticut 
and  New  Yoric.  Additionally,  these 
existing  programs  are  comprised  of 
different  components  which  vary  with 
each  individual  program.  The  goals  of 
each  of  the  programs  range  from 
comprehensive  employee  and  public 
safety  laws  to  programs  that  are 
designed  merely  as  fee  generators  for 
the  controlling  jurisdiction. 

The  Agency  also  is  aware  that  some 
industry  and  national  consensus  groups 
have  been  working  on  projects  to 
develop  standards  in  the  area  of  crane 
safety,  especially  in  the  area  of  operator 
certification.  Two  of  these  groups 
actively  engaged  in  this  area  are  the 
American  National  Standards  Institute 
(ANSI)  B30.5  committee,  and  the 
Specialized  Carriers  and  Rigging 
Association  (SC&RA). 

OSHA  has  not  determined  the  proper 
format  for  any  Federal  crane  operator 
certification  program,  and  the  elements 
which  that  program  should  contain. 
However,  the  Agency  believes  that  if 
this  need  can  be  demonstrated,  any  such 
program  should  be  national  in  scope.  It 
is  possible  that  State-plan  states  could 
be  allowed  to  operate  federally  directed 
certification  programs,  subject  to  the  "at 
least  as  effective  as"  requirements  of  the 
OSH  Act,  in  order  to  ensure  its 
effectiveness  and  uniformity.  Another 
approach  would  be  for  the  program  to 
be  administered  by  a  third  peu'ty  in 
accordance  with  guidelines  provided  by 
OSHA. 

In  order  to  determine  the  scope  of  any 
future  rulemaking  if  this  option  is 
chosen,  the  Agency  needs  to  determine 
which  types  of  cranes  would  require 
operators  to  be  certified.  OSHA  believes 
crane  operators  should  be  capable  of 
operating  safety  any  piece  of  equipment 
they  are  required  to  operate.  However, 
the  Agency  wants  to  ascertain  the  need 
for  operators  to  be  certified  on  each 
individual  type  of  crane  operated,  or  to 
identify  acceptable  broader  categories 
of  cranes  whose  operations  are 
sufficiently  similar  that  certification  in 
that  category  would  be  acceptable  for 
all  cranes  in  that  category. 

A.  Scope 


In  light  of  the  above  discussion, 

OSHA  solicits  information  and  opinions, 
along  with  supporting  data  on  the 
following: 

(1)  Should  any  cranes  or  similar  lifting 
equipment  be  exempted  from  a 
requirement  for  operator  certification?  If 
so,  please  identify  the  criteria  OSHA 
could  use  as  a  benchmark  for  these 
exclusions,  and  explain  why  this  would 
be  appropriate. 

(2)  Should  OSHA  require  separate 
certification  for  each  b^e  of  crane 
operated?  If  so,  please  provide  the 
rationale  for  such  a  requirement. 

(3)  Instead  of  classifications  for  each 
ty^  of  crane,  would  other  broader 
classifications  such  as  crane  capacity, 
boom  length  and  types  of  crane  be  more 
appropriate,  or  better  ensure  safe 
operation  of  all  cranes?  Such  categories 
would  allow  the  use  of  a  single 
certificate  for  each  of  the  categories.  If 
so,  what  are  the  most  advantageous 
criteria  to  use  in  order  to  develop  these 
categories?  Please  provide  rationale  and 
supporting  data. 

(4)  Should  the  Agency  phase  in  any 
requirement  for  crane  operator 
certification?  If  so,  what  criteria  should 
the  Agency  use  for  determining  an 
appropriate  phase-in  period? 

B.  Format 

(1)  Should  an  OSHA  requirement  for 
crane  operator  certification  have 
provisions  for  periodic  recertification?  If 
so,  with  what  fiequency?  Should 
requirements  for  recertification  be 
different  than  for  initial  certification?  If 
so,  how  should  they  differ? 

(2)  Should  OSHA  “grandfather” 
operators  into  this  program?  If  so, 
should  this  grandfathering  be 
permanent,  or  should  it  be  for  a  limited 
time?  What  should  this  time  limit  be? 
What  criteria  should  OSHA  require  for 
grandfathering? 

(3)  Should  a  certification  program 
have  provision  for  revocation?  If  so, 
what  circumstances  would  warrant 
revocation  of  an  operator  certificate? 
Should  substance  abuse  (alcohol  or 
drugs)  or  a  DWI  conviction  warrant 
revocation? 

(4)  Should  temporary  revocation  be 
mandatory  when  a  certified  crane 
operator  is  involved  in  an  accident 
causing  serious  injury  or  death? 

(5)  If  cm  operators’  license  is  revoked, 
would  an  appeals  process  be 
appropriate?  How  should  this  process  be 
structured?  Should  OSHA  permit 
recertification  of  a  revoked  operators 
license  after  a  specified  period  of  time? 

If  so,  what  period  of  time  and  imder 
what  conditions? 


47748 


Federal  Register  /  Vol.  57,  No.  202  /  Monday,  October  19,  1992  /  Proposed  Rules 


(6)  Should  an  operator  who  has  not 
passed  one  or  more  of  the  testing 
requirements  for  certification  or 
recertiflcation  be  allowed  to  take  the 
test  again  after  a  specified  period  of 
time?  What  should  this  period  be? 

Should  the  operator  be  prohibited  from 
operating  a  crane  while  waiting  for 
reexamination?  How  should  such 
requirement  be  applied  to  apprentices? 

(7)  Should  OSHA  require  that  an 
operator  carry  the  certificate  at  all  times 
when  operating  equipment?  If  not,  why 
not? 

C.  General 

(1)  Should  OSHA  specify  a  minimum 
age  for  operators?  If  yes,  what  should  it 
be?  Please  provide  your  rationale 
including  any  evidence  that  indicates  a 
correlation  of  operator  age  to  accident 
rates. 

(2)  Should  OSHA  require  that  an 
operator  receive  a  specified  minimum 
amount  of  training  before  taking  the 
certification  test?  If  yes,  should  the 
minimum  be  the  same  for  all  types  of 
cranes?  Additionally,  what  would  the 
training  criteria  consist  of? 

(3)  Should  OSHA  require  that  the 
employer  ensure,  through  a  checkouts 
demonstration,  that  a  certified  operator 
has  a  minimum  level  of  proficiency  on 
the  particular  crane  to  be  operated? 

(4)  Should  a  history  file  be  kept  on 
each  particular  operator,  and  if  so,  who 
should  be  the  repository  of  the  files? 

(5)  Should  a  “bad  actor”  list  be 
created  to  attempt  to  track  operators 
with  unsafe  operating  histories  and  how 
should  this  program  be  formatted? 

III.  Certification  Program 
A.  Accredited  Certifiers 

As  stated  above,  one  possible 
approach  for  an  Operator  Certification 
program  would  be  to  have  such  a 
program  administered  by  a  third  party  in 
accordance  with  guidelines  provided  by 
OSHA. 

If  OSHA  pursues  a  third  party 
certification  program,  an  accreditation 
program  would  be  required  to  ensure 
that  the  third  party  certifying  groups 
have  the  proper  resources,  i.e.  technical, 
experience  and  administrative  structure, 
to  administer  and  implement  the 
program  on  a  credible  basis. 

Currently  there  are  two  OSHA 
accreditation  programs  that  might  be 
used  in  combination  to  model  an 
accreditation  program  for  third  party 
crane  certifiers.  Tbese  are  OSHA’s 
maritime  accreditation  program  and  the 
accreditation  program  for  Nationally 
Recognized  Testing  Laboratories. 

Some  of  the  basic  criteria  the  Agency 
would  consider  when  evaluating 
potential  accredited  certifiers  include: 


Organizational  Data.  The  description 
of  the  organization  and  all  relevant 
organizational  components. 

Affiliations.  Evidence  of 
independence  of  the  applicant  to 
achieve  objectivity  and  preclude  conflict 
of  interest. 

Personnel.  The  Accredited  Certifying 
Organization  must  be  staffed  with 
personnel  with  the  appropriate 
education,  training,  and  experience. 

Services  provided.  The  types  of 
services  the  organization  is  capable  to 
provide  must  be  delineated. 

Testing  experience.  The  Accredited 
Certifying  Organization  must  be  able  to 
illustrate  experience  in  the  testing  field. 

Test  equipment.  The  Accredited 
Certifying  Organization  is  required  to 
have  appropriate,  up-to-date  test 
equipment. 

Generally  speaking,  the  Agency  could 
employ  these  criteria  to  ascertain  that 
the  Accredited  Certifying  Organizations 
are  technically  experienced  and 
qualified  to  carry  out  examinations  and 
testing  of  crane  operators. 

OSHA  is  aware  that  certain  industry 
and  labor  groups  are  either  in  the 
process  of  developing  or  have  developed 
criteria  for  the  structure  and 
administration  of  crane  operator 
certifications.  While  the  Agency  does 
not  wish  to  “reinvent  the  wheel,”  it  does 
want  to  receive  as  much  input  from  all 
interested  parties  as  possible.  Therefore, 
the  Agency  requests  commenters  to 
provide  comment  and  opinion  on: 

(1)  Criteria  to  be  used  to  evaluate 
potential  accredited  certifiers. 

(2)  Circumstances  which  would 
preclude  an  organization  firom  becoming 
an  accredited  certifier. 

(3)  Frequency  of  reaccreditation. 

(4)  Circumstances  which  would 
warrant  revocation  of  the  accreditation. 

(5)  Frequency  of  OSHA  monitoring  of 
accredited  certifiers. 

(6)  Should  OSHA  limit  accreditation 
to  organizations  which  are  independent 
of  trade  associations,  manufacturers  or 
operator  organizations?  Please  provide 
rationale  for  your  answer. 

B.  Possible  Elements  of  a  Certification 
Program 

(1)  The  ANSI  B30.5  Committee  (a 
consensus  standards  group  representing 
business,  labor,  manufachirers, 
academia  and  government)  is  working 
on  criteria  for  crane  operator 
qualifications.  This  Committee  has 
discussed  an  operator  testing  program 
having  three  components — medical, 
knowledge,  and  practical  (skills),  which 
OSHA  believes  may  be  workable. 

Medical  testing  would  require  a 
comprehensive  assessment  by  a 
licensed  physician.  After  being  given 


information  regarding  the  lifting  device 
for  which  the  operator  is  seeking 
certification,  the  physician  makes  an 
assessment  of  the  prospective  operator’s 
medical  capabilities. 

Knowledge  testing  could  include 
written  and/or  oral  examinations  which 
measure  the  operators’  knowledge  of  a 
specific  type  crane  for  which 
certification  is  being  sought.  Load  chart 
understanding  and  usage  for  a  particular 
type  crane  would  probably  be  ^e  most 
important  items  which  this  type  of  test 
could  measure.  Other  items  which  might 
be  tested  would  most  likely  include 
crane  set-up,  inspection,  controls,  wire 
rope  strength  requirements,  safety 
features  of  the  particular  type  of  crane, 
etc.  When  application  is  being  made  by 
an  operator  for  the  written  test,  a  system 
could  be  set  up  to  screen  the  applicant’s 
previous  work  experience  and  training 
to  ensure  that  it  meets  a  set  of  agreed 
upon  criteria. 

Practical  testing  involves  the  operator 
actually  getting  behind  the  controls  of 
the  type  of  crane  (or  similar  crane  in  the 
same  classification)  for  which 
certification  is  being  sought.  The 
operator  would  be  required  to 
demonstrate  a  predetermined  set  of 
skills  which  are  required  for  the  safe 
operation  of  the  particular  crane.  How 
should  these  three  elements  be 
incorporated  into  an  operator  testing 
certification  program? 

Are  any  or  all  three  components 
necessary?  Please  provide  rationale  and 
information  which  demonstrates  the 
effectiveness  of  any  or  all  of  these  tests. 
What  should  be  the  criteria  for  these 
tests? 

(2)  Should  OSHA  specify  minimum 
physical,  sensory,  and  emotional 
requirements  for  operator  certification. 
Should  the  Agency  do  so?  If  yes,  what 
should  these  minimum  requirements 
entail?  Should  an  active  operator,  who 
cannot  meet  one  or  more  of  these 
minimum  requirements,  be  denied 
certification  even  though  he/she  may 
have  been  a  successful  operator  for 
years?  What  medical  conditions,  if  any, 
should  disqualify  a  crane  operator  from 
certification?  Should  “controllable” 
medical  conditions  which  require  daily 
medication  be  disqualifying  factors?  If 
so,  which  ones  and  why? 

(3)  If  OSHA  requires  medical  testing 
as  one  of  the  components  of  certification 
testing,  should  such  medical  testing  be 
required  for  all  operators  or  only  for 
those  operators  who  have  been 
disqualified  by  a  certifier? 

(4)  Should  substance  abuse  testing  be 
part  of  the  medical  examination?  And  if 
so,  how  often  should  testing  be 
required?  Or.  on  the  other  hand,  should 
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the  medical  examination  include  a 
statement  on  the  use/abuse  of  drugs  and 
alcohol?  Should  crane  operators  be 
tested  for  drug/ alcohol  use:  (a)  following 
any  accident?  (b)  on  a  random  sample 
basis?  (c)  before  the  start  of  any  new 
job? 

(5)  If  OSHA  requires  a  knowledge  test 
for  operator  certification,  should  it  be  a 
written  test  (thereby  specifying  a 
minimum  level  of  reading  skills]  or 
should  it  be  an  oral  test?  Would  the 
ability  to  read  a  load  chart  constitute  an 
adequate  reading  level  for  certification? 

(6)  If  oral  tests  are  allowed,  how  can  it 
be  determined  that  die  operator  can 
read  and  understand  a  load  chart  on  a 
crane?  If  an  operator  understands  the 
load  chart  enough  to  pass  an  oral 
examination  for  one  type  of  crane,  what 
will  the  results  be  if  he  moves  to  another 
type  crane  with  different  loading 
characteristics? 

(7)  Should  OSHA  require  that  an 
operator  possess  a  specified  minimum 
level  of  language  skills?  Should  an 
operator  be  required  to  be  conversant  in 
the  predominant  language  used  on  the 
worksite?  Should  an  operator  be 
required  to  speak  more  than  one 
language  in  certain  geographic  areas? 
Please  provide  any  evidence  that 
indicates  that  language  baniers  have 
contributed  to  accidents. 

(8)  What  would  be  a  minimum  passing 
score  for  a  written  or  practical  test? 

(9)  If  an  operator  is  disqualified 
should  there  be  a  period  of  time  she/he 
must  wait  before  reexamination?  During 
this  waiting  period  should  the  operator 
be  prohibited  from  operating  a  crane, 
realizing  that  she/he  would  be  denied 
her/his  livelihood  while  waiting  for 
reexamination? 

(10)  Who  should  develop  the  testing 
criteria  for  all  three  types  of  test?  What 
should  they  be? 

(11)  Who  should  administer  the 
knowledge  and  skills  test?  While  a 
testing  proctor  may  be  able  to 
administer  the  knowledge  test  (similar 
to  a  drivers  license  test),  someone  may 
be  needed  who  has  the  particular 
knowledge  of  the  operation  of  the 
different  classifications  of  cranes  being 
used  for  the  skills  test. 

(12)  Who  should  designate  qualified 
examiners?  Should  this  be  handled  at 
the  State  level,  by  private  or  non-profit 
groups  or  by  the  Federal  government? 

(13)  Who  should  do  the  actual 
evaluation  and  grading  of  the  skills  and 
written  tests? 

(14)  If  a  skills  test  is  divided  into 
different  categories  of  cranes,  should  an 
operator  who  fails  a  test  on  a  particular 
classification  of  crane  be  disqualified 
from  operating  other  types  of  cranes  in 
which  she/he  was  tested  and  passed? 


rv.  Other  Relevant  Crane  Safety  Issues 

The  Agency  also  is  interested  in 
soliciting  public  input  on  the  following 
other  crane  safety  issues: 

A.  Crane  Certification 

A  crane  licensing/certification 
program  would  involve  the  agency,  third 
party  certifiers,  or  an  employer/owner 
inspecting  a  crane  and  its  components 
to  ensure  that  the  crane  and  crane 
components  meet  minimum  specified 
criteria  which  are  recognized  as 
essential  to  the  safe  operation  of  the 
crane. 

OSHA  has  construction  crane 
inspection  requirements  under  29  CFR 
1926.550(a]  (5)  and  (6).  General  Industry 
crane  inspection  requirements  foimd  in 
29  CFR  1910.179  and  1910.180  are 
somewhat  more  detailed.  The  current 
standards  are  largely  performance 
oriented  with  minimal  specific 
requirements.  For  example,  the 
competent  person  provision  relies  on  the 
employer/ owner  and  cmnpetent  person 
to  be  entirely  truthful  in  the  findings  of 
the  crane  inspection.  Specific  criteria  for 
the  competent  person  has  not  been 
developed,  therefore,  the  designation  is 
ambiguous  at  best. 

(1)  The  Agency  has  received  input 
suggesting  that  construction  and  general 
industry  cranes  should  be  certifi^  on 
an  annual  basis,  similar  to  the  program 
in  effect  in  the  maritime  industiy.  Is 
such  a  requirement  necessary?  What 
benefits  would  be  derived  by  such  a 
requirement?  Should  all  affected  cranes 
be  subject  to  such  a  requirement,  and  if 
not  why  not?  Please  provide  any 
evidence  that  indicates  that  a  lack  of 
equipment  certification  has  contributed 
to  crane  accidents. 

(2)  Should  OSHA  consider  using  the 
same  criteria  as  used  in  the  Maritime 
certification  program?  If  not  what  other 
criteria  would  be  appropriate  for 
affected  cranes? 

(3)  What  data  are  available  to  support 
such  a  requirement? 

(4)  In  lieu  of  a  crane  certification 
requirement  would  it  be  more 
appropriate  for  OSHA  to  provide  more 
specific  inspection  requirements  in  any 
revised  standards?  If  so,  specifically 
what  should  these  requirements 
address? 

B.  Riggers/Signalmen 

Although  there  is  no  established 

definition  of  a  rigger,  a  basic  description 
might  be  the  following — any  person  that 
assembles  rigging  (including  boom,  jibs, 
jumping  frames,  climbing  section,  or 
similar  equipment)  to  lift  equipment  or 
material;  selects  cable,  rope,  pulleys, 
blocks  and  sheaves  to  be  used  in  moving 
equipment  or  material;  attaches  loads  to 


the  crane's  lifting  apparatus  or  gives 
direction  to  the  crane  operator  engaged 
in  moving  equipment  or  material, 
through  the  use  of  verbal,  visual  or 
electronic  signals.  This  definition  could 
apply  to  all  riggers  on  a  crew,  from  the 
rigging  supervisor  all  the  way  down  to 
the  least  experienced  crew  member. 
However,  when  the  subject  of  rigger 
licensing/ certification  has  been 
addressed  by  industry  it  usually  has 
referred  only  to  the  license/certification 
of  the  rigging  supervisor. 

Signalmen  basically  direct  the  moving 
of  crane  or  crane  loads  by  visual  hand 
signals  or  radio  contact  with  the 
operator.  Many  times  the  signalman  is 
put  into  a  hazardous  situation 
underneath  the  load,  within  the  turn 
radius  of  the  crane  superstructure  or  in 
the  path  of  a  moving  crane.  Signalmen 
have  been  fatally  injured  in  these 
situations. 

(1)  Since  the  Agency  is  evaluating  the 
need  for  a  requirement  for  crane 
operator  certification,  it  has  been 
suggested  that  OSHA  also  look  into  the 
need  for  a  requirement  for  the 
certification  of  riggers  and/or 
signalmen.  What  are  the  advantages 
and  disadvantages  of  such  a 
requirement?  Is  such  a  requirement 
necessary,  or  would  additional  training 
requirements  be  a  more  appropriate  way 
to  address  this  issue.  What  training 
requirements  would  be  appropriate? 
Please  provide  rationale  and  cost  data. 

(2)  What  accident  or  fatality  data  are 
available  to  support  such  a  requirement? 
Please  provide  any  data  that  indicates 
that  training  or  certification  of  riggers/ 
signalpersons  would  have  prevented 
accidents. 

C.  Revision  of  subpart  N,  29  CFR  part 
1910,  and  subpart  N,  29  CFR  part  1926 

OSHA  is  considering  the  need  for  a 
complete  revision  of  the  existing  crane 
safety  regulations  in  29  CFR  part  1910 
and  29  CFR  part  1926,  subparts  N, 
dealing  with  cranes,  derricks,  hoists, 
elevators,  conveyors,  and  other 
materials  handling  devices.  The  Agency 
recognizes  that  these  regulations  have 
not  been  revised  in  a  number  of  years 
and  contain  incorporation  by  references 
of  older  editions  of  national  consensus 
standards  which  have  been  updated 
several  times  by  the  consensus 
organize  tioiL 

In  recent  years  the  Agency  has  moved 
away  from  incorporation  by  reference  in 
its  regulations,  preferring  to  insert  the 
text  of  specific  provisions  from 
appropriate  consensus  standards 
directly  into  the  OSHA  regulations. 

(1)  Are  the  existing  regulations 
adequate  (with  the  exception  of  operator. 
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and  rigger  qualifications)  to  ensure 
employee  safety  during  activities  related 
to  cranes?  Why?  If  not,  do  the  existing 
regulations  need  to  be  revised  or  do  only 
certain  sections  need  revision?  Please 
provide  rationale  and  any  pertinent 
accident  data. 

(2)  Are  there  any  safety  factors  or 
ty^s  of  equipment  (for  example,  any 
two  blocking  devices,  etc.)  which  should 
be  addressed  in  the  revision  of  the 
regulations  that  are  not  addressed  in  the 
existing  subpart?  What  are  they  and 
why  should  they  be  addressed?  Please 
provide  any  pertinent  accident  data. 

OSHA  solicits  comments  and 
information  on  which  of  the  specific 
provisions  of  the  currently  referenced  or 
newer  consensus  standai^s  should  be 
incorporated  into  any  revised  OSHA 
standard,  and  on  how  extensively  any  of 
those  provisions  need  to  be  revised. 

D.  General  Industry  vs  Construction 

Considering  the  differences  in  types  of 
equipment,  conditions  of  use,  woi^ 
practices,  and  similar  concerns,  between 
construction  and  general  industry, 

OSHA  solicits  the  following: 

(1)  Should  a  requirement  for  crane 
operator  training  or  certification  differ 
between  general  industry  and 
construction? 

(2)  Should  an  accreditation  program 
for  crane  operator  certifiers  differ 
between  general  industry  and 
construction? 

(3)  Should  a  requirement  for  special 
training  or  certification  of  riggers  and  or 
signalmen  differ  between  general 
industry  and  construction? 

(4)  Should  a  requirement  for  crane 
certification  differ  between  general 
industry  and  construction?  Please 
discuss  the  differences  and  why  they 
would  be  necessary  for  the  above  four 
questions. 

V.  Survey  of  Existing  Programs 

OSHA  requests  information  from 
prime  contractors,  subcontractors  and 
other  employers  of  crane  operators,  as 
well  as  from  State  and  local 
govenunents  with  crane  operator 
certification  programs,  regarding  the 
current  state  of  the  certification  process 
and  the  potential  costs  and  benefits  of 
an  OSHA-implemented  program 
nationwide.  In  particular  OSHA  would 
like  to  know  if  the  crane  accident  rate 
changed  as  a  result  of  the  state-based 


licensing/certification  programs  that 
already  exist?  Information  about  the 
effectiveness  of  certification/licensing 
programs  for  the  operation  of  the  heavy 
equipment  would  also  be  useful. 

In  addition,  OSHA  requests  similar 
information  regarding  certification 
programs  covering  riggers  and 
signalmen.  Separate  information 
regarding  the  ciurent  state  of  the 
certification  process  and  the  potential 
costs  and  benefits  of  an  OSHA- 
implemented  program  nationwide  is  also 
requested.  The  Agency  also  asks  for 
separate  information  on  the 
certification/inspection  of  cranes 
(equipment). 

A.  Training 

(1)  What  percentage  of  crane 
operators  currently  receive  training 
through  a  company  or  union 
apprenticeship  program?  What 
alternative  training  programs  exist? 

(2)  What  is  the  nature  of  the  training 
provided — ^how  long  is  it,  what  material 
is  covered,  how  is  it  performed  (on-the- 
job  or  classroom)?  How  frequently  is  it 
performed?  Please  discuss  the  safety 
performance  of  participants  in  these 
programs. 

B.  Certification 

(1)  How  were  crane  operator 
certification  or  training  requirements 
established?  By  union/management 
agreement?  State  or  local  government 
requirements? 

(2)  How  is  competency  measured  or 
tested  (performance  or  written 
examination;  both)? 

(3)  What  are  the  requirements  for 
certification  covering  your  operators? 

(4)  Are  different  qualifications 
required  to  operate  different  types  of 
cranes  or  for  operating  them  in  different 
situations? 

C.  Retraining/Certification 

(1)  How  are  your  crane  operator 
certification  or  retraining  requirements 
established?  By  union/management 
agreement?  State  or  local  government 
requirements? 

(2)  What  determines  when  retraining 
or  recertification  is  required? 
Predetermined  intervals?  An  accident? 
Technological  changes? 

(3)  What  is  the  content  of  retraining  or 
recertification  programs?  Who  conducts 
or  sponsors  the  programs? 

D.  Costs 


(1)  What  percentage  of  crane  operator 
work  is  performed  by  prime  contractors? 
By  subcontractors?  \^at  determines  if 
crane  operators  are  maintained  on  the 
staff  of  a  prime  contractor  on  a 
permanent  basis?  Will  a  certification 
requirement  alter  this  employment 
pattern?  If  so,  why? 

(2)  Who  pays  for  initial  training  and 
certification —  prime  contractors, 
subcontractors,  or  some  other  party? 
Who  pays  for  retraining  and 
recertification  programs? 

(3)  What  other  costs  are  involved  with 
the  certification  process? 

(4)  Please  estimate  all  costs 
associated  with  your  certification 
program.  (For  example:  time  spent  in 
training/  retraining;  the  number  of 
worker,  cost  of  the  providers  of  the 
training  certification;  and  cost  of 
operating  test  equipment). 

E.  Benefits 

OSHA  is  particularly  interested  in  the 
accident  experience  of  states  and 
localities  with  certification  programs 
currently  in  existence. 

For  jurisdictions  with  retraining/ 
recertification  programs,  please  provide 
any  available  hiformation  on  crane- 
related  accident  rates  in  your 
jurisdiction.  How  do  they  compare  with- 
those  in  localities  without  such 
requirements?  Does  the  level  of 
construction  activity  influence  your 
accident  rates? 

Ust  of  Subjecto  in  29  CFR  Part  1910 
and  1926 

Business  and  Industry,  Construction 
Industry,  Cranes,  Manpower  Training 
Programs,  Occupational  Safety  and 
Health 

Authority:  This  document  was 
prepared  under  the  direction  of  Dorothy 
L.  Strunk,  Acting  Assistant  Secretary  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210.  It 
is  issued  under  section  6(b)  of  the  OSH 
Act  (29  U.S.C.  655(b)). 

Signed  at  Washington,  DC,  this  13th  day  of 
October,  1992. 

Dorothy  L.  Strunk, 

Acting  Assistant  Secretary 

[FR  Doc.  92-25250  Filed  10-16-92;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parte  600  and  668 

RIN  ie40-AB62 

InetHutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
Amended;  Student  Assistance  General 
Provisions 

agency:  Department  of  Education. 
action:  Final  regulation. 

summary:  The  Secretary  publishes  Hnal 
regulations  conforming  the  Department's 
regulations  to  the  change  made  by 
section  4go(b)  of  Public  Law  102-325,  the 
Higher  Education  Amendments  of  1992, 
which  removed  the  term  “on  the  record" 
from  the  hearing  requirements  in  section 
487  (b)  and  (c)  of  the  Higher  Education 
Act  of  1965.  Tlie  Secretary  interprets 
that  change  to  apply  to  all  new  cases 
filed  on  or  after  July  23, 1992  as  well  as 
to  all  cases  pending  on  July  23, 1992 
where  an  oral  hearing  had  not  already 
been  commenced  as  of  that  date. 
EFFECTIVE  DATE:  These  regulations  take 
e^ect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATIOM  CONTACTT 

Frank  J.  Furey,  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Departmenl 
of  Education,  400  Maryland  Avenue 
SW.,  Washington,  DC  20202.  Telephone: 
(202)  732-1828.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Daoli  I%irty  Relay  Serace  a4  Y- 
800-877-8339.  ^  th»  WasUogtoo;.  DJC., 
202  area  code,  telephone  708-930Q) 
betwec»8».iifc  and'T’p.nr.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  Section 
487  (b)  and  (c)  of  the  Higher  Education 
Act  of  1965,  as  amended  ("HEA”),  20 
U.S.C.  1094  (b)  and  (c),  requires  the 
Secretary  to  provide  an  opportunity  for 
an  administrative  hearing  to  an 
institution  that  has  been  issued  a  Hnal 
audit  or  program  review  determination 
or  a  notice  of  a  proposed  Hne  or  of 
limitation,  suspension,  or  termination  of 
eligibility  under  the  title  IV.  HEA 
student  financial  assistance  programs. 
Prior  to  the  enactment  of  Public  Law 
102-325,  the  HEA  required  these 
hearings  to  be  conducted  “on  the 
■ecord,"  fiiat  is.  in  accordance  with  5 
U.S.C  556  and  557.  This  includes  the 
right,  under  5  U.S.C.  556(b)(3),  to  have 
the  hearing  conducted  by  an 
administrative  law  Judge  (“ALJ”) 


appointed  under  &U.S.C.  3105.  The 
Secretary  iaaticd  regulations  in  sidiparts 
G  and  H  of  34  CFR  part  668  to 
implement  the  HEA  requirement  that 
these  hearings  be  conducted  “on  the 
record”  by  “administrative  law  judges.’*' 
See  34  CFR  668.84  to  668.95,  6681114  to 
668.121;  see  also  34  CFR  600.41(g)tljv 

Public  Law  102-325,  the  Higher 
Education  Amendments  of  1992;  was 
enacted  on  July  23, 1992,  and  amended 
the  HEA.  Section  490(b)  of  Public  Law 
102-325  amended  section  487  (b)  and  fej 
of  the  HEA  to  delete  the  words  "on  the 
record”  from  each  place  in  which  they 
appeared.  Accordingly,  Congress  has 
removed  the  right  of  an  institution  to 
formal  adjudication  under  the 
procedures  set  out  in  5  U.S.C.  556  «td 
557. 

The  legislative  history  demonstrates 
that  Congress  intended  by  its  action  to 
efiectuate  immediately  the  change  from 
“on  the  record”  to  inform^  hearings. 

The  Senate  Report  states  that  “the  bill 
eliminates  the  requirements  that 
hearings  be  'on  the  record,”’  based  on 
Congress’  view  that  “the  extraordinaiy 
practice  of  ‘on  the  record  hearings’  has 
been  abused  by  some  program 
participants  as  a  way  of  stalling  their 
elimiaation  from  program  eligibility.”  Sv 
Rep.  Noi  204  182d  Gong.,  1st  Seas.  49 
(1991).  The  House  Report  states  diat 
“[a]t  the  recommendation  of  the 
Inspector  General  of  the  Department  of 
Education,  [the  biil|  removes  the  current 
requirement  for  ’Pn  the  record’  hearings 
for  limit,  suspension  and  termination 
and  otlwr  aetcvbties.  Institutions  wiU.  stdi 
receive  adequate  due  process  widioat 
the  cumbersome  and  lengthy  process 
that  often  results  from  ‘on  the  record’ 
hearings.”*  H.R.  Rep.  No.  102-447, 102d 
Cong.,  2d  Sess.  89  (1992).  Likewise,  die 
Conference  Report  noted  that  the  final 
bilf  “refieves  the  Secretary’s  review  of 
L,SAT  fron  coverage  of  sections  of  the 
Administrative  Procedures  Act,  which 
require  ‘on  the  record’  hearings  as  tt 
pertains  to  sanctions  on  institutions.” 
H.R.  Conf.  Rep.  No.  102-630, 102d  Cong., 
2d  Sess.  469  (1992). 

Congress’  intent  that  the  change  ia  dw 
type  of  hearing  take  place  immeifiatefy 
is  confirmed  by  the  new  law’s  elective 
date  provision.  Section  498  of  Public 
Law  102-325  provided  that  the  changes 
made  by  section  490  of  that  law  w«re  to 
take  effect  on  the  date  of  the  law*s 
enactment — ^which  was  July ,23, 1992. 

The  Secretary’s  interprets  the 
amendments  as  applying  to  all  cuks 
initiated  on  or  after  July  23, 1992,  Ae 
date  of  enactment.  (A  case  is  initiated 
by  the  filing  of  a  written  request  for 
review.)  The  Secretary  also  interptete 
the  amendments  as  applying  to  aB  caaes 
pending  on  July  23, 1992,  the  dateaf 


enactment,  unless  an  oral  hearing  had 
already  been  commenced  as  of  that 
date.  This  latter  interpretation  accords 
with  the  settled  rule  that  changes  in  law 
relating  to  procedure  apply  to  pending 
cases.  The  two  narrow  exceptions  to 
timt  rule  are  inapplicable  here. 

Under  the  first  exception,  a  new  law 
is  not  ^>plied  to  pending  cases  if  the 
statute  or  its  legislative  history  clearly 
shows  that  Congress  intended 
odterwise.  The  effective  date  provision 
in  Public  Law  102-325,  which  mandates 
that  the  changes  made  by  section  490 
take  effect  immediately  upon  enactment, 
strongly  contradicts  any  inference  that 
iqq^dicatien  of  these  amendments  was  to 
fw  deta3fcd.  This  is  particularly  true 
because  section  498  expressly  exempted 
fiom  immediate  effect  a  number  of  other 
provisions,  but  not  section  490. 
Buttressing  the  plain  language  of  the 
statute  is  the  explanation  in  the  Senate 
Report  quoted  above  that  the 
amendment  is  intended  to  prevent 
“stalling”  by  schools  that  face 
enforcement  action.  To  delay 
application  of  the  new  law  would  thus 
nm  contrary  both  to  the  plain  language 
of  Ae  statute  and  to  its  announced 
intmit. 

Under  the  second  exception,  changes 
in  Jaw  relating  to  procedure  may  not 
apply  to  pending  cases  if  such  an 
application  would  cause  manifest 
in^istice  ^ough  an  adverse  effect  on 
si^tantive  ri^ts.  The  change  from  “on 
the  record”  to  informal  hearings  is 
pmrely  procedural  and  has  no  effect  on 
substantive  rights.  For  example,  courts 
have  applied  to  pending  cases  changes 
ia  laws  that  removed  the  jurisdiction  of 
a  Federal  court  to  hear  a  particular  kind 
ol  case,  and  gave  that  power  to  a 
Federal  agency,  Hallowell  v.  Commons, 
239  U.S.  506  (1916);  that  removed  the 
opportunity  for  an  administrative 
lte«ing  in  a  pending  appeal  before  an 
agestcy,  U.S.  v.  Houghton,  413  F.2d  736 
(9tit  Cir.  1969);  Turner  v.  U.S.,  410  F.2d 
837  (5th  Cir.  1969),  or  that  eliminated  an 
opportunity  to  remove  to  Federal  court 
msk  acUoa  pending  in  State  court.  Gray  v. 
Maom^isiness  Forms,  Inc.,  711  F.  Supp. 
543(1^.0,  Gal.  1989). 

For  these  reasons,  the  Secretary 
emicludes  that  the  change  to  informal 
adjudication  procedures  should  apply  to 
pending  cases.  However,  as  a  matter  of 
ecoRomy  and  consistent  with  the 
praciple  that  changes  in  law  should  not 
>  iaYfldidate  actions  already  taken  under 
^ktr  lanw,  the  Secretary  will  not  apply 
lite  smendad  law  to  pending  cases  in 
wUck  am  oral  hearing  before  an  ALJ  had 
efcaorfy  begun  as  of  the  date  of 
enactment. 
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As  noted  above,  Department 
regulations  were  previously  issued  to 
reflect  the  prior  statutory  requirement 
that  hearings  be  conducted  “on  the 
record"  by  “administrative  law  judges." 
See  34  CFR  600.41(g)(1),  668.84  to  668.95, 
668.114  to  668.121.  The  Secretary 
interprets  those  particular  regulatory 
provisions — that  is,  the  provisions  that 
hearings  be  “on  the  record"  and  before 
“administrative  law  judges" — as  having 
done  no  more  than  incorporate  that 
prior  legislative  command  into  the 
regulations.  Now  that  Congress  has 
instructed  that  hearings  no  longer  be 
held  on  the  record,  the  Secretary 
determines  that  those  particular 
provisions  in  the  Department's 
regulations  have  been  superseded  by  the 
statute,  which  took  effect  on  July  23, 

1992.  The  Secretary  is  hereby 
conforming  the  published  regulations  to 
the  new  statute,  in  order  to  reflect 
accurately  what  the  law  has  been  since 
that  date. 

Specifically,  in  each  place  in  the 
subparts  G  and  H  regulations  where  the 
words  “on  the  record"  appear,  the 
regulations  are  amended  to  remove 
those  words.  Likewise,  in  each  place  in 
the  Subparts  G  and  H  regulations  where 
the  words  “administrative  law  judge" 
appear,  the  regulations  are  amend^  to 
substitute  the  words  “hearing  official.” 
The  Secretary  will  designate  impartial, 
qualified  hearing  o^icials.  All  other 
provisions  of  the  regulations,  including 
the  specified  procedures,  time  limits, 
and  appeal  provisions,  will  remain  fully 
in  effect  imless  and  until  revised  throu^ 
a  further  notice.  See  34  CFR  600.41(g)(1), 
668.84  to  668.95,  668.114  to  668.121. 
Accordingly,  institutions  will  continue  to 
receive  due  process. 

Finally,  new  section  487(e)  of  the 
Higher  Education  Act,  as  added  by 
section  490(e)  of  Public  Law  102-325, 
provides  that  nothing  in  the  new  law 
shall  be  construed  to  prohibit  an 
institution  from  recor^ng  a  hearing  at 
the  institution’s  cost,  in  order  to  create  a 
record  of  the  hearing,  although  the 
unavailability  of  a  recording  shall  not 
serve  to  delay  the  completion  of  the 
proceeding.  The  existing  regulations 
already  provide  that  the  Department 
will  make  a  transcribed  record  of  the 
hearing  or  oral  argument,  which  the 
school  may  obtain  upon  request  and 
payment  of  a  fee  comparable  to  that 
under  the  Department’s  Freedom  of 
Information  Act  regulations.  See  34  CFR 
668.88(d).  668.116(g)(2).  Those  current 
provisions  are  not  affected  by  these 
regulations;  thus,  the  Department  will 
continue  to  make  transcribed  records  of 
hearings.  If  a  school  wishes  to 
separately  record  a  hearing,  the  school 


may  do  so  at  its  own  cost,  and  will  be 
permitted  to  use  any  reasonable  means, 
including  stenographers,  to  do  so. 

Waiver  of  Proposed  Ruiemakiog 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedtire  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  since  these 
changes  are  interpretative,  technical 
amendments  to  rules  of  agency 
procedure,  no  public  comment  is 
required  under  5  U.S.C.  553(b)(A). 
Further,  these  amendments  are  made  to 
conform  the  regulations  to  statutory 
changes  made  by  Public  Law  102-325. 
Public  comment  would  have  no  effect  on 
the  content  of  these  changes.  Therefore, 
the  Secretary  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Paperworic  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR 

Part  600 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Student  aid. 

List  of  Subjects  in  34  CFR 

Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection,  Grant  programs. 
Loan  programs.  Student  aid. 


Dated:  October  14, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  amends  parts  600  and 
668  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  600— INSTITUTIONAL 
EUGIBILITY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1094, 1141. 
unless  otherwise  noted. 

§  600.41  [Amended] 

2.  In  §  600.41(g)(1),  remove  the  words 
“administrative  law  judge”  and  add,  in 
their  place,  the  words  “hearing  official”. 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

3.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091. 1092, 
1094,  and  1141,  unless  otherwise  noted. 

4.  In  part  668  remove  the  words  “on 
the  record”  in  the  following  places: 

(a)  Section  668.84(b)(4); 

(b)  Section  668.85(b)(4); 

(c)  Section  668.86(b)(4); 

(d)  Section  668.88  heading  and  (a); 

(e)  Section  668.114(a);  and 

(f)  Section  668.116  heading  and  (a). 

5.  In  part  668  remove  the  words 
“administrative  law  judge”  and  add,  in 
their  place,  the  words  “hearing  official" 
in  the  following  places: 

(a)  Section  668.84(c); 

(b)  Section  668.86(c); 

(c)  Section  668.87(a)(1)  and  (b); 

(d)  Section  668.88(b)  and  (c)(4); 

(e)  Section  668.89  heading,  (a),  (b)(1). 
(b)(2),  and  (c); 

(f)  Section  668.90(a)(1),  (a)(l)(ii), 
(a)(l)(iii),  (a)(2)  twice,  (a)(3)(i)  twice, 
(a)(3)(ii),  (a)(3)(iii)  twice,  (a)(3)(iv), 
(a)(3)(v),  (a)(4),  (b)(1),  (c)(1),  (c)(2),  (d)(1). 
(e),  and  (0(3)  twice; 

(g)  Section  668.92(a); 

(h)  Section  668.95(a); 

(i)  Section  668.114  (b)  and  (c); 

(j)  Section  668.115  (a)  and  (b)(2); 

(k)  Section  668.116  (a),  (b)  twice,  (c), 
(e)(1),  (e)(l)(v),  (f),  and  (g)(1); 

(l)  Section  668.117  heading,  (a),  (b),  (c), 
and  (d)  twice; 

(m)  Section  668.118  heading,  (a),  (b), 
and  (c); 

(n)  Action  668.119(a)  twice; 

(o)  Section  668.120  (a),  (b),  (b)(3);  and 

(p)  Section  668.121  (a)  twice  and  (b). 

6.  In  part  668  remove  the  words  “An 
administrative  law  judge”  and  add.  In 
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their  place,  the  words  "A  hearing 
official”  in  the  following  places: 

(a)  Section  668.84(b)(4); 

(b)  Section  668.85(b)(4);  and 

(c)  Section  66a86(bX4). 

7.  In  part  668  remove  the  words  “an 
administrative  law  judge**  and  add,  in 
their  place,  the  words  “a  hearing 
official”  in  the  following  places; 

(a)  Section  668^88(a);  and  • 

(b)  SecUon  668.114(a). 

[FR  Doc.  02-25283  Filed  10-ie>«2;  8:45  an) 
BtlXINa  CODE  4000-»T-ll 
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Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-523-5227 

523-5215 

523-5237 

523-3187 

523-3447 


523-5227 

512-1557 


523-6641 

523-5230 


523-5230 

523-5230 

523-5230 


523-3447 

523-3187 

523-4534 

523-3187 

523-6641 

523-5220 


FEDERAL  REGISTER  PAGES  AND  DATES,  OCTOBER 

45261-45558 . - . 

_ _ 1 

2 

45709-45972 . 

..-5 

45973-46078.- _ _ 

A 

46079-46294  . . . 

...  7 

46295-46476 . 

. 8 

4fi477-4fi74fi 

_ 9 

46747-46948 . 

13 

46948-47252 _  . 

. 14 

47253-47398 . 

. 15 

47399-47554 . 

16 

47555-47754 . ' 

-.-19 

- 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  pubfished  since 
the  revision  date  of  each  title. 


Prodamatlons: 

5928  (See  DOJ 
final  rule  of 

Sept.  21.  1992) . 47257 

6482  .  45961 

6483  . 45963 

6484  . 45965 

6485  . 46747 

6486- . 46749 

6487  .  47245 

6488  . -47247 

6489- . 47249 

6490  .  47251 

6491  . 47553 

Executive  Orders: 

12479  (Revoked  by 

EO  12816) . 47562 

12775  (Continued 
by  Notice  of 
S^tember  30, 

1992) . 45557 

12779  (Continued 
by  Notice  of 
Si^ember  30, 

1992) . 45557 

12813  (Amended  by 
E012815) . 45709 

12815  . 45709 

12816  . -47562 

Administrative  Orders: 

Notices: 


September  30,  1992 . 

.45557 

Presidefitial  Determinations: 

No.  92-48  of 

September  30, 

1992 . 

.46751 

No.  92-49  of 

September  30, 

1992 . 

.46753 

No.  93-1  of 

October  2, 

1992 . 

.47263 

No.  93-2  of 

October  5,  1992 . 

-47555 

No.  93-3  of 

October  7,  1992 . 

..47557 

Proclamations: 

6492 . - . 

.47569 

6493 . 

,.47560 

5CFR 

630 . 

.45261 

Proposed  Rutec! 

335 . 

.47279 

831 . . 

-46512 

tOR  . 

.45753 

837 . 

..46512 

841 . 

.46512 

tU9  . 

-46512 

844 _ 

-46512 

7CFR 

55  . 

56  . .  . 

. 47565 

. 47565 

59 . . 

. 47565 

70 . - 

. 47565 

275 .  - 

. 47163 

354 . 

. 46949 

400 . 

. 46295 

729 . 

. . 46477 

905  . 

_  —47255 

916 . . 

_.  45559 

917.  .. 

45559 

920 _ 

.45973,  46243 

948-...  _ 

-  .  -.45560 

955 _ 

—  .-45974 

967  . 

_ _  45975 

infis 

-45562,  45563 

1124  .  . 

. 47568 

1126- 

. 46079 

1137  . 

. 45564 

1421  . . 

_  -46477 

1494  — . - 

. 45262 

1951  _ 

. . 47257 

1980 . 

. 45968 

Proposed  Rules: 

319 . . 

....  _ 47573 

735 . . 

. . 45903 

736 . 

. 45993 

737 . 

. 45993 

738  . - . 

. 45993 

739  . 

. 45993 

740 _ 

_ _ 45993 

741  . 

. 45993 

742-  _  - 

..-  . . 45993 

am  . 

- . 45581 

944  -..  _ 

-45754 

958™. 

-45993 

iinfi  . 

.  „  -45583 

1030 . 

. - . -45995 

1098  . 

. 45996 

1260 . 

. 47576 

8CFR 

287.-  . - . 

...„  . 47257 

Proposed  Rules: 
242 . 

. 47011 

287 . 

. .47011 

9  CFR 

Proposed  Rules: 
94  . 

_  47578 

10  CFR 

30  . 

. 45666 

3A  . 

.  45566 

Proposed  Rules: 
34 . . 

. 46345 

35.  ...  _ 

_ _ 46522 

170 . . . 

- . . 46818 

171  . 

_  . 46818 

1 
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11  CFR 


102 .  47258 

Propoaad  RuIm: 

110 .  46346 

114 .  46346 

12  CFR 

5 .  46081 

11 . 46081 

16 .  46081 

210 .  46950 

229  .  46956 

230  . 46480 

327  .  45263 

328  . 45977 

506 .  45977 

563 .  45977,  46085 

563g . 46085 

611  . 46480 

614  . . : . . 46755 

615  .  46480,  46755 

619 .  46755 

627 .  46480 

Propotsd  Rules: 

1 . 45756 

5 . 47280 

16 . 47280 

220  .  47580 

545 .  46098 

563 .  46098 

567 . 45757,  46098 

571 . 46098 

607 .  47288 

612  .  46819 

617  .  46819 

618  . 47288 

935 . 45338 

940 .  45338 

13  CFR 

Proposed  Rules: 

120 .  46523 

14  CFR 

21 . 46243 

36 .  46243 

39 . 46755-46772,  47399- 

47406, 47569, 47570 

71 . 45981-45983,  46089, 

46975-46977, 47175 

73 .  46979,  46980 

91 . 46944 

97 .  46774,  46776 

Proposed  Rules: 

21 . 46821,47295 

25 .  46821 

29 .  47295 

35 . 47297 

39 . 45584-45586,  46348, 

47299-47302, 47414, 47580 
71 . 45660,  45997 

221  . 47303 

389 .  47303 

15  CFR 

Proposed  Rules: 

Ch.  VII . 46838 

16  CFR 

1500 .  46624 

Proposed  Rules: 

4 . 45676 

435 . 45998 

1500 . 46349 

1505 .  46349 


1700 . 

. 47020 

17  CFR 

180 . 

. 46090 

210 . 

. 45287,  47408 

229 . 

. 47408 

230 . 

. 47408 

pan 

. 45287,  47408 

pan 

45287,  47408 

259 

. 45287 

260 _ 

. 47408 

274 . 

. 45287 

Proposed  Rules: 

1 . 45999,46101 


30 . 

. 46101 

33 . 

. 46101 

180 . 

. 46101 

190 . 

. 46101 

18  CFR 

2 . 

. 46487 

284 . 

.46487,  46496 

Proposed  Rules: 

401 . 

. 46354 

19  CFR 

10 . 

. 46502 

19 . 

. 47409 

113 . 

. 47409 

122 . 

. 47163 

144 . 

. 47409 

Proposed  Rules: 

10 .  45758,  46112,  47582 

101 . 

. 47583 

191 . 

. 46113 

20  CFR 

404 . 

. 45878 

416 . 

. 46431 

Proposed  Rules: 

404 . 

.47415,  47584 

416 . 

. 47415 

21  CFR 

5 . 

. 45294 

310 . 

..45310,  46067 

510 . 

. 45984 

520 . . 

. aSQRa 

558 . 

.46504 

Proposed  Rules: 

10 . 

. 47314 

101 . 

. 47319 

201 . 

. 47423 

808 . . . 

. 47314 

864 . 

. 46068 

872 . 

. . 46068 

1401 . 

. 45353 

22  CFR 

514 . 

. 46676 

Proposed  Rules: 

514 . 

..46679,  47585 

24  CFR 

91 . 

. : . 46068 

203 . 

afiosn 

204 . 

. 46980 

888 . 

. a.5aRfl 

Proposed  Rules: 

10 . 

. 47166 

25  CFR 

101 . 

. . 46470 

103 . 

. 46470 

26  CFR 


1 . 45568,  45660,  45711, 

45878,46243,47373 

5C . 47373 

5f . 47373 

5h . 47373 

6  . 47373 

7  . 47373 

7a . 47373 

10 . 47373 

13  . 47373 

14  . 47373 

18  . 47373 

19  . 47373 

43 .  45713 

“ini 

602!!!!!’!’!!.45711,  46243,  4 

Proposed  Rules: 

1..„ . 45587,46355,46525, 

47373,47427,47428 
301 . 45759,  46355 

27  CFR 

Proposed  Rules: 

9  .  45588 

17 .  45357 

19 . 45357 

70 .  45357 

170 .  45357 

194 . 45357 

197 . 45357 

250  .  45357,  47319 

251  . 47319 

252  . 47320 

29  CFR 

541 . 46742,  47163 

1602 . 45570 

2550 .  46906 

2602 .  45713 

2610 . 47258 

2622 . 47258 

2644 .  47260 

2676 .  47260 

Proposed  Rules: 

34 .  47690 

103 . 47023 

1910 . 47746 

1926 .  47746 

30  CFR 

914 . 45985 

917 . 45295 

Proposed  Rules: 

56  .  47524 

57  . 47524 

724 . 47431 

772 . 47431 

816  . 47431 

817  . 47431 

846 .  47431 

31  CFR 

Proposed  Rules: 

10  . 46356 

32  CFR 

619 . 47572 

706 . 46299 

Proposed  Rules: 

623 . 46246 

33  CFR 

100 .  45570,  45985,  46300 

117 .  46301,  46302,  46505 


165 . 

33a  . 

.  46506-46508,  47261 
. 46303 

Proposed  Rules: 

110 . 

. 47431,  47432 

117 

46361,  473P1 

151 . 

. 45591 

164 . 

. 45662-45667 

165 . 

. ;. . 45596 

34  CFR 

600 . 

. ,....47752 

668 . 

. 47752 

36  CFR 

51 . 

. . . 46509 

1254 . 

. 46304 

1P«M 

. 46304 

37  CFR 

202 . 45307 


38  CFR 

1 . 

. 47262 

21 . 

. .....46984 

Proposed  Rules: 

21 . 

. 47023,  47024 

36 . 

. 47433 

39  CFR 

20 . 

. 45570 

Ill . 

. 45682,  47264 

40  CFR 

35 . 

. 45311 

52...45715,  46306,  46778, 

46780 

80 . 

. 46316 

laR . 

. 46292 

261 . 

. 47376 

271 . 

.  45514,  45717-45722, 

47376 

272 

. 45575,  47265 

300 . 

. 47180 

302.. 

. . 47376 

721 . 

. 46458 

Proposed  Rules: 

Ch.  1 . 

. 45597 

51 . 

. 46114 

52 . 

. 45358,  45360 

fifl 

. 46003 

63 . 

. 45363 

300 . 

.45597,  45599,  46527, 

47204,47585 

308 . 

. 46527 

41  CFR 

101-16.. 

. 46317 

42  CFR 

57 . 

. 45725 

Ch.  101.. 

. ; . 46985 

412 . 

. 46509 

413 . 

. 46509 

435 . 

. 46093 

447 . 

. 46431 

Proposed  Rules: 

Ch.  IV.... 

. 47587 

417 . 

. 46119 

531 . 

. 46362 

440 . 

. 46362 

442 . 

. 46362 

488 . 

. 46362 

489 . 

. . 46362 

498 . 

. 46362 
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m 


43CFR 

PubNe  Land  OrdwK 
1567  (Revoked  in  part 

byPL06948) . 45325 

5712  (Revoked  by 
PLO0946) . 45322 


6946 . . 

...45322 

6948 . 

...45324 

6046....  ... 

» 

...45576 

6950 _ 

...45725 

6951 . . . . . 47410 


Proposed  Rules: 


426 . 

. . . 47437 

44CFR 

64 . 

. 47266,  47268 

45CFR 

205 . 

. 46782,  46988 

250...- . 

. . . . ..46988 

302 . 

. . 46988 

304 _ 

. . .  . 46988 

307-..-.._ 

afiORR 

1224 _ 

. . 45325 

1305.. _ 

. . 46718 

46CFR 

514 . 

. 46318 

581 . 

. . 46318 

Proposed  Rules: 

35 . 

. . 45667 

197 

afilPfi 

R14 

47589 

525 . 

. 47025 

530 . . 

. . 47025 

572.„ . 

. 47600 

580 . . 

. . 47589 

581 . 

. 47589,  47600 

583._ . 

. . . 47589 

47CFR 

0. _ 

.  4R747 

1 _  . 

. . . 47006,  47410 

73 . . 

..45577-45579,  46325, 

4681 2, 4681 3, 47006, 47007 

8/ . 

. 45748 

90 . 

. 45751 

Proposed  Rules: 

13 . 

. 47027 

63 . 

. . . 46366 

73 _ 

45601,  46132,  46367- 

46369, 46839, 47027, 47028 

90 . 

. . . . . 47601 

46CFR 

30- . 

. 45422,  47373 

52 . 

. .  45878 

202 . 

. 45422 

204 . 

. 45422 

208 . 

. . . 45422 

Pin 

. .  45422 

214 . 

. 45326 

215 _ 

. 45422 

216 . 

. . 45422 

219.- . 

. 45422,  47270 

223 . 

. . -....45422 

225 . 

. .  45422 

226 _ 

. . . . 45422 

?27 

. 45422 

228.-.— 

. . 45422 

231 _ 

.  . . 45422 

232 . . 

. . 45422 

236 . 

. . . 45422 

237 . - 

. . . . .....45422 

242 . 

. 45422 

245 . 

. 45422 

252 . 

. 45422,  47270 

253 . . 45422 

Proposed  Rules: 


1512 . 

1516 . 

1552 . 

1837 _ 

. 46007 

. 46007 

.  46007 

. 47602 

1852 

. 47602 

5415™.  . 

. 45759 

5459 . 

. 45759 

9903 . 

.; . - . 47438 

49CFR 

107 . 

. 45446 

171  ...45442,  45446,  47412, 

47513 

172 _ 

.45446,  46624,  47513 

173 _ 

. 45446,  47513 

174 . 

. 45446 

176 _ 

. 45446 

177 . 

. 45446,  47513 

178 . 

. 45446 

179 . 

. 45446 

180 . 

. 45446 

214 . 

45446 

571 _ 

.45327,  45422,  47007 

572. . 

.  „  ._  _ 47009 

665 . 

. 46814 

1023.  . 

. 45751 

Proposed  Rules: 

217 _ 

. 47603 

220 . 

. 47603 

552 . 

. 45759 

571 . - 

. 45760 

1039 . 

. . 45602 

50CFR 

17 . 

.45328,  46325,  46340 

217 . 

. 46815 

222 . 

. 46815 

227 . 

.45986,  46815,  47276 

285 . 

. 45579,  47412 

661 . 

. 45751 

663-..^-. 

.45987,  46097,  47413 

672. _ 

45580,  45988,  46344, 

46510, 46816, 47010, 47277, 

47572 

675 . 

. 46511 

685...  ... 

. . . 45989 

Proposed  Rules: 

17 .  - 

45761,  45762,  46007, 

46528, 46840, 47028 

216. . 

. 47606 

218 . 

. 47606 

222 . 

. 47606 

611 . 

. 47040 

651 

.  —.46640 

672. _ 

. 46133,  47321 

675 . . 

..45602,  46133,  46139 

685 .  . 

. 47040 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bins  from  the  current 
session  of  Cofrgress  which 
have  become  Federal  l2tws.  It 
may  be  used  In  conjunction 
with  "PLUS”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws”) 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Of^.  Washington, 

DC  20402  (phone,  202-512- 
2470). 

HJt.  1628/P.L  102-407 
To  ttithorize  the  construction 
of  a  moTKnnent  in  the  District 
of  Columbia  or  its  environs  to 
honor  Thomas  Paine,  and  for 
other  purposes  (OcL  13.  1992; 
106  Stat  1991;  1  page) 

H.R.  3508/P.L.  102-406 
Health  Professiorrs  Education 
Extension  Amendments  Of 
1992  (OcL  13,  1992;  106  StaL 
1992;  100  pages) 

H.R.  4178/P.L.  102-409 
DES  Education  and  Research 
Amendments  of  1992  (OcL 

13,  1992;  106  StaL  2092;  2 
pages) 

HJ).  5673/P.L.  102-410 
Agency  for  Health  Care  PoTicy 
and  Research  Reauthorization 
Act  of  1992  (OcL  13,  1992; 
106  StaL  2094;  6  pages) 

H.R.  592S/P.L.  102-411 
EEOC  Education,  Technical 
Assistarrce,  and  Training 
Revolving  Fund  Act  of  1992 
(Oct.  14,  1992;  106  StaL 
2102;  2  pages) 

H.J.  Res.  320/P.L.  102-412 
Authorizing  the  government  of 
the  District  of  Columbia  to 
establish,  in  the  District  of 
Columbia  or  its  environs,  a 
memorial  to  African-Americans 
who  served  with  Union  forces 
during  the  Civil  War  (Oct.  14, 
1992;  106  Stat.  2104;  1  page) 
HJ.  Res.  542/Pl.  102-413 
Designating  the  week 
begmning  November  6,  1992, 
as  “Hire  a  Veteran  Week” 
(OcL  14,  1992;  106  Stat. 

2105;  1  page) 

S.  3195/P.L,  102-414 
World  War  II  50th  Anniversary 
Commemorative  Corns  Act  ■ 
(Oct.  14,  1992;  106  Stat. 

2106;  6  pages) 

KR.  3157/P.L.  102-415 
Alaska  Land  Status  Technical 
Corrections  Act  of  1992  (Oct. 

14,  1992;  106  Stat.  2112;  19 
pages) 

Last  List  October  16,  1991 


ELECTRONIC  BULLETIN 
BOARD _ 

Free  Electronic  Bulletin 
Board  Service  for  Public  Law 
Numbers  is  available  on  202- 
275-1538  or  275-0920. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printmg 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  rrranthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 
domestic,  $1 55.00  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned  to 
the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238  from 
8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders  to 
(202)  512-2233. 


Utle 

Stock  Number 

Price 

Revision  Date 

1,  2  (2  Reserved) . 

.  (869-017-00001-9) . 

..  $13.00. 

Jon.  1,  1992 

3  (1991  Compilation  and 

Ports  100  and  101) . 

,  (869-017-00002-7) . 

..  17.00 

‘Jon.  1.  1992 

4 . 

,  (869-017-00003-5) . 

..  16.00 

Jon.  1.  1992 

5  Parts: 

1-599 . 

.  (869-017-00004-3) . 

..  18.00 

Jan.  1,  1992 

700-1199 . 

.  (869-017-00005-1) . 

..  14.00 

Jan.  1,  1992 

1200-End,  6  (6  Reserved). 

.  (869-017-00006-0) . 

..  19.00 

Jon.  1.  1992 

7  Parts: 

0-26 . 

.  (869-017-00007-8) . 

.  17.00 

Jon.  1.  1992 

27-45 . 

.  (869-017-00008-6) . 

.  12.00 

Jon.  1,  1992 

46-51 . 

.  (869-017-00009-4) . 

.  18.00 

Jon.  1.  1992 

52 . 

.  (869-017-00010-8) . 

.  24.00 

Jon.  1.  1992 

53-209 . 

.(869-017-00011-6) . 

.  19.00 

Jon.  1.  1992 

210-299  . 

.  (869-017-00012-4) . 

.  26.00 

Jon.  1,  1992 

300-399  . 

.  (869-017-00013-2) . 

.  13.00 

Jan.  1.  1992 

400-699  . 

.  (869-017-00014-1) . 

.  15.00 

Jon.  1,  1992 

700-899  . 

.  (869-017-60015-9)..... 

.  18.00 

Jon.  1.  1992 

900-999  . 

.  (869-017-00016-7) . 

.  29.00 

Jon.  1.  1992 

1000-1059 . 

.  (869-017-00017-5) . 

.  17.00 

Jon.  1.  1992 

1060-1119 . 

.  (869-017-00018-3) . 

.  13.00 

Jot.  1.  1992 

1120-1199 . 

.  (869-017-00019-1) . 

9.50 

Jot.  1,  1992 

1200-1499 . .V. . 

.  (869-017-00020-5) . 

.  22.00 

Jot.  1.  1992 

1500-1899 . 

.  (869-017-00021-3) . 

.  15.00 

Jot.  1,  1992 

1900-1939 . 

.  (869-017-00022-1) . 

.  11.00 

Jot.  1.  1992 

1940-1949 . 

.  (869-017-00023-0) . 

.  23.00 

Jot.  1,  1992 

1950-1999 . 

.  (869-017-00024-8) . 

.  26.00 

Jot.  1.  1992 

2000-End . 

.  (869-017-00025-6) . 

.  11.00 

Jot.  1.  1992 

8 . 

.  (869-017-00026-4) . 

.  17.00 

Jot.  1.  1992 

9  Parts: 

1-199 . 

.  (869-017-00027-2) . 

..  23.00 

Jot.  1.  1992 

200-End . 

.  (869-017-00028-1) . 

..  18.00 

Jot.  1.  1992 

10  Parts: 

0-50 . 

.  (869-017-00029-9) . 

..  25.00 

Jot.  1,  1992 

51-199 . 

.  (869-017-00030-2) . 

..  18.00 

Jot.  1,  1992 

200-399  . 

.  (869-017-00031-1) . 

..  13.00 

♦  Jot.  1.  1987 

400-499  . 

.  (869-017-00032-9) . 

..  20.00 

Jot.  1,  1992 

500-End . 

.  (869-017-00033-7) . 

..  28.00 

Jot.  1,  1992 

11 . 

.  (869-017-00034-5) . 

..  12.00 

Jot.  1,  1992 

12  Parte: 

1-199 . 

,.  (869-017-00035-3) . 

...  13.00 

Jot.  1,  1992 

200-219 . 

..  (869-017-00036-1) . 

...  13.00 

Jot.  1,  1992 

220-299  . 

,.  (869-017-00037-0) . 

...  22.00 

Jot.  1.  1992 

300-499  . 

..  (869-017-00038-8) . 

...  18.00 

Jot.  1.  1992 

500-599  . 

..  (869-017-00039-6).... 

...  17.00 

Jon.  1.  1992 

600-End . . . 

..  (869-017-00040-0).... 

...  19.00 

Jot.  1,  1992 

13 . . . 

..  (869-017-00041-8).... 

...  25.00 

Jon.  1.  1992 

Tltte 

Stock  Number 

Price 

Revision  Date 

14  Parts: 

1-59 . 

. (869-017-00042-6) . 

.  25.00 

Jot.  1,  1992 

60-139 . 

. (869-017-00043-4) . 

.  22.00 

Jot.  1.  1992 

140-199  . 

. (869-017-00044-2) . 

.  11.00 

Jot.  1.  1992 

200-1 199...._ . 

. (869-017-00045-1) . 

.  20.00 

Jon.  1.  1992 

1200-End . 

. (869-017-00046-9) . 

.  14.00 

Jot.  1,  1992 

15  Parts: 

0-299 . . 

. (869-017-00047-7) . 

.  13.00 

Jot.  1.  1992 

300-799  . 

. (869-017-00048-5) . 

.  21.00 

Jot.  1,  1992 

800-End . 

. (869-017-00049-3) . 

.  17.00 

Jot.  1.  1992 

16  Parts: 

0-149 . 

. (869-017-00050-7) . 

6.00 

Jot.  1,  1992 

150-999  . 

. (869-017-00051-5) . 

.  14.00 

Jot.  1.  1992 

1000-End . 

(869-017-00052-3) . 

.  20.00 

Jot.  1.  1992 

Apr.  1,  1992 

17  Parts: 

1-199 . 

. (869-017-00054-0) . 

.  15.00 

200-239  . 

. (869-017-00055-8) . 

.  17.00 

Apr.  1.  1992 

240-End . 

. (869-017-00056-6) . 

.  24.00 

Apr.  1,  1992 

18  Parts: 

1-149 . 

. (869-017-00057-4) . 

.  16.00 

.  Apr.  1,  1992 

150-279 . 

. (869-017-00058-2) . 

.,  19.00 

Apr.  1,  1992 

280-399  . 

. (869-017-00059-1) . 

.  14.00 

Apr.  1,  1992 

400-End . 

. (869-017-00060-4) . 

9.50 

Apr.  1.  1992 

19  Parts: . 

1-199 . 

. (869-017-00061-2) . 

.  28.00 

Apr.  1,  1992 

200-End . 

. (869-017-00062-1) . 

9.50 

Apr.  1.  1992 

20  Parts: 

1-399 . 

. (869-017-00063-9) . 

.  16.00 

Apr.  1,  1992 

400-499  . 

. (869-017-00064-7) . 

.  31.00 

Apr.  1.  1992 

500-End . 

. (869-017-00065-5) . 

.  21.00 

Apr.  1,  1992 

21  Parts: 

1-99 . 

. (869-017-00066-3) . 

13.00 

Apr.  1,  1992 

100-169 . 

. (869-017-00067-1) . 

14.00 

Apr.  1,  1992 

170-199 . 

. (869-017-00068-0) . 

18.00 

Apr.  1.  1992 

200-299  . 

. (869-017-00069-8) . 

5.50 

Apr.  1.  1992 

300-499  . 

. (869-017-00070-1) . 

29.00 

Apr.  1.  1992 

500-599  . 

. (869-017-00071-0) . 

21.00 

Apr.  1,  1992 

600-799  . 

. (869-017-00072-8) . 

7.00 

Apr.  1.  1992 

800-1299 . 

. (869-017-00073-6) . 

18.00 

Apr.  1.  1992 

1300-End . 

.....  (869-017-00074-4) . 

9.00 

Apr.  1.  1992 

Apr.  1.  1992 

22  Parts: 

1-299 . . 

. (869-017-00075-2) . 

.  26.00 

300-End . 

. (869-017-00076-1) . 

.  19.00 

Apr.  1.  1992 

23 . 

. (869-017-00077-9) . 

.  18.00 

Apr.  1.  1992 

24  Parts: 

0-199 . 

. (869-017-00078-7) . 

.  34.00 

Apr.  1,  1992 

200-499  . 

. (869-017-00079-5) . 

.  32.00 

Apr.  1,  1992 

500-699 . 

. (869-017-00080-9) . 

.  13.00 

Apr.  1.  1992 

700-1699 . 

. (869-017-00081-7). . 

.  34.00 

Apr.  1.  1992 

1700-End . 

(869-017-00082-5) . 

13  00 

Apr.  1,  1992 
Apr.  1.  1992 

25 . 

. (869-017-00083-3) . 

.  25.00 

26  Parte: 

§§  1.0-1-1.60 . 

. (869-017-00084-1) . 

.  17.00 

Apr.  1,  1992 

§§  1.61-1.169 . 

. (869-017-00085-0) . 

.  33.00 

Apr.  1.  1992 

§§  1.170-1.300 . 

. (869-017-00086-8) . 

.  19.00 

Apr.  1.  1992 

§§  1.301-1.400 . 

. (869-017-00087-6) . 

..  17.00 

Apr.  1.  1992 

§§  1.401-1.500 . 

. (869-017-00088-4) . 

..  38.00 

Apr.  1.  1992 

§§  1.501-1.640 . 

. (869-017-00089-2) . 

..  19.00 

Apr.  1,  1992 

§§  1.641-1.850 . 

. (869-017-00090-6) . 

..  19.00 

Apr.  1.  1992 

§§  1.851-1.907 . 

. (869-017-00091-4) . 

..  23.00 

Apr.  1.  1992 

§§  1.908-1.1000 . 

. (869-017-00092-2) . 

..  26.00 

Apr.  1.  1992 

§§  1.1001-1.1400 . 

. (869-017-00093-1) . 

..  19.00 

Apr.  1,  1992 

§§  1.1401-End . 

(R69-ni7_n000A-Q) 

26.00 

Apr.  1.  1992 
Apr.  1,  1992 

2-29 . 

. (869-017-00095-7) . 

..  22.00 

30-39 . 

. (869-017-00096-5)..... 

..  15.00 

Apr.  1.  1992 

40-49 . 

. (869-017-00097-3) . 

..  12.00 

Apr.  1.  1992 

50-299.... . 

. (869-017-00098-1) . 

..  15.00 

Apr.  1.  1992 

300-499 . 

. (869-017-00099-0) . 

..  20.00 

Apr.  1.  1992 

500-599  . 

. (869-017-00100-7) . 

6.00 

»  Apr.  1.  1990 
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Title 

Stock  N«imber 

Price 

Revision  Date 

600-fiid . 

(869-017-00101-5) . 

6.50 

Adt.  1.  1992 

27  Parts: 

1-199 . 

(869-017-00102-3) . 

.  34.00 

Apr.  1.  1992 

200-End . 

(869-017-00103-1) . 

.  11.00 

«Apr.  1,  1991 

28 . 

(869-013-00104-4) . 

.  28.00 

July  1,  1991 

29  Parts: 

0-99 . 

(869-017-00105-8)..„.. 

.  19.00 

July  1.  1992 

100-499 . /. . 

(869-013-00106-6) . 

9.00 

July  1,  1992 

500-899 . 

(869-013-00107-9) . 

.  27.00 

July  1,  1991 

900-1899 . 

(869-017-00108-2) . 

.  16.00 

July  1.  1992 

1900-1910  (§§  1901.1  to 
1910.999) . 

(869-013-00109-5) . 

.  24.00 

July  1,  1991 

1910  (§§  1910.1000  to 
end) . 

(869-013-00110-9) . 

.  14.00 

July  1.  1991 

1911-1925 . 

(869-017-00111-2) . 

9.00 

’’  July  1.  1989 

1926 . . . 

(869-017-00112-1) . 

.  14.00 

July  1,  1992 

♦1927-End  . 

(869-017-00113-9) . 

.  30.00 

July  1,  1992 

30  Parts: 

1-199 . 

(869-013-00114-1) . 

.  22.00 

July  1,  1991 

200-699 . 

(869-017-00115-5) . 

.  19.00 

July  1,  1992 

700-End . 

(869-017-00116-3) . 

.  25.00 

Julv  1.  1992 

31  Parts: 

*0-199 . 

(869-017-00117-1) . 

.  17.00 

July  1,  1992 

200-£nd . (869-017-00118-0) .  25.00  July  1.  1992 


32  Parts: 


1-39,  Vd.  1 . 

..  15.00 

*  July  1,  1984 

1-39,  Vd.  n . 

..  19.00 

*  July  1,  1984 

1-39,  Vd.  Ill . 

..  18.00 

*Jdy  1,  1984 

1-189 . 

. (869-013-00119-2) . 

.  25.00 

July  1,  1991 

190-399  . 

. (869-013-00120-6) . 

.  29.00 

July  1,  1991 

400-629  . 

. (869-017-00121-0) . 

.  29.00 

July  1,  1992 

630-699  . 

. (869-017-00122-8) . 

.  14.00 

•July  1,  1991 

*700-799 . 

. (869-017-00123-6) . 

.  20.00 

Jdy  1,  1992 

800-End . 

. (869-017-00124-4) . 

.  20.00 

July  1,  1992 

33  Parts: 

1-124 . 

. (869-013-00125-7) . 

,.  15.00 

July  1,  1991 

*125-199 . 

. (869-017-00126-1) . 

..  21.00 

July  1,  1992 

200-End . (869-017-00127-9) .  23.00  July  1,  1992 

34  Parts: 


1-299 . 

. (869-013-00128-1) . 

.  24.00 

July  1,  1991 

300-399  . 

. (869-017-00129-5) . 

.  19.00 

Jdy  1,  1992 

400-End . 

. (869-013-00130-3) . 

.  26.00 

July  1,  1991 

35  . 

36  Parts: 

. (869-017-00131-7) . 

.  12.00 

July  1,  1992 

1-199 . (869-017-00132-5) .  15.00  July  1,  1992 


200-End . (869-017-00133-3) .  32.00  July  1,  1992 


37 . 

. (869-013-00134-6) . 

.  15.00 

July  1,  1991 

38  Parts: 

0-17 . 

. (869-013-00135-4) . 

.  24.00 

July  1,  1991 

18-End . 

. (869-013-00136-2) . 

.  22.00 

July  1,  1991 

39 . 

. (869-017-00137-6) . 

.  16.00 

July  1,  1992 

40  Parts: 

1-51 . 

. (869-013-00138-9) . 

.  27.00 

July  1.  1991 

52 . 

. (869-013-00139-7) . 

.  28.00 

July  1,  1991 

53-60 . 

. (869-013-00140-1) . 

.  31.00 

Jdy  1,  1991 

61-80 . 

. (869-017-00141-4) . 

.  16.00 

July  1,  1992 

81-85 . 

. (869-013-00142-7) . 

.  11.00 

Jdy  1,  1991 

*86-99 . 

. (869-017-00143-1) . 

.  33.00 

July  1.  1992 

100-149  . 

. (869-013-00144-3) . 

.  30.00 

July  1,  1991 

*150-189 . 

. (869-017-00145-7) . 

.  21.00 

July  1,  1992 

190-259  . 

. (869-013-00146-0) . 

.  13.00 

July  1,  1991 

260-299  . 

. . 

. (869-013-00147-8) . 

..  31.00 

Jdy  1,  1991 

300-399  . 

. (869-017-00148-1) . 

..  15.00 

July  1,  1992 

400-424 . 

. (869-017-00149-0) . 

..  26.00 

July  1,  1992 

425-699  . 

. (869-013-00150-8) . 

..  23.00 

’’  July  1,  1989 

700-789 . 

. (869-013-00151-6) . 

..  20.00 

July  1,  1991 

*790-End . 

. (869-017-00152-0) . 

..  25.00 

July  1.  1992 

Title 

Stock  Number 

Price 

Revision  Date 

41  Chapters: 

1,  1-1  to  1-10 . 

..  13.00 

9  Jdy  1,  1984 

1,  1-11  to  Appendix,  2  (2  Reserved) . 

.  13.00 

9  July  1,  1984 

3-6 . 

..  14.00 

9  Jdy  1,  1984 

7 . 

..  6.00 

9  Jdy  1,  1984 

8 . 

..  4.50 

9  July  1.  1984 

9 . . . 

..  13.00 

9  Jdy  1,  1984 

10-17 . 

..  9.50 

9  Jdy  1,  1984 

18,  Vd.  1,  Ports  1-5 . 

..  13.00 

9  July  1,  1984 

18,  Vd.  B,  Ports  6-19 . 

..  13.00 

•July  1,  1984 

18,  Vd.  Ill,  Ports  20-52 .. 

..  13.00 

9  Jdy  1,  1984 

19-100 . 

..  13.00 

9  July  1.  1984 

*1-100 . 

..  (869-017-00153-8) . 

9.50 

July  1,  1992 

101 . 

..  (869-013-00154-1) . 

.  22.00 

July  1,  1991 

102-200  . 

..  (869-017-00155-4) . 

.  11.00 

•July  1,  1991 

*201-End . 

..  (869-017-00156-2) . 

.  11.00 

Jdy  1,  1992 

42  Parts: 

1-60 . 

..  (869-013-00157-5) . 

.  17.00 

Oct.  1,  1991 

61-399 . 

..  (869-013-00158-3) . 

5.50 

V  Oct.  1,  1991 

400-429  . 

..  (869-013-00159-1) . 

.  21.00 

Oct.  1,  1991 

430-End . 

..  (869-013-00160-5) . 

.  26.00 

Oct.  1,  1991 

43  Parts: 

1-999 . 

..  (869-013-00161-3) . 

.  20.00 

Oct.  1,  1991 

1000-3999 . 

..  (869-013-00162-1) . 

.  26.00 

Oct.  1,  1991 

AOOO-Fnd 

..  (869-013-00163-0) . 

12.00 

Oct.  1,  1991 

44 . 

..  (869-013-00164-8) . 

.  22.00 

Oct.  1,  1991 

45  Parts: 

1-199 . 

...  (869-013-00165-6) . 

.  18.00 

Oct.  1,  1991 

200-499 . . 

...  (869-013-00166-4) . 

.  12.00 

Oct.  1,  1991 

500-1199 . 

...  (869-013-00167-2) . 

.  26.00 

Oct.  1,  1991 

1200-End . 

...  (869-013-00168-1) . 

19.00 

Oct.  1,  1991 

46  Parts: 

1-40 . 

...  (869-013-00169-9) . 

.  15.00 

Oct.  1,  1991 

41-69 . 

...  (869-013-00170-2) . 

.  14.00 

Oct.  1,  1991 

70-89 . 

...  (869-013-00171-1) . 

7.00 

Oct.  1,  1991 

90-139 . 

...  (869-013-00172-9) . 

.  12.00 

Oct.  1,  1991 

140-155 . 

...  (869-013-00173-7) . 

.  10.00 

Oct.  1,  1991 

156-165  . 

...  (869-013-00174-5) . 

.  14.00 

Oct.  1,  1991 

166-199 . 

...  (869-013-00175-3) . 

.  14.00 

Oct.  1,  1991 

200-499 . 

...  (869-013-00176-1) . 

.  20.00 

Oct.  1,  1991 

500-End . 

...  (869-013-00177-0) . 

11.00 

Oct.  1,  1991 

47  Parts: 

0-19 . 

...  (869-013-00178-8) . 

.  19.00 

Oct.  1,  1991 

20-39 . 

...  (869-013-00179-6) . 

.  19.00 

Oct.  1,  1991 

40-69 . 

...  (869-013-00180-0) . 

.  10.00 

Oct.  1,  1991 

70-79 . 

...  (869-013-00181-8) . 

..  18.00 

Oct.  1,  1991 

80-End . 

...  1869-013-00182-61 . 

.  20.00 

Oct.  1.  1991 

48  Chapters: 

1  (Ports  1-51) . 

...  (869-013-00183-4) . 

.  31.00 

Oct.  1,  1991 

1  (Ports  52-99) . 

...  (869-013-00184-2) . 

.  19.00 

Oct.  1,  1991 

2  (Ports  201-251) . 

...  (869-013-00185-1) . 

.  13.00 

Dec.  31,  1991 

2  (Ports  252-299) . 

...  (869-013-00186-9) . 

.  10.00 

Dec.  31,  1991 

3-6 . 

...  (869-013-00187-7) . 

.  19.00 

Oct.  1,  1991 

7-14 . 

...  (869-013-00188-5) . 

.  26.00 

Oct.  1,  1991 

15-End . 

...  (869-013-00189-3) . 

..  30.00 

Oct.  1,  1991 

49  Parts: 

1-99 . 

...  (869-013-00190-7) . 

.  20.00 

Oct.  1,  1991 

100-177 . 

...  (869-013-00191-5) . 

.  23.00 

Dec.  31,  1991 

178-199  . 

...  (869-013-00192-3) . 

.  17.00 

Dec.  31,  1991 

200-399  . 

...  (869-013-00193-1) . 

.  22.00 

Oct.  1,  1991 

400-999  . 

...  (869-013-00194-0) . 

.  27.00 

Oct.  1,  1991 

1000-1199 . 

...  (869-013-00195-8) . 

.  17.00 

Oct.  1,  1991 

1?00-End . 

...  (869-013-00196-61 . 

.  19.00 

Oct.  1.  1991 

50  Parts: 

1-199 . 

....  (869-013-00197-4) . 

..  21.00 

Oct.  1,  1991 

200-599  . 

.-...  (869-013-00198-2) . 

..  17.00 

Oct.  1,  1991 

AOO-End . 

...  (869-013-00199-11 . 

..  17.00 

Oct.  1.  1991 

CFR  Index  ond  Findings 

Aids . 

....  (869-017-00053-1) . 

..  31.00 

Jon.  1,  1992 

vi 
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TW*  stock  Number  Price  Revision  Date 

Complete  1992  CFR  set .  620.00  1992 

Microlidie  CFR  EdMoot 

Complete  set  (one-lime  moiling) .  185.00  1989 

Complete  set  (one-time  mailing)  . .  188.00  1990 

Complete  set  (one-lkne  nailing)  . . 188.00  1991 

Subscriptioa  (moiled  as  i$$ue<9 . 188.00  1992 


Title  Stock  Number  Price  Revision  Date 

bidividiMl  copies . . .  2.00  1992 

'  Became  Title  3  is  an  annual  compilaliaa.  liiis  vohme  and  aM  previous  volumes  should  be 
retained  os  a  permanent  reference  source. 

*Tke  July  1.  1985  edMon  oi  32  CRi  Ports  1-189  contains  a  note  only  for  Ports  1-39 
inclusive.  For  die  full  text  el  the  Defense  Acquisition  Beguiotiens  in  Parts  1-39,  consuk  the 
dree  CFR  volumes  issued  os  of  July  1,  1984,  containing  those  parts. 

*  The  July  1,  1985  edhion  of  41  CFR  Chapters  1-100  contains  o  note  only  kr  Chnpters  1  to 
49  inclusive.  For  the  full  text  of  procurement  regukiiioas  in  Otopters  1  to  49,  consult  the  eleven 
CFR  volumes  issued  os  of  July  1,  1984  containing  those  diopters. 

*  No  omendments  to  this  volume  were  promulgaled  during  the  period  Jon.  1,  1987  M  Dec. 
31,  1991.  The  CFR  volume  issued  Jonuory  1,  1987,  should  be  retained. 

*No  omendments  to  this  volume  were  promulgaled  during  the  period  Apr.  1,  1990  to  Mar. 
31, 1991.  The  CFR  volume  issued  April  1,  1990,  should  be  retained. 

*Ne  omendments  to  this  volume  were  promulgaled  durinf  the  period  Apr.  1,  1991  to  Mar. 
30,  1992.  The  CFR  volume  issued  Aprd  1,  1991,  should  be  retained. 

’  No  emembnents  to  this  volume  were  promulgeted  during  the  period  July  1,  1989  to  June 
30,  1992.  The  CFR  volume  issued  July  1,  1989,  should  be  retained. 

*  No  omendments  to  this  volume  were  promulgoted  during  the  period  July  1,  1991  to  June 
30,  1992.  The  CFR  volume  issued  July  1,  1991,  should  be  retaned. 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — ^Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMrrH212J  DEC  92  R 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  wiil  make  researching 
these  documents  much  easier. 

Arranged  by  sut^ect  matter,  this  edition  of 
the  CodVic^on  contains  prociamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
prociamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  ‘reconstrucT  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  artd  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form 

Order  proceeeing  code;  Charge  yOUr  Order. 

*  6661  ifeEasyl 

□  YES,  please  send  me  the  following:  Th  fox  your  orctars  (202)-512-2250 

_ copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32jOO  each. 

The  total  cost  of  my  order  is  $ _ International  custmners  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

EH  Check  Payable  to  the  Superintendent  of  IDocuments 
EH  GPO  Deposit  Account  I  I  I  I  I  I  1  1~1  1 
EH  VISA  or  MasterCard  Account 


(Conqnny  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


1  1  1  1  M  M  M  M  M 

1  M  M  M 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

vam 

(Purchase  Order  No.) 

YES  NO 

May  we  make  your  mme/addresa  annailable  |o  other  nuilen?  EH  ED 


) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsbuish,  PA  15250-7954 
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